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STATEMENT OF JURISDICTION

Appellant UTCO Associates, Ltd. ("UTCO") appeals a
final Judgment of the Third Judicial District Court of Salt Lake
County, Honorable Timothy R. Hanson presiding, entered on a jury
verdict in favor of Appellees Sumerset Houseboats Div. SMI
("Sumerset") and its President, James E. Sharpe ("Mr. Sharpe").1
Pursuant to Utah Code section 78-2a-3(2)(k)(1997), this Court has
jurisdiction over this appeal as it was poured over by the Utah

Supreme Court. [R1798]2

STATEMENT OF ISSUES PRESENTED FOR REVIEW

The following issues are presented for review in this
appeal:

1. Did the trial court err in declining to instruct
the jury on UTCO's equitable promissory estoppel claim despite
uncontroverted evidence establishing that:

a) UTCO failed to exhaust its claim in bankruptcy

against Mr. Zimmerman?

b) UTCO had a valid, enforceable contract with Mr.

Zimmerman for repayment of the funds sought from

Sumerset and Mr. Sharpe?

1 UTCO's claims against defendant K. Demarr Zimmerman
("Mr. Zimmerman") were stayed as a result of Mr. Zimmerman's
bankruptcy and, therefore, they were not submitted to the jury.

2 All citations are to the record as indexed by the Clerk
of the Third Judicial District Court pursuant to Rule 11(b) of
the Utah Rules of Appellate Procedure.
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c) UTCO had agreed to loan and had loaned the funds
to Mr. Zimmerman prior to the alleged promise by
Sumerset and Mr. Sharpe?
d) UTCO admitted that the money transferred to
Sumerset was Mr. Zimmerman's money, not that of
UuTCo?
The standard of appellate review for a trial court's refusal to
give a proposed jury instruction is a question of law for which

no deference is given to the trial court. E.g., Cornia v.

Wilcox, 898 P.2d 1379, 1386 (Utah 1995); State v. Robertson, 923

P.2d 1219, 1231 (Utah 1997)(citing State v. Hamilton, 827 P.2d

232, 238 (Utah 1992)).

2. Did the trial court err in excluding evidence that
the serial number tentatively reserved for the Zimmerman
houseboat was, three months after the alleged fraud and after .
Zimmerman had canceled the purchase, assigned to another boat
being manufactured for sale to an unrelated third-party?

The standard of appellate review for a trial court's evidentiary
ruling is an abuse of discretion and the trial court's ruling is
given deference in light of its advantageous position. E.g., Nay

v. General Motors Corp., 850 P.2d 1260, 1262 (Utah 1993) ("abuse

of discretion and reverse only if the ruling is beyond the bounds

of reasonability"); Heslop v. Bank of Utah, 839 P.2d 828, 838

(Utah 1992) ("court's rulings regarding admissibility will not be
overturned 'unless it clearly appears that the lower court was in

error'"); State v. Wetzel, 868 P.2d 64, 67 (Utah 1993).




3. If the trial court erred in issuing a ruling
precluding the introduction of evidence describing the houseboat
to which the serial number was eventually assigned more than
three months after the alleged fraudulent representation, was
UTCO prejudiced as it introduced evidence: (1) That, at the time
of the alleged fraudulent statement, there was no houseboat in
existence with the serial number as set forth in the invoice
between Sumerset and Mr. Zimmerman; (2) That no houseboat with
that serial number was ever built to the specifications in the
invoice between Sumerset and Mr. Zimmerman; and (3) That a
houseboat bearing the serial number initially intended for the
Zimmerman houseboat was sold to another party?

The standard of appellate review of a trial court's evidentiary
rulings is whether there is a "reasonable likelihood that the

error affected the outcome of the proceedings." E.g., State v.

Wetzel, 868 P.2d 64, 67-70 (Utah 1993) (improper evidence ruling
reversed only if showing of prejudice (i.e., "reasonable
likelihood that the error affected outcome of the proceedings"));

State v. Hamilton, 827 P.2d 232, 240 (Utah 1992).3

3 UTCO's statement of the issues also sets forth,
apparently inadvertently, an issue pertaining to an instruction
given by the trial court pertaining to fraudulent intent. See
UTCO's Brief of Appellant, Statement of Issues, no. 3 at pp. 3-4.
UTCO failed to brief the issue, however, so it is not properly
preserved for appeal and cannot be ruled upon by the Court. E.q.,
Utah R. App. P. 24; State v. Wareham, 772 P.2d 960, 966 (Utah
1989); Phillips v. Hatfield, 904 P.2d 1108, 1109 (Utah App.
1995); State v. Yates, 834 P.2d 599, 602 (Utah App. 1992);

State v. Horton, 848 P.2d 708, 710-711 (Utah App.), cert. denied,
857 P.2d 948 (Utah 1993). Accordingly, Sumerset and Mr. Sharpe
do not address that issue.




DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES AND REGULATIONS

The following cases are determinative of the issues
pertaining to the trial court's refusal to instruct the jury on
UTCO's promissory estoppel claims: Knight v. Post,* 748 P.2d
1097, 1099-1100 (Utah App. 1988) (pending bankruptcy claims
against third-party barred equitable claims because of failure to
exhaust all available legal remedies); Commercial Fixtures and

Furnishing v. Adams,® 564 P.2d 773, 774 (Utah 1977) (existence of

valid contract with third-party to recover debt bars equitable
claim seeking to imply contract against another).

The following Utah Rules of Evidence are determinative
of the issues pertaining to the trial court's refusal to allow

evidence pertaining to the reassignment of the serial number:

Rule 402. Relevant evidence generally admissible;
irrelevant evidence inadmissible.

All relevant evidence is admissible, except as
otherwise provided by the Constitution of the United
States of the Constitution of the state of Utah,
statute, or by these rules, or by other rules
applicable in courts of this state. Evidence which is
not relevant is not admissible.

Rule 403. Exclusion of relevant evidence on grounds of
prejudice, confusion, or waste of time.

Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of
cumulative evidence.

4 Attached as Addendum "A"Y.
Attached as Addendum "B".
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STATEMENT OF THE CASE

NATURE OF THE CASE, COURSE OF PROCEEDINGS AND
DISPOSITION BELOW

UTCO brought this action against Sumerset and Sharpe
asserting claims for breach of contract, unjust enrichment,
quantum meruit, contract implied in law, breach of the covenant
of good faith and fair dealing, promissory estoppel, foreclosure
of security interest, misrepresentation, negligent
misrepresentation, conspiracy, conversion, implied in fact
contract, prejudgment interest, and punitive damages. [R561-577]
These same claims were asserted against Mr. Zimmerman who
subsequently filed bankruptcy and the action was stayed as to
him. [R108-109]

On July 11, 1996, Sumerset and Mr. Sharpe filed a
Motion in Limine which sought the exclusion of evidence:

(1) that the serial number tentatively reserved for Mr.
Zimmerman's houseboat was eventually assigned to another
houseboat more than three months after the alleged
misrepresentations and after Mr. Zimmerman canceled the order and
directed Sumerset to apply his $58,384 to Mr. Zimmerman's then
existing debt owed to Sumerset, and (2) that the second houseboat
was eventually sold to a third-party. [1486-1490] The grounds
for this Motion were that these subsequent events were irrelevant
to UTCO's claims and, moreover, under Rule 403 of the Utah Rules
of Evidence, any probative value would be substantially
outweighed by the danger of unfair prejudice and confusion of the

5



issues, and would unnecessarily lengthen the trial. [Id.] On
July 22, 1996, UTCO filed a Memorandum in Opposition. [R1744-
1752] On July 22, 1996, the Court granted the Motion and stated:

I'm going to grant the motion. I can't see any
relevance to the proposition that the, at least based
on what I've heard so far, that the reassignment of a
serial number to another boat, to a third person who is
not claiming to be involved in this situation, has any
relevance to the state of mind of the Defendant for
purposes of committing fraud at the time these
representations were made. I recognize after events
may have some probative value, but in this case I can't
see what it might be.

The fact that the boat with a serial number did
not exist, and was never built to the specifications in
the original invoice, is all the Plaintiff needs in
that regard. The rest of it is surplusage and a waste
of time. Unless the evidence changes, it's not coming
in. The Motion is granted.

That doesn't mean you can't put in evidence that
there was never a boat with that serial number, or that
was the serial number on the invoices and there is no
such boat, but it's not, I don't see any relevance to
the fact that serial number now appears on some other
boat. The Motion is granted.

[R1910]°

6 On July 22, 1996, Sumerset and Mr. Sharpe filed two
additional motions in limine: (1) seeking to exclude any
reference or mention of any complaint or investigation by any
government agency, including the Federal Bureau of Investigation,
which Plaintiff had initiated; and (2) seeking to exclude the
testimony of two of Plaintiff's belatedly designated witnesses,
Ellery Summer (Motor Vehicles Employee) and Ken Crooks (F.B.I.).
[R1541-1547, 1560-1564] In chambers prior to trial, UTCO's
counsel stated that they did not intend to introduce the evidence
or call the witnesses these motions sought to exclude.
Accordingly, these motions in limine became moot and, contrary to
the representation in UTCO's Brief, were not granted by the trial
court, or even decided. UTCO did not attempt to call the
witnesses or introduce the evidence. Given that these motions
were not ruled upon and the evidence was not offered at trial,
and given that UTCO's Brief fails to address the merits of these
motions, they are not properly before this Court on this appeal.
See, e.qg., State v. Horton, 848 P.2d 708 (Utah Ct. App.), cert.

6



UTCO's claims against Sumerset and Mr. Sharpe proceeded
to trial before the Third District Court, Honorable Timothy R.
Hanson presiding.’ The matter was tried to a jury® on July 22,
23, 25, 29 and 30, 1996. During the course of the trial, UTCO
voluntarily dismissed its claims for conversion, quantum meruit,
breach of the covenant of good faith and fair dealing,
foreclosure of security interest, and conspiracy.

On July 25, 1996, after UTCO rested its case, Sumerset
and Mr. Sharpe filed Defendants' Combined Motion for Directed
Verdict and Supporting Memorandum. [R1572-1584] Sumerset and
Mr. Sharpe's Motion for Directed Verdict sought judgment in their

favor on, inter alia, UTCO's promissory estoppel claim. [R1573-

1575 & 1580-1582] The Motion for Directed Verdict presented the
following bases for directing verdict against UTCO on its
equitable promissory estoppel claim: (1) UTCO's promissory
estoppel claim is barred as UTCO failed to exhaust its legal
remedies because it had an express contract with Mr. Zimmerman
for repayment of the very funds sought against Sumerset and Mr.
Sharpe in its equitable claims, and claims under that contract

were pending in the bankruptcy court along with a complaint for

denied, 857 P.2d 948 (Utah 1983).
7 Sumerset asserted two counterclaims and a third-party
complaint which were dismissed, in part voluntarily by Sumerset
and in part by summary judgment of the Court. Neither the
counterclaims nor the third-party complaint are at issue in this
appeal.
& UTCO's Brief incorrectly states that the matter was
tried by the trial court without a jury. See Brief of Appellant
at p. 5. To the contrary, the entire matter was tried to a jury.

7
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nondischargeability; [R1580-1582] and (2) UTCO's promissory
estoppel claim is barred as there was no reasonable reliance as
UTCO had already loaned Mr. Zimmerman the $58,384 prior to any
alleged promise and UTCO admitted it had no ownership interest in
that money. [R1573-1575, 1582] The issues raised by Defendants'
Motion for Directed Verdict were extensively and fully argued by
all parties. [R2390-2416].

While the trial court initially indicated that it was
denying the Motion for Directed Verdict, [R2416] the trial court,
based in part on the position asserted in the Motion for Directed
Verdict, subsequently refused to instruct the jury on UTCO's
promissory estoppel claim and stated:

I've indicated in chambers that I was not
instructing on the equitable causes [sic] of action of
promissory [sic] estoppel. For the record, the reasons
I have determined not to do that is, I am satisfied the
Plaintiffs [sic] have an adequate remedy at law and, I
believe, it is the rule that equitable remedy is not
available as long as there is an adequate remedy at
law. And I believe there is here.

Also, I am satisfied that the concept promissory
estoppel basically mirrors the causes of action that
are being asserted in this case by the Plaintiff. And
they'1ll just be surplusage.

Finally, I'm satisfied that the Court of Appeals
case that was cited to me by Plaintiff's counsel,
saying that they seem to suggest that the Court must
send equitable causes of action to the jury, is
factually distinguishable in this case and I'm
satisfied that it would be inappropriate to submit that
equitable claim to a jury, if it was otherwise proper.

[R2606-2607]
At the conclusion of the trial, the jury was instructed

on UTCO's claims of fraud, negligent misrepresentation, punitive



damages and breach of contract, and the jury found in favor of
Sumerset and Mr. Sharpe on all claims. [R1670-1672] Pursuant to
the jury's verdict, the trial court entered judgment of no cause
of action in favor of Sumerset and Mr. Sharpe. [R1771-1773)

This appeal ensued.

STATEMENT OF RELEVANT FACTS

Sumerset is a Kentucky corporation engaged in the
business of manufacturing and selling houseboats, [R1958] and has
been in that business since 1953. [R1972] Mr. Sharpe was, at
all relevant times, the President of Sumerset. [Id.]

In early 1991, K. Demarr Zimmerman, against whom this
action was stayed as a result of his bankruptcy filing, was
starting a business, Lake Powell-N-Houseboats, whereby he would
purchase houseboats and then sell weekly shares in the boat to
individuals, much like a time-share arrangement. [R1964-1965 &
1967-1968] Mr. Zimmerman visited Sumerset's sales office in
Atlanta, Georgia and then visited Sumerset's manufacturing plant
in Somerset, Kentucky. [R1964-1965] Over the next several
months Zimmerman purchased six houseboats from Sumerset. [R2126]

On approximately November 20, 1992 Mr. Zimmerman's
company, Lake Powell-N-Houseboats, approached Sumerset regarding
the purchase of a 1993 model-year houseboat .’ [R2047] In

connection with this proposed transaction, Sumerset created an

2 After this transaction Sumerset sold four houseboats to
Mr. Zimmerman and related entities. [R2126] These transactions
are not at issue in this litigation.

9



invoice describing the specifications and amenities of the
houseboat to be custom built and indicating the purchasers as
"Lake Powell-N-Houseboats/Demarr [Zimmerman]." [R2048] It was
anticipated that manufacture of the boat would be completed in
March, 1993, [R2079] and the purchase price would be
$120,000.00. [R2051]

To finance this purchase, Mr. Zimmerman contacted UTCO,
a lending source he had previously used, seeking $75,000 to be
paid toward the purchase price. [R2178-2179] UTCO refused to
make a $75,000 loan to Mr. Zimmerman, but did agree to a loan in
the amount of $60,000. [R2178-2179] 1In connection with UTCO's
loan to Mr. Zimmerman, as was the case with their prior loans,
Mr. Nelson, UTCO's counsel, prepared a promissory note, security
agreement, acknowledgement and UCC-1 Financing Statement, which

were executed by Mr. Zimmerman on December 21, 1992. [R2179-

2181, 2195, 2292, 2582-2583] Sumerset was not a party to these
agreements nor were these documents provided to Sumerset.
[R2540-2541]

Neither Sumerset nor Mr. Sharpe had any business
dealing directly with UTCO. In fact, Mr. Sharpe testified that
he did not know UTCO was lending money to Mr. Zimmerman and, for
all Mr. Sharpe knew, Mr. Nelson was Mr. Zimmerman's lawyer.
[R2538-2541)

After the loan was made, Mr. Nelson purports to have

had two conversations with Mr. Sharpe which serve as the sole

basis for, inter alia, UTCO's promissory estoppel claim. With

10



respect to these conversations, Mr. Nelson testified at trial as
follows:

A. . . I talked to [Mr. Sharpe] on the 19th, 20th,
21st. I don't have a calendar. I don't recall the day
I talked to him, the week before Christmas, where I
confirmed to him -- I think the 21st because that's
the day Zimmerman signed the loan document. I
confirmed to Mr. Sharpe that UTCO had made the loan,
that Demarr [Zimmerman] had signed the documents, and
that we were prepared to wire $60,000 to fund the loan.

0. What did he say to you?

A. He said that is great, wire the money.

[R2196; see also R2201, 2226, 2240] (emphases added).
Mr. Nelson further testified as follows:

Q. And during that conversation you told Mr. Sharpe
that Mr. Zimmerman had signed the loan documents?

A. I believe that I did, vyes.
Q. All right. And going on in your deposition,
question, line 20, page 39. '"Just so I understand the

timing of this conversation, did this occur before or
after UTCO had made the decision to actually loan funds
to Mr. Zimmerman?

"Answer: It was after.

"Question: Did this conversation occur before or after
the conversation you had with Mr. Zimmerman in which
you informed him that UTCO would, in fact, loan him
$60,000.007

The answer was after. Do you recall giving those
answers to those questions during your deposition?

A. I don't recall the specific questions or answers
but I have read them and the answers are correct.

Q. And that 1s consistent with your testimony here at
trial, right?

A. That's correct.

11



[R2241-2242] (emphases added)10

On December 29, 1992, Sumerset received a wire transfer
in the amount of $58,384. [R2129] That wire transfer indicated
it was to be applied to "Demarr Zimmerman Account", without
mention of any particular boat. [R2129-2130, 2272] These funds
belonged to Mr. Zimmerman and, based on its own admissions, UTCO
had no interest in these funds wired to Sumerset.ll! [R2552-
2553]

Mr. Zimmerman began making payments to UTCO as required
under the promissory note, [R2201] however, he failed to pay the
balance of the loan when it came due in July, 1993. [R2206]

UTCO instituted this action against Mr. Zimmerman to recover
payment under the promissory note upon which Mr. Zimmerman had
defaulted. [R2314] 1In October of 1993, after this action was
filed, Mr. Zimmerman filed a Chapter 7 bankruptcy and UTCO filed

claims against Mr. Zimmerman in that bankruptcy to recover the

10 Mr. Nelson was the only individual associated with UTCO

that had any discussions with Sumerset or Mr. Sharpe prior to the
initiation of this litigation. More particularly, Mr. Kent,
UTCO's sole general partner, expressly testified that he had no
contact, conversations or communications with Mr. Sharpe at any
time prior to this action. [R2363]
11 With respect to the request for admission, the trial
court stated to the jury as follows:
All right. The request is as follows. The Defendant,
Sumerset, sent to the Plaintiff the following request
and it reads as follows. _
"Admit that you did not wire any funds to Sumerset
that belonged to Plaintiff." Plaintiff is, of course,
UTCO. The answer is, says, "See general objection."
You don't need to worry about that, "but admitted,"
that it was admitted.

[R2552-2553]
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same $58,384 that was the subject of its claims against Sumerset
and Mr. Sharpe. [R2363-2364, 2445-2447) 1In fact, at the time of
trial UTCO's claims were still pending against Mr. Zimmerman in
the bankruptcy proceeding, [R2364] and UTCO would receive a
distribution under the bankruptcy. [R2447] Additionally, UTCO
had filed a nondischargeability action in Mr. Zimmerman's
bankruptcy which it had not pursued to completion and which UTCO
stopped pursuing pending the outcome of the instant action.
[R2448-2449]

Priorkto completion of the Zimmerman houseboat, Mr.
Zimmerman informed Sumerset not to ship the houseboat as he would
not be able to pay for it. [R2127] Mr. Zimmerman instructed
Sumerset to apply the funds in the amount of $58,384 received by
Sumerset to another boat, and Sumerset complied. [R2133, 2541-
25427 Sumerset also "sidetracked" the Zimmerman boat by taking
it out of the productiocn line and setting it aside until a
purchaser could be found so the boat could be completed to the
buyer's specifications. [R2542-2543] More than three months
later and after the sale with Mr. Zimmerman had been canceled,
the serial number tentatively reserved for the Zimmerman
houseboat was assigned to another houseboat that was sold to an
unrelated, third-party. [R1487, 1905, 2210-2211]

No serial numbers were altered or changed as the serial
number had not been affixed to the Zimmerman houseboat before Mr.

Zimmerman canceled the order.

13



SUMMARY OF ARGUMENTS

The Trial Court Properly Refused To Instruct The Jury
On UTCO's Equitable Promissory Estoppel Claim.

The trial court correctly held UTCO had an adequate
remedy at law and declined to instruct the jury on UTCO's
equitable claim of promissory estoppel. The only evidence at
trial was that UTCO loaned the $58,384 to Mr. Zimmerman under an
express contract to which neither Sumerset nor Mr. Sharpe were
parties. The uncontroverted evidence also showed that UTCO had
filed claims against Mr. Zimmerman which were pending in the
bankruptcy court seeking to collect those very funds, and those
collection efforts were put on hold while UTCO pursued this
equitable claim against Sumerset and Mr. Sharpe. Under this

Court's holding in Knight v. Post, 748 P.2d 1097, 1099-1100 (Utah

App. 1988) this attempted end-run around available legal remedies
cannot be allowed and the trial court properly dismissed the

equitable promissory estoppel claim. See also Commercial

Fixtures and Furnishing v. Adams, 564 P.2d 773, 774 (Utah

1997) (existence of valid contract with third-party to recover
debt bars equitable claim seeking to imply contract against
another).

The trial court's refusal to instruct on the promissory
estoppel claim was also proper on the independent bases that the
evidence conclusively established that UTCO did not reasonably
rely on the alleged promise as: (1) UTCO had already agreed to
loan and had loaned the funds to Mr. Zimmerman before the promise
was purportedly made by Mr. Sharpe; and (2) The funds wired to
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Sumerset belonged exclusively to Mr. Zimmerman and UTCO had no

ownership interest in them.

The Trial Court Properly Precluded Admission Of
Evidence Regarding The Assignment Of The Tentatively
Reserved Serial Number To A Different Boat Three Months
After The Transaction And Mr. Zimmerman's Cancellation
Of The Houseboat Purchase.

Contrary to UTCO's implication throughout its Brief,
there was no proffer or evidence of any alteration or changing of
any serial number. The evidence excluded by the trial court was
simply Sumerset's reassignment of the serial number tentatively
reserved for Mr. Zimmerman's houseboat three months after any
alleged misrepresentation and Mr. Zimmerman's cancellation of the
purchase. That evidence was properly excluded under Rule 402 of
the Utah Rules of Evidence as it had no relevance. That Sumerset
reassigned the sequential serial number three months after the
transaction at issue had absolutely no relevance as demonstrated
by UTCO's repeated inability to articulate why or how the
evidence was relevant.

This evidence was also properly precluded under Rule
403 of the Utah Rules of Evidence, even if it were somehow deemed
relevant, as the evidence would have created unfair prejudice,
confusion and a waste of time. 1Instead of focusing on the
pertinent issues, UTCO sought to interject this evidence to
attempt to raise the question that Sumerset somehow technically
violated some statute concerning the assignment of hull
identification numbers. While there was no evidence to support a
violation by Sumerset, the jury would have been inundated with
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vast amounts of evidence concerning the propriety of maintaining
serial numbers in a sequential order and focusing on things that
occurred three months after the transaction giving rise to UTCO's
claims. Additionally, the jury would have been confused
regarding the effect of the evidence and, assuming a violation
occurred, very probably would have rendered a verdict on that
fact instead of focusing on the relevant conduct which occurred
at the time of the transaction between the parties themselves.
Rule 403 is designed precisely to prevent this type of
distraction and confusion during a trial and the trial court was

clearly within its discretion in precluding this evidence.

ARGUMENT.

I. THE TRIAL COURT PROPERLY REFUSED TO INSTRUCT THE JURY
ON UTCO'S PROMISSORY ESTOPPEL CLAIM.

The trial court, at the conclusion of the evidence and
after receiving and hearing argument from all parties on
Sumerset's and Mr. Sharpe's Motion for Directed Verdict on the
promissory estoppel claim, refused to instruct the jury on UTCO's
promissory estoppel claim. A primary basis for declining to
instruct the jury on this claim (i.e., that UTCO had an adequate
remedy at law which barred its promissory estoppel claim) mirrors
the chief basis upon which the Motion for Directed Verdict on the
promissory estoppel claim was made by Sumerset and Mr. Sharpe.
While the trial court did not expressly reference the immediately
preceding Motion for Directed Verdict in its ruling, as UTCO
concedes on appeal "the trial court's failure to cite its basis
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(i.e., Rule 12 or 41, or directed verdict] for declining to
instruct the jury on UTCO's promissory estoppel claim is of no
moment as this Court pays no deference to the trial court's legal
conclusions decided under any of these rules." UTCO's Brief at
p. 11. The trial court was correct, as a matter of law, in
declining to instruct the jury on UTCO's promissory estoppel
claim and the judgment should be affirmed.

A. UTCO'S PROMISSORY ESTOPPEL CLAIM WAS BARRED AS

THEY HAD AN ADEGUATE REMEDY AT LAW AVAILABLE AND
FAILED TO EXHAUST THESE LEGAL REMEDIES.

As a general rule, one must first exhaust his legal
remedies before he may recover on the basis of an equitable

claim. Knight v. Post, 748 P.2d 1097, 1099-1100 (Utah App.

1988); Commercial Fixtures and Furnishing v. Adams, 564 P.2d

773, 774 (Utah 1977)(exhaustion of remedies required before
pursuit of any equitable claim); see also UTCO's Brief at p. 16
("it is true that where there is an adequate remedy at law, no
equitable remedy will be applied"). As the evidence shows, UTCO
had an adequate remedy at law and that remedy was its claim filed

in Mr. Zimmerman's pending bankruptcy.!? As a matter of law,

12 Despite the briefing and argument before the trial
court indicating that the legal remedy available to UTCO which
barred the promissory estoppel claim was UTCO's remedy in Mr.
Zimmerman's bankruptcy, UTCO's Brief argues that the trial court
mistakenly concluded that the available legal remedy was an
express contract between UTCO and Sumerset. That is simply
incorrect. The Motion and argument before the trial court,
including the argument of UTCO's counsel, [R2411] clearly
demonstrate that it was not any express contract between UTCO and
Sumerset that the trial court held was the legal remedy available
to UTCO. Instead, it was the bankruptcy claim, as had been
briefed and fully argued to the trial court that served as the
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UTCO's pending claim in Mr. Zimmerman's bankruptcy was a legal
remedy available to UTCO which barred them from pursuing the
equitable promissory estoppel claim against Sumerset and Mr.
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