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JURISDICTION
The Utah Court of Appeals has jurisdiction over this

matter pursuant to Utah Code Ann. Section 78-2a-3(2)(g) as this

is an appeal from a final judgment and order in a domestic
relations action. Therefore, jurisdiction 1is appropriate.
STATEMENT OF THE CASE

NATURE OF PROCEEDING

This is an appeal from an Order and Judgment of the
Seventh Judicial District Court of Emery County, State of Utah,
the Honorable Boyd Bunnell, presiding, entering a Decree of
Divorce in favor of the Plaintiff/Respondent, awarding custody of
the children to the Plaintiff/Respondent, and a division of
property favoring the Plaintiff/Respondent.

COURSE OF PROCEEDINGS

The Findings of Facts and Conclusions of Law and Decree
of Divorce appealed from were entered on November 5, 1987 and
mailed to the Defendant/Appellant on November 10, 1987.

Defendant/Appellant filed her Notice of Appeal on the 7th day of

December, 1987.
STATEMENT OF FACTS
This action arises out a divorce action that was heard
on the 30th day of September, 1987 before the Honorable Boyd
Bunnell, District Court Judge. (Findings of Fact, Addendum "A",
"FF", Introductory paragraph, Record on Appeal "RA" 072-080)
(a) The Appellant and Respondent were husband and

wife, having been married on the 29th day of December, 1973 in



Green River, Utah. (FF paragraph 2, RA 073)

(b) The parties had four (4) children, to wit: LANCE
RANDALL ERWIN (born July 16, 1976), STACEY ANN ERWIN (born July
1, 1979), KARA BROOKE ERWIN (born May 20, 1981), and NICHOLAS
CHARLES ERWIN (born January 11, 1984). (FF paragraph 3, RA 073)

(c) During the marriage the parties acquired a home
and real property in Green River, Utah with an approximate value
of $50,000 and liens against the home totaling approximately
$45,500. (FF paragraph 11, RA 076)

(d) The parties also acquired a one-half interest in a
corporation which was valued by the Court at $50,000. (FF
paragraph 11, RA 076)

(e) The business acquired by the parties was a
construction business and until March, 1986 the Respondent spent
substantial time working in said business. (I Trans. 12, RA 112)

(£) In March, 1986, the Respondent obtained employment
in Arizona and for a short period of time traveled back to Green
River, Utah every other weekend to be with his family. (I Trans.
89, RA 189)

(g) In or about May, 1986, the family and minor
children moved to Arizona. (I. Trans 89, RA 189)

(h) The parties had family difficulties while in
Arizona and returned to Green River, Utah in August, 1986.
Shortly thereafter, the family returned to Arizona. (I Trans.
89-92, RA 189-192)

(1) The parties were unable to work out their marital



difficulties and Respondent returned to Green River, Utah with
three of the minor children, Lance, Stacey, and Nicholas. (I
Trans. 96-105, RA 196-205)

(j) Appellant was left in Arizona with the minor
child, Kara and Appellant remained in Arizona for approximately
two months. She returned to Green River, Utah in December, 1986.
(I Trans. 238-242, RA 338-342)

(k) After a Court hearing in February, 1987, two of
the minor children, Kara and Nicholas, were in the temporary
custody of Appellant and the other two minor children, Lance and
Stacey, remained in the family home with the respondent. (RA
020-022)

(1) From that time until the hearing on September 30,
1987, the children were brought together approximately every
other weekend with the exception that the minor child, Lance,
refused to visit with his mother, the Appellant. (I Trans. 244-
246, RA 334-346)

(m) A Custody Evaluation was perﬁormed and dated May
19, 1987 in which it was recommended that the two minor children
that were currently with the Appellant remain with the Appellant
and that the two minor children currently with the Respondent
remain wlth the Respondent. (Custody Evaluation Addendum C)

(n) At the hearing on the 30th of September, 1987 the
Court ordered that custody of all four minor children should be
awarded to the Respondent. (FF paragraph 8, RA 075)

(o) The Trial Court also ordered that the Appellant



receive limited visitation of one weekend per month and holidays
as outlined in the Findings of Fact and Conclusions of Law. (FF
paragraph 8, RA 075)

(p) The Trial Court also ordered the family home
awarded to the Respondent with no equity interest for the
Appellant, awarded the business interest to the Respondent, and
ordered all interest in the pension fund of approximately $18,000
to the Respondent. The Appellant was awarded the sum of $12,000
as her interest in the business and equity in the home, however,
this was to be paid out at the sum of not less than $200 per
month at 6 percent interest. Appellant was also awarded the Ford
Bronco, valued at $9,500, free and clear of any indebtedness
thereon. (FF paragraphs 11 and 12, RA 076-078)

(g) Appellant was not ordered to pay child support due
to her unemployed status. (FF paragraph 18, RA 080)

Respondent was ordered to pay all the marital debts of
the parties including the first and second mortgages on the
marital home, debts in the sum of approximately $5,000, and the
indebtedness on the Ford Bronco in the sum of approximately
$§10,000. (FF paragraph 12, RA 077-078)

ISSUES PRESENTED

(a) Whether the Trial Court abused its discretion in
awarding custody of the minor children to the Respondent, based
upon the testimony presented and the recommendations of the
custody evaluator.

(b) Whether the Trial Court failed to make adequate



Findings of Fact and Conclusions of Law to support its decision
to award custody of the minor children to the Respondent.

(c) Whether the Trial Court abused its discretion in
awarding the property of the parties as follows:

(1) The Trial Court awarded the full pension
benefits to the Respondent.
(2) The business interest was ordered paid over

a substantial period of time at an inadequate interest

rate.

(d) Whether the Trial Court failed to make adequate
Findings of Fact and Conclusions of Law for its distribution of
property.

(e) Whether the Trial Court abused its discretion in
limiting the Appellant's visitation.

(f) Whether the Trial Court failed to make adequate
Findings of Fact and Conclusions of Law as to its order limiting
Appellant's visitation.

SUMMARY OF ARGUMENT

The Appellant in this case is contending that the Trial
Court abused its discretion and/or failed to make adequate
Findings of Fact in basically three separate areas: Custody,
distribution of marital assets and visitation.

Appellant is questioning the deterhination of custody,
particularly in that the Trial Court failed to make Findings of
Fact regarding her ability to care for the children and failed to

take into account the custody evaluation. The case law in Utah



is quite clear regarding the necessity for Findings of Fact.
Appellant submits that if Findings of Fact were made by the Trial
Court regarding the custody evaluation and her ability to care
for her children, the Trial Court would have had to make an award
of split custody with the Respondent receiving custody of the two
older children and the Appellant receiving custody of the two
younger children.

Appellant is contesting the Trial Court's distribution
of assets. Specifically, Appellant asserts that the Trial Court
abused its discretion in awarding the full pension benefits to
the Respondent. There is nothing in the Trial Court's Findings
of Fact to support an award of this nature. 1In fact, while the
Court did set a value on each marital asset, it failed to show
how the distribution of that asset affected the overall marital
estate.

Appellant also contends that the Court allowed a payoff
of $200.00 per month on a $12,000.00 cash settlement and that
this was abuse of the Trial Court's discretion. There are no
Findings regarding the necessity of an installment payoff and
there are no Findings to support the dollar figure used. The
Appellant claims that the Court should have awarded the statutory
rate of interest of twelve percent (12%) on any installment
payout rather than the six percent (6%) the Court did award.

The Trial Court awarded custody of the four (4) minor
children to the Respondent with visitation to the Appellant. The

visitation was limited to one weekend per month, some holidays



and one month in the summer. Appellant questions this limited
visitation in that there is no evidence and no Findings to
support limiting her visitation with the minor children. The
Appellant asserts that the Trial Court should have awarded her
reasonable visitation rather than the limited visitation she has

received.



ARGUMENT
I
THE GENERAL RULE APPLICABLE IN DIVORCE CASES IS
THAT THE TRIAL COURT HAS BROAD DISCRETION, BUT THE
DISCRETION IS SUBJECT TO ADEQUATE FINDINGS OF FACT
SO THAT THE APPELLATE COURT CAN MAKE THE PROPER REVIEW.

In this case, the Trial Court clearly has discretion
given it by law. 1In a myriad of cases, the courts have indicated
that the Trial Court is the place to adjudicate domestic matters.
This 1s "because the proper adjudication of custody matters 'is

highly dependent upon personal equations which the Trial Court is

an advantaged position to appraise'", Smith v. Smith, 726 P.2d

423,425 (Utah 1986) citing Johnson v. Johnson, 323 P.2d 16, 19

(Utah 1958). The Utah Supreme Court and Appellate Courts have
indicated that they will not overturn a Trial Court's
determinations in a custody matter or in any other domestic
matter unless the appellant can show a misapplication of the
facts of that the Trial Court misapplied principals of law,
Smith, 1986 supra.

This is a heavy burden for Appellant to carry and
Appellant understands the difficulty that the Appellate Court has
in reviewing Trial Court decisions in these matters. However, it
is incumbent upon the Appellate Court to review such decisions to
determine that the actions of the Trial Court are supported by
the weight of the evidence. Even further, the Appellate Court
must review the Findings of Fact and Conclusions of Law of the
Trial Court and determine that they do in fact support the

8



Court's ultimate conclusion. The Appellate Courts must determine
not only that the Findings support the Conclusion, but also
demonstrate why and how that conclusion was reached, Smith,

supra, see also Ebbert v. Ebbert, 744 P.2d 1019 (Utah App. 1987)

(regarding findings of fact, conclusions of law and visitation

issues) and Smith v. Smith, 751 P.2d 1149 (Utah App. 1988) (the

application of findings of fact and conclusions of law and the
distribution of property).

This Court then is charged with the obligation not only
of giving the Trial Court broad discretion and not infringing
upon that discretion, but to do more than "a superficial exercise
of judicial power", Smith, 1986, supra. The Court must review
the written Findings of Fact and Conclusions of Law to determine
that the factors that should be taken into account by the Trial
Court Judge were (1) in_ fact taken into account by the Judge and
(2) properly applied by the Trial Court Judge.

In the case before us, the Court exercised its
discretion in believing or not believing certain witnesses and
evidence. Unless the evidence clearly preponderates to the
contrary, the Trial Court's interpretation of the facts must be

allowed, Berger v. Berger, 713 P.2d 695 (Utah 1985). However,

the Court still must examine the Findings of Fact and Conclusions
of Law to determine if they logically follow from the Court's

determination of the facts.



II
IN AWARDING CUSTODY OF ALL FOUR MINOR CHILDREN
TO THE PLAINTIFF/RESPONDENT, THE TRIAL COURT ABUSED
ITS DISCRETION AND FAILED TO MAKE ADEQUATE FINDINGS OF
FACT SUPPORTING THE AWARD OF CUSTODY.

In its Memorandum Decision, dated October 9, 1987
(Addendum "B", RA 056-063), and in the Findings of Fact and
Conclusions of Law prepared from that Memorandum Decision, the
Court indicates that both parties have the necessary physical
skills to care for the children. At that time, two of the minor
children were being cared for by the Plaintiff/Respondent and two
of the minor children were being cared for by the
Defendant/Appellant. This had been the situation since December
of 1986. Prior to that time, Appellant had the youngest child in
her care and Defendant had the three older children in his care
from approximately October through December of 1986. 1In its
Memorandum Decision and Findings of Fact, the Trial Court sets
these facts out clearly as to the Respondent, but fails to set
out any facts in regard to the Appellant.

Throughout its Memorandum Decision and Findings of
Fact, the Trial Court sets forth the efforts made by the
Respondent, but fails to indicate any efforts made by the
Appellant in caring for the children. This is contrary to the
evidence that was presented. It is impossible to refer the Court
to every place in the transcript which would indicate testimony
regarding the care for the children; however, Appellant would
submit that testimony is contained in Volume 1, Day 1, Pages 98-

10



250 (RA 198-350) and almost the entire text of the transcript of
Volume 2, Day 2 (RA 351-468). Much of this testimony regarding
Appellant's care for the children is uncontradicted and
unrebutted; however, the Trial Court failed to even make mention
of it.

The Trial Court also indicates that the Appellant left
the minor child unsupervised or with limited supervision. This
testimony is controverted. However, Appellant recognizes that
the Trial Court has the discretion to determine which witnesses
are credible. There i1s no indication either in the Findings of
Fact or Memorandum Decision that this concern about the child
carried over into the time period from December, 1986 until the
decision of the Trial Court. The Trial Court also set forth
numerous factors that it took into account regarding the two
minor children that were residing with the Respondent, its
determination regarding the Respondent's ability to care for the
children and the care that he had provided. Again, there is
simply no mention as to the two minor children in the custody of
the Appellant.

Appellant asserts that the failure of the Trial Court
to take into account the care received by the two children in her
custody and her ability to care for them during the time period
in question is a clear abuse of discretion. Obviously, if the
Trial Court had determined that the children were not properly
cared for, well adjusted or for some other reason were not

appropriately cared for by the Appellant during this time period,

11



it would be within the Trial Court's discretion to make said
determination based upon suitable Findings of Fact and
Conclusions of Law. However, the Court simply ignored this and
made no mention of these two children, either in its Memorandum
Decision or its Findings of Fact. To fail to make a decision and
then simply transfer custody based on the care received by the
other two children is an abuse of discretion and shows no
reliance upon the evidence presented.

It is difficult not to interweave the argument
regarding Findings of Fact with abuse of discretion since, due to
the way this matter was decided, they are inextricably
interwoven. The judgments made by the Trial Court as stated
above are contained in its Findings of Fact and in its Memorandum
Decision. The Appellate Courts have given the Trial Courts a
great deal of discretion in determining what evidence is credible
and, therefore, absent the clear preponderance as cited in

Berger, supra, the Appellant cannot challenge the Court's

determination as to the credibility of witnesses. However, as
set forth in Section I, it is incumbent upon the Trial Court to
set forth adequate Findings of Fact to support its conclusion.
Appellant asserts that that 1is not the case in this decision.
The Appellant does, however, attack one finding of the
Court as being unsupported by the evidence. In its Finding of
Fact number 4, the Court finds that Appellant "had affairs with
other men while the parties were living with the children in the

State of Arizona." Appellant asserts that there was no testimony

12



based upon personal knowledge at the trial and, therefore, in the
transcript which supports this conclusion. There was speculative
evidence, innuendo and heresay, but no admissable evidence was
presented regarding this finding. The Court's determination of
custody may or may not turn on that single item, but Appellant
must bring this to the attention of the Appellate Court.

In its Findings, in paragraphs 4 and 6, the Court
apparently relies on certain factors to make a determination of
custody. The Court reiterated Respondent's testimony regarding
the Appellant's activities in Arizona. However, there was no
showing that the instability the Court was concerned about
continued after December of 1986 when the Appellant was awarded
temporary custody of the two younger children. There was no
testimony presented regarding lack of supervision or limited
supervision of these two children. Rather, the Court sets forth
the activities in Arizona as an example of the Appellant's
previous poor judgment, but sets forth no Findings as to any
continued poor judgment or lack of care of the minor children.
The Court does indicate that the Appellant "moved in with and
began to live with another man and that she continues to this
time to live with him with said two children and does so openly."
(Findings of Fact, paragraph 4).

It would seem that, even though the Court does not set
forth the reasons in its Findings, that Appellant's relationship
with this individual is a substantial basis for the Court's

failure to continue the existing custodial relationship. 1In

13



Sanderson v. Tyron, 739 P.2d 623, 625 (Utah 1987), the Utah

Supreme Court determined that "an extra marital sexual
relationship is insufficient to justify a change in custody." 1In
this case, the Court goes so far as to rule that a polygamist
relationship alone is not a sufficient basis to take custody from
the individual living in the polygamist relationship.

The Court determined that an individual sexual relationship,
absent some showing of adverse effect upon the children, was not
sufficient as a factor for an award of custody. This position is

further supported in case law in Fontenot v. Fontenot, 714 P.2d

1131 (Utah 1986); Shioji v. Shioji, 712 P.2d 197 (Utah 1985) and

Stuber v. Stuber, 244 P.2d 650 (Utah 1952).

The Court really doesn't set forth its reasons for
making these Findings and the effect that these Findings had on
its determination of custody. However, based upon the language
of the Memorandum Decision and the Findings of Fact and
Conclusions of Law, one has to assume that it had a substantial
effect. As set forth above, this is inappropriate.

In making its Findings of Fact, the Court also failed
to indicate what, if any, effect the custody evaluation (Addendum
"C") had upon its determination. While it's true that the Court,
in its sound discretion, need not consider certain evidence, in
this case, the Court clearly had the custody evaluation before it
and under consideration, see Transcript, Volume 1, Day 1, Page 3
(RA 103). This custody evaluation was ordered by the Trial Court

(Para 7, RA 022), prepared in May of 1987 and submitted to the

14



Court, yet nowhere 1in its Findings of Fact and Conclusions of Law
does the Court indicate that the evaluation was inappropriate or
that the Court found the recommendation by the evaluator to be
somehow not worthy of consideration. Again, as in other
testimony and facts presented, the Court has simply ignored the
custody evaluation.

The Respondent did present testimony of one Rebecca
Semken regarding her opinion about the custody evaluation that
had been performed by another individual. There was a
substantial amount of testimony presented beginning on Page 173
of Volume 1, Day 1 of the Trial Transcript (RA 273). This
testimony goes through page 192 (RA 292). Throughout the
testimony, the witness basically contradicts the custody
evaluator's recommendation of splitting custody of the children
and placing the older child with Mr. Erwin and the three
younger children with Mrs. Erwin, the Appellant. However, it is
also clear from the testimony that Ms. Semken never interviewed
the Appellant or the two minor children in the care of the
Appellant, Transcript Volume 1, Day 1, Page 178, 184 (RA 278,
284).

In Walker v. Walker, 707 P.2d 110 (Utah 1985), the

Court determined that the use of an evaluator or the testimony of
an evaluator who did not interview the whole family was an abuse
of discretion. BAgain, the Court's Findings of Fact are
incomplete in regard to the Court's use of either custody

evaluator. In that the Court followed the recommendation of Ms.

15



Semken and apparently ignored the recommendations of Mrs.
Scartezini, one can only assume that the Court relied upon the
testimony of Ms. Semken in disregarding the written evaluation.

Based on the test in Walker, supra, this would clearly be an

abusive discretion.

This is further supported by the Court's finding that
the children should be kept together. (Paragraph 7 Findings of
Fact). At a previous hearing the Court awarded temporary custody
of two of the children to each of the parties. Mrs. Scartezini
in her evaluation recommended continuing that arrangement while
Ms. Semken discouraged it. Again, because of the inadequate
findings, this Court 1is left to guess as to the Trial Court's
reasoning in ignoring the custody evaluation.

The Appellant does not contend that the Trial Court has

no discretion in using or not using a custody evaluator's

recommendations, see Fletcher v. Fletcher, 616 P.2d 1218 (Utah
1980), but the Plaintiff does believe that, if a custody
evaluation is performed, the Court should make a finding as to
its effect, 1f any. 1If the custody determination is so complex
that the evaluation is ignored or only becomes a part of that
determination, the Trial Court is required to issue specific
findings to that effect.

While it may not be the best of all situations, split
custody 1s often more favorable than other alternatives. 1In this
case, the two older children had resided with the Respondent

since December of 1986 and the younger children had resided with

16



the Appellant for the same period of time. Based upon this, the
custody evaluator recommended split custody. The Utah Supreme
Court has, on several occasions, approved a split custody

determination. In Jorgensen v. Jorgensen, 599 P.2d 510 (Utah

1979) the Court said:

"While 1t 1s true that a child custody award
that keeps all the children of the marriage
united is generally preferred to one which
divides them between the parents, that
preference is not binding in the face of
considerations dictating a contrary course of
action", at 512.

In this case, the Court found both parents to be fit
custodial parents. A split custody arrangement was also approved

by the Court in Pusey v. Pusey, 728 P.2d 117 (Utah 1986). 1In

Pusey, supra, there was a preference expressed by one child. In
this case, the two younger children are too young to have
expressed such a preference; however, the Court in Pusey
indicated other factors to take into account, these being the
identity of the primary caretaker during the marriage, identity
of the parent with greater flexibility to provide personal care,
identity of the parent with whom the child has spent most of his
or her time during the pending custody determination, if that
period has been lengthy, and the stability of the environment
provided by each parent. There 1s no indication from the
Findings of Fact or the Memorandum Decision that the Trial Court
applied these factors to the two children in the custody of the
Appellant during the pendency of this action.

The Trial Court has the obligation in its findings not

17



only to indicate its ultimate conclusion, but also must "show why
the ultimate conclusion it reaches is justified", Smith (1986),

supra, citing Milne Truck Lines v. Public Service Commission, 636

P.2d 1047 (Utah 1981); Elwel v. Board of Education, 626 P.2d 460

(Utah 1981). 1In custody determinations, these findings are
critical in that "proper findings of fact ensure that the
ultimate custody award follows logically from and is supported by

the evidence and the controlling legal principals," Painter v.

Painter, 80 UAR 14 at 15 (utah App. 1988) citing Smith v. Smith,

726 P.2d 423, 426 (Utah 1986). Therefore, it is not necessary,
or it should not be necessary, for an Appellate Court to try and
guess the basis for the Trial Court's Findings of Fact. 1In this
situation, there are no Findings of Fact in regard to the ability
or lack thereof of the Appellant to care for the children. 1In
making such a determination, the Court shoulL look to "the

particular needs of the child and the ability of each parent to

meet those needs," Martinez v. Martinez, 728 P.2d 996 (Utah

1986), citing Smith, supra and Hutchinson v. Hutchinson, 649 P.2d

38 (Utah 1983) and that was not done in this case.
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ITI
THE TRIAL COURT ABUSED ITS DISCRETION AND FAILED
TO MAKE ADEQUATE FINDINGS OF FACT IN; THE DIVISION
OF MARITAL PROPERTY.
As stated above, the Trial Court is granted a great
deal of discretion "in adjusting the financial interest of
parties to a divorce . . . [and] absent some clear abuse of

discretion, the Trial Court's distribution of marital assets and

liabilities will not be disturbed, Painter v. Painter, supra at

14, citing Cook v. Cook, 739 P.2d 90, 93 (Utah App. 1987). The

Appellant realizes that the burden in disputing the distribution
of marital assets is upon the Appellant, but believes that the
Court abused its discretion in the awarding of assets.

Appellant contest two specific portions of the Trial
Court's awarding of assets. The Trial Court abused its
discretion and failed to make proper Findings of Fact in awarding
the entire pension fund to the Respondent and in allowing the
Respondent to pay the $12,000.00 awarded to Appellant at the rate
of $200.00 per month and six percent (6%) interest.

In order to adequately review a distribution of
property in a divorce proceeding, the Appellate Court must not
only review the issues complained of, but must also review all
other issues. "It would be inappropriate for this Court to
reverse on an isolated item of property or debt distribution,
rather this Court must examine the entire distribution to
determine i1f the Trial Court abused its discretion", Boyle v.

Boyle, 735 P.2d 669, 671 (Utah App. 1987). Therefore, in

19



reviewing the Court's Findings of Fact, the Appellate Court must
look to each issue of the distribution. Further, in Jones v.
Jones, 700 P.2d 1072 (Utah 1985), the Court stated that the
Findings of Fact had to include a value placed upon each asset or
debt in order for the Court to properly review the distribution.
In the present case, while the Trial Court set a value on each
aspect of the distribution, it made no Flndings of Fact as to how
those valuations fit together in the entire scheme of the
distribution. For example, Appellant was awarded $12,000.00 as
her interest in the business and in the home, together with the
Bronco, with a value of approximately $9,500.00. Respondent was
ordered to pay the encumbrance on the Bronco in the sum of

approximately $10,000.00, but was awarded the full rights in the

pension fund. Taking Jones, supra, only slightly further, the
Trial Court should set forth the basis for the award of each item

in order to properly allow the Appellate Court to review.

In Colman v. Colman, 67 UAR 7, 12 (Utah App. 1987), the

Court, in quoting Jones, supra and Boyle, supra, states "However,

to determine if equity was done we must have before us specific
findings of fact pertinent to that 1ssue." That was not done in
this case. BAs stated above, there were no Findings of Fact to
support the pay out over a period of time and at the interest
rate indicated. There was also no indication by the Trial Court
of how each portion of the property distribution fit into the
overall scheme of the distribution of marital assets.

Since Dogu v. Dogu, 652 P.2d 1308 (Utah 1982) and
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Woodward v. Woodward, 656 P.2d 431 (Utah 1982), the Utah Supreme

Court has recognized that both spouses have a share in either
spouse's retirement fund. This retirement fund, based on the
previously cited cases, 1is an asset of the marriage and,
therefore, any distribution, future or present, of the asset must
be accounted for. 1In the present case, the Court awarded the
entire pension fund to the Respondent. As stated above, the
Court made no findings as to how each share of the marital estate
was distributed. The Court did include the value of each asset
and, based upon testimony given, the Court may determine that
value, however improper it may seem. As to the retirement fund,
the Court made no determination regarding the time of
distribution of the fund, the method of distribution, the future
value versus the present value and how this retirement fund
affected the overall distribution.

In Bailey v. Bailey, 745 P.2d 830 (Utah App. 1987), the

Court discussed in detail the procedure in determining the
distribution of a pension fund. 1In this case, the Court found
that the pension fund had little or no present value and,
therefore, awarded it to the Respondent. In the Bailey case, the
Court indicated the importance of findings in the Court's
exercise of its discretion. Again, this Trial Court has failed
to make specific findings regarding the distribution of the
pension fund, other than it apparently has no immediate value,
see Findings of Fact, paragraph 11(d). There is no indication in

the Court's findings as to why the fund is not readily available.
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In paragraph 12(f) the Trial Court found that the Respondent
should have the sole retirement fund "in order to provide for
himself and the children." 1If the retirement fund truly had no
readily available value then it would certainly not be available
for the Respondent to use to provide for himself and the
children. These two findings seem to be contradictory and,
therefore, an abuse of discretion.

The Trial Court awarded Appellant $12,000.00 as her
cash settlement for her interest in the business and any equity
interest she might have in the parties' home. While the
Appellant doesn't agree with the value the Court placed on the
assets, Appellant recognizes that the Court does have the
discretion to determine tha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>