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STATEMENT OF JURISDICTION

Jurisdiction in this matter is conferred upon the Utah Court of Appeals pursuant to
Utah Code Ann. § 78-2a-3(2)(j) (2008) because the Supreme Court of Utah transferred this

appeal to the Utah Court of Appeals.

STATEMENT OF ISSUES ON APPEAL

1. Whether, in a case involving Calls’ construction of an encroaching cement wall
on Seethaler’s property, the trial court erred by awarding money damages to Seethaler rather
than ordering Calls to remove the encroaching wall. (R. at 79, 433, 435, 442-444).

Standard of Review: Correctness with respect to Conclusions of Law and when

considering the trial court's choice of remedy, an abuse of discretion standard.

Authorities for Standard of Review: In cases at law, findings of fact are reviewed

under a clearly erroneous standard, State v. Pena, 869 P.2d 932, 935 (Utah 1994), and
conclusions of law are reviewed for correctness. Id. at 936; see also Scharfv. BMG Corp ,
700 P.2d 1068, 1070 (Utah 1985). For cases in equity, the standard of review for both
findings of fact and conclusions of law is the same as for cases at law. RHN Corp. v. Veibell,
2004 UT 60, 9 35, 96 P.3d 935. With respect to a trial court’s choice of remedy the standard
is abuse of discretion. Johnson v. Hermes, 2005 UT 82, 9 28, 128 P.3d 1151.

2. Whether the trial court erred in finding Calls acted in good faith. (R. at 437).

Standard of Review: Correctness; Clearly Erroneous




Authority for Standard of Review: In cases at law, findings of fact are reviewed under

a clearly erroneous standard, State v. Pena, 869 P.2d 932,935 (Utah 1994), and conclusions
of law are reviewed for correctness. /d. at 936; see also Scharfv. BMG Corp., 700 P.2d
1068, 1070 (Utah 1985). For cases in equity, the standard of review for both findings of fact
and conclusions of law is the same as for cases at law. RHN Corp. v. Veibell, 2004 UT 60,
935, 96 P.3d 935.

3. Whether the trial court erred in granting Calls a de facto right of condemnation
by allowing Calls to keep the encroaching wall in place in perpetuity, forever enclosing
Seethaler’s land within Calls’ encroaching wall. (R. at 79, 433, 435, 438-39, 442).

Standard of Review: Correctness

Authority for Standard of Review: In cases at law findings of fact are reviewed under

a clearly erroneous standard, State v. Pena, 869 P.2d 932, 935 (Utah 1994), and conclusions
of law are reviewed for correctness. Id. at 936; see also Scharfv. BMG Corp., 700 P.2d
1068, 1070 (Utah 1985). For cases in equity, the standard of review for both findings of fact
and conclusions of law is the same as for cases at law. RHN Corp. v. Veibell, 2004 UT 60,

935, 96 P.3d 935.

DETERMINATIVE PROVISIONS OF LAW

There are no constitutional provisions, statutes, ordinances, rules, or regulations
determinative or of central importance to this appeal. Cited case law precedent is
determinative to the issues before this Honorable Court.
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STATEMENT OF THE CASE

All facts contained in the Statement of Facts are referenced to the proceedings below.

The cited record of proceedings below shall be referred to in the following manner:

1.

References to the Record Pleadings and Entries at Numbered Pages of the
Record Index: (R. at ).

References to the Findings of Fact and Conclusions of Law filed April 28,

2005: (Findings, 2005, R. at 91 ).
References to the Judgment and Decree filed April 28, 2005: (Judgment,

2005,R.at ).

References to the Interim Supplemental Findings of Fact and Conclusions of

Law filed July 27, 2007: (Interim Findings, 2007, R. at q ).

References to the Interim Supplemental Judgment and Decree filed July 27,

2007: (Interim Judgment, 2007, R. at | ).

References to the Final Findings of Fact and Conclusion of Law filed January

28,2008: (Final Findings, 2008, R. at 9 ).

References to the Final Judgment and Decree filed on January 28, 2008:

(Final Judgment, 2008, R. at q ).
References to the Official Transcript of Bench Trial dated June 29, 30, and
July 1,2004: (T. Vol. __ at ).

Reference to Transcript of Bench Trial dated November 28, 2006: (2006-T at

).



A. Nature of the Case

This appeal arises from a Decision from the Bench made July 1, 2004 (T. Vol. 3 at
73); Judgment and Decree (Judgment, 2005, R. at 189; attached as Exhibit A), and
Findings of Facts and Conclusions of Law (Findings, 2005, R. at 195; attached as Exhibit B)
both filed April 28, 2005; Interim Supplemental Judgment and Decree (Interim Judgment,
2007, R. at 432; attached as Exhibit C), and Interim Supplemental Findings of Facts and
Conclusions of Law (Interim Findings, 2007, R. at 437; attached as Exhibit D), both filed
July 27, 2007; entered by the First District Court, Cache County, State of Utah, the
Honorable Gordon J. Low presiding; and Final Judgment and Decree (Final Judgment, 2008,
R. at 480), and Final Findings of Fact and Conclusions of Law (Final Findings, 2008, R. at
477), both filed January 28, 2008; entered by the First District Court, Cache County, State of
Utah, the Honorable Timothy R. Hansen presiding, which collectively found Calls knowingly
built an encroaching wall on Seethaler’s property. (Findings, 2005, R. at 211-13).
Nonetheless, the trial court found Calls acted in good faith and refused to order the removal
of the encroaching wall, knowingly and intentionally built on Seethaler’s property. (Interim
Findings, 2005, R. at 437-38). Seethaler appeals the rulings of the First District Court to the
extent monetary damages were awarded rather than requiring Calls to remove the wall, and
the finding Calls acted in good faith. Seethaler also appeals the trial court’s decision to grant

Calls a de facto private right of condemnation.



B. Course of Proceedings

Seethaler originally filed a Complaint against Calls in this matter on March 31, 2003.
(R. at 3). On April 28, 2003, Calls answered the Complaint and asserted a Counterclaim
against Seethaler. (R. at 12). On June 22, 2004, Seethaler filed its Trial Brief requesting,
inter alia, a judgment quieting title in the disputed parcel south of the reinforced concrete
dividing wall built by Calls, a declaration that a long-standing fence line and consistent
survey were reflective of the true and correct boundary line between Seethaler’s and Calls’
property, and that said encroaching wall be removed at Calls’ expense. (R. at 77,79). The
trial court issued its decision from the Bench on July 1, 2004. (T. Vol. 3 at 73). On April 27,
2005, a Memorandum Decision served as notice to the parties of the entry of the Findings of
Fact and Conclusions of Law and Judgment and Decree. (R. at 187).

The Court signed the Judgment and Decree and Findings of Fact and Conclusions of
Law on April 28, 2005. (Judgment, 2005, R. at 189; Findings, 2005, R. at 195). They
established that Seethaler had satisfied each and every requirement for the establishment of a
boundary by acquiescence pursuant to Utah Law, and, thus, the wall built by Calls was
located on Seethaler’s property. (Judgment, 2005, R. at 191  4; Findings, 2005, R. at 211
4). However, the trial court reserved for later hearing the issue of how the parties were to
address the removal or other handling of the encroaching wall. (Judgment, 2005, R. at 193 §
8; Findings, 2005, R. at 214 9 10). Additionally, the Calls’ Counterclaim and all causes of
action therein were dismissed with prejudice. (Judgment, 2005, R. at 194 § 10; Findings,

2005,R. at214 q 11).



On July 27, 2007, after further evidentiary hearings regarding the matters reserved in
the Judgment and Decree and Findings of Fact and Conclusions of Law, the trial court
entered an Interim Supplemental Judgment and Decree and Interim Supplemental Findings of
Fact and Conclusions of Law. (Interim Judgment, 2007, R. at 432; Interim Findings, 2007,
R. at 437). The trial court determined that, although Calls built the wall on Seethaler’s
property, it may remain in place in perpetuity. (Interim Judgment, 2007, R. at433 92,4359
16; Interim Findings, 2007, R. at 438 § 2, 444 q 14). The trial court also specifically found
that all parties acted in good faith and that no party acted in bad faith. (Interim Findings,
2007, R. at 437 § 1). Additionally, the trial court reserved for a later hearing in equity,
matters concerning damage done to a tree on property of Seethaler’s Co-Plaintiff; an issue
resolved by the trial court and not being appealed. (Interim Judgment, 2007, R. at 4359 17;
Interim Findings, 2007, R. at 444 q 15). Finally, the interim judgments provided the time
limit for appeal by either party should extend until thirty (30) days after final disposition of a
pending motion, and each party waived any objection to and consented to the appeal time as
provided. (Interim Judgment, 2007 R. at 435 § 19; Interim Findings, 2007, R. at 445 § 17).

The Court entered the Final Judgment and Decree and Final Findings of Fact and
Conclusions of Law on January 28, 2008. (Final Judgment, 2008, R. at 477, Final Findings,

2008, R. at 480). On February 25, 2008, Seethaler filed a Notice of Appeal. (R. at 487).



C. Disposition in the Court Below

The trial court ruled in favor of Seethaler on the issue of the location of the correct
boundary line between the Seethaler’s property and Calls’ property. The trial court
determined Seethaler satisfied each and every requirement for the establishment of a
boundary by acquiescence pursuant to Utah law. (Judgment, 2005, R. at 191 §4). Further, it
was determined, even if Seethaler could not meet the boundary by acquiescence
requirements, the Hansen Survey (a 2002 survey that is consistent with Seethaler’s position
as to the location of the boundary line) accurately delineates the true boundary line.
(Findings, 2005, R. at 211 § 5). The treatment of the encroaching wall built by Calls was
reserved for later judgment. (Judgment, 2005, R. at 193 § 8).

On July 27,2007, an Interim Supplemental Judgment and Decree (Interim Judgment,
2007, R. at 432) and Interim Findings of Facts and Conclusions of Law (Interim Findings,
2007, R. at 437) were entered that dealt with the treatment of the encroaching wall. It was
determined that the Hansen Survey should be recorded to reflect the property lines and
boundaries between the Seethaler’s and Calls’ property. (Interim Judgment, 2007, R. at 433
9 1). However, despite the true and correct property lines being recorded, the trial court
allowed the existing cement wall to remain in place in perpetuity, and granted occupancy of
Seethaler’s property, now enclosed by the cement wall, to Calls. (Interim Judgment, 2007, R.
at433 92,4359 16). In other words, Seethaler’s land, enclosed by Calls’ encroaching wall,
is to remain under the legal ownership of Seethaler (thus, subjecting him to taxes and other
legal obligations and risks of an owner on the enclosed land), but granting Calls rights of
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exclusive occupancy on a perpetual basis. (Interim Judgment, 2007, R. at 433 § 3). Calls’
encroaching wall was allowed to remain where wrongfully built.

As compensation for the taking, the trial court awarded Seethaler monetary damages:
namely, $8,900 for the loss of the property that was “taken” from Seethaler (Interim
Judgment, 2007, R. at 433 § 7, Interim Findings, 2007, R. at 439 § 16) and $500 for the
anticipated taxes Seethaler will have to pay for the taken property over the next 20 years.
(Interim Judgment, 2007, R. at 433 4 8). Costs were also awarded to Seethaler in the amount
of $609.25. (Interim Judgment, 2007, R. at 435 § 15).

In addition, the trial court found that all parties in this matter acted in good faith and
that no party acted in bad faith. (Interim Findings, 2007, R. at 437 § 1). This decision was
made despite numerous findings showing Calls willfully, intentionally, and with notice of
their wrongful trespass, commenced and continued building an encroaching wall on
Seethaler’s property. (See generally Findings, 2005, R. at 199-202). Further, the court found
Calls entered the court with unclean hands. (Findings, 2005, R. at 205 §76). Nevertheless,
the court found that Calls acted in good faith, and refused to order the removal of the
encroaching wall, knowingly and intentionally built by Calls on Seethaler’s property.

(Interim Findings, 2007, R. at 433  1-2).



STATEMENT OF FACTS

1. Appellant Karl H. Seethaler owns land (“Seethaler Property”) adjacent to land
owned by Don W. Call and Linda Call (“Call Property”). The north boundary of the Call
Property is the south boundary of the Seethaler Property (“Boundary Line”). (Findings,
2005, R. at 197 | 4).

2. Construction on the Seethaler Property began in about 1972 and consists of
four (4) apartment buildings and a total of thirty-six (36) rental units rented to single
students. (Findings, 2005, R. at 197 § 6). Typically, there are four (4) students in each unit,
with a total capacity of approximately 140 students. (2006-T at 12). The parcel size is
slightly over one acre.

3. The Call Property was approved by Logan City for development and
construction in the early 1990°s and Don W. Call and Linda Call (collectively “Calls’) began
constructing buildings on the Call Property in 1994. (Findings, 2005, R. at 197 § 7).

4, In 1993, Calls hired Wayne Crow, a licensed surveyor, to survey and prepare a
site plan for the Call Property (“Crow Survey”). The survey utilized and referenced a fence
between the Call Property and the Seethaler Property as the northern line of the development
of the Call Property, and as the boundary between the properties (“Fence Line”). (Findings,
2005,R. at 1979 10). The Crow Survey clearly placed the Boundary Line at the Fence Line.

(Findings, 2005, R. at 202 9 42). Wayne Crow notified Calls that the Fence Line plainly

displayed a line of possession by Seethaler and the Crow Survey recognized the Fence Line



as the north boundary of the Call property. (Findings, 2005, R. at 202 § 44). Calls provided
this survey to Logan City as a basis for the development. (Findings, 2005, R. at 197 § 10).

5. In 2001, Calls hired Layne Smith, a licensed surveyor, to resurvey the Call
Property (“Smith Survey”). (Findings, 2005, R. at 197 § 11). Before Smith conducted the
survey, Don Call requested Smith give him a few extra feet of property and a description of
the Fence Line as a “convenience fence.” (Findings, 2005, R. at 206 9 85). Don Call
informed Layne Smith of his need for additional property so he could add another apartment
unit to his development. (Findings, 2005, R. at 206 § 83). As a result, the Smith Survey
reflects a self-serving purpose. (Findings, 2005, R. at 206 | 83).

6. The Smith Survey gave Don Call what he requested and extended the Call
Property Boundary Line north beyond the Fence Line with enough additional square footage
to allow Calls to add an additional apartment unit. (Findings, 2005, R. at 197-98 § 12).

7. The Fence Line had been the recognized division between the Call and
Seethaler property since at least 1963. Seethaler and his predecessors in interest have
occupied all land north of the Fence Line for longer than thirty-two (32) years. Calls had
never pastured, utilized or occupied land north of the Fence Line until commencing
construction of the wall in 2002, after the Smith Survey. (Findings, 2005, R. at 200 9 28-
30).

8. Calls and their predecessors in interest never objected to the location of the
Fence Line, nor claimed it was anything other than a boundary fence, until Calls received a
draft copy of the Smith Survey in late 2001. (Findings, 2005, R. at 201 § 31).

10



9. Calls and the City of Logan relied on the Crow Survey from the time Calls
began developing their land in the early 1990’s until they commissioned the Smith Survey in
2001. (Findings, 2005, R. at 199 q 18). Additionally, on February 28, 2002, Calls relied on
the 1993 Crow Survey when successfully attempting to move the placement of a proposed
building in a meeting with the Logan City Planning Commission. Plaintiff’s Trial Exhibit 35.

10.  In 2002, Calls began developing along the north boundary of Calls’ Property
consistent with the Smith Survey. (Findings, 2005, R. at 199 § 19). Calls did not begin the
encroaching development between the Call and the Seethaler Property until the Summer of
2003. (T. Vol. 1 at 25). This development interfered with Seethaler’s use of his property.
(Findings, 2005, R. at 199 § 20).

11.  During 2002 and 2003, Calls constructed a cement retaining wall (“Retaining
Wall”) north of the Fence Line and hauled in several feet of fill onto the Seethaler Property
without permission from Seethaler. (Findings, 2005, R. at 199 § 21).

12. A letter from Seethaler dated May 28, 2002, and a letter from Seethaler’s
counsel dated July 30, 2002, to Calls placed them on notice that they proceeded with the
construction and development at their own risk, but even after court action commenced, Calls
continued with the construction. (Findings, 2005, R. at 200 { 22).

13.  In 2002, at Seethaler’s request, Jeff Hansen, a licensed surveyor, performed a
survey (“Hansen Survey”). The Hansen Survey closely approximates and is consistent with

the Crow Survey and shows the Fence Line as the Boundary Line between the Call Property
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and the Seethaler Property. The Hansen Survey accurately delineates the true Boundary Line
between the Seethaler and Call Properties. (Findings, 2005, R. at 198 qq 13-14).

14.  The Hansen Survey is consistent with the Crow Survey commissioned by Calls
that used the historic Fence Line as the boundary between the Call Property and the Seethaler
Property. (Findings, 2005, R. at 199 q 15).

15.  The Hansen survey shows that the Smith Survey placed the deeded Boundary
Line between two (2) to six (6) feet north of the true Boundary Line between the Call
Property and the Seethaler Property as marked by the Fence Line. (Findings, 2005, R. at 199
1 16).

16.  On April 28, 2005, the court entered a Judgment and Decree and Findings of
Fact and Conclusions of Law. (Judgment, 2005, R. at 189; Findings, 2005, R. at 195). The
court found Seethaler had satisfied each and every requirement for the establishment of a
boundary by acquiescence pursuant to Utah law as the Fence Line had been mutually
acquiesced to as the Boundary Line between the Call Property and the Seethaler Property.
(Judgment, 2005, R. at 191 § 4; Findings, 2005, R. at 211 § 4).

17.  Calls unilaterally removed and obliterated the Crow Survey markers and the
cedar post fence located on the Fence Line between the Seethaler Property and the Call
Property. (Findings, 2005, R. at 200 § 23).

18.  Calls’ Retaining Wall and fill created an unnatural dam that blocked the long-
established flow of water run-off from the Seethaler Property, and has created potential
flooding and drainage problems on the Seethaler Property. Calls also destroyed portions of

12



the Seethaler Property parking lot. Calls did all this without permission of Seethaler and
without regard to Seethaler’s objections. (Findings, 2005, R. at 200 ] 24, 27).

19.  There is a utility pole north of the Fence Line which only serves the Seethaler
Property. This pole predates the development of the Call Property in 1993 If the Smith
Survey was accepted, the utility pole would be on the Call Property, and the Seethaler
Property does not have a utility easement across the northern edge or any portion of the Call
Property. The Hansen Survey places the pole on the Seethaler Property consistent with a
utility easement along the south five feet (5°) of the Seethaler Property. No similar easement
exists on the northern portion of the Call Property. (Findings, 2005, R. at 201 9§ 34-36).

20. The Calls’ Retaining Wall sits north of the Seethaler’s utility pole and related
utility easement on the Seethaler’s side of the Fence Line. (Findings, 2005, R. at 201 §37).

21.  Calls acknowledged that the Fence Line was the legitimate Boundary Line
between the Call Property and the Seethaler Property when they constructed a curb and gutter
in 1993. The curb and gutter runs north and south along the eastern boundary of the Calls
Property and stops at the Fence Line. (Findings, 2005, R. at 201 9 39; Plaintiff’s Trial
Exhibit 28 photos m, o, r and t).

22.  Seethaler’s neighbors, the Wendts, constructed a canal Retaining Wall that
ends at the same location as the Fence Line demonstrating that the Fence Line was widely
recognized in the community as the Boundary Line. (Findings, 2005, R. at 20 [-02 §40-41;

Plaintiff’s Trial Exhibit 28 photos a and c).
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23.  Noone, including the Calls, ever objected to the Boundary Line defined in the
Crow Survey or the Fence Line as a Boundary Line until Calls commissioned the self-serving
Smith Survey in late 2001. (Findings, 2005, R. at 202 q 43).

24. Don Call admitted that he or his agents unilaterally removed all historical
monuments during the construction process. These monuments included Seethaler’s
improvements and trees and the survey markers placed by Don Call’s surveyor, Wayne Crow,
in connection with the 1993 Crow survey. (Findings, 2005, R. at 203 § 54).

25.  Don Call acknowledged that the trees he removed and land beneath them were
not his when he asked Seethaler, “shall I take these trees down for you?” in a conversation
with Seethaler in 2001. (Findings, 2005, R. at 203 9 55).

26.  Don Call cannot unilaterally destroy all of the evidence of a boundary Fence
Line, including his own survey markers, and later claim that no evidence existed concerning
the location of the Fence Line. (Findings, 2005, R. at 205 ¢ 76).

27.  The Calls did not bring “clean hands” into the Court, and they cannot now
profit by their own destruction of relevant evidence. (Findings, 2005, R. at 205 § 76).

28.  Don Call-himself testified that the historic location of the Fence Line was
several feet south of his Retaining Wall. (Findings, 2005, R. at 205 9 79).

29.  OnlJuly27,2007, the Interim Supplemental Findings of Fact and Conclusions
of Law and Interim Supplemental Judgment and Decree were entered. The trial court
concluded all parties acted in good faith. (Interim Findings, 2007, R. at 437 § 1). The
Interim Judgments awarded Seethaler a monetary award rather than ordering the Retaining
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Wall to be removed from Seethaler’s property. (Interim Findings, 2007, R. at 439 4 2, 15).
The trial court determined the Retaining Wall may remain in place in perpetuity because it is
economically unfeasible and unreasonable to require removal of the wall. (Interim Findings,
2007, R. at 438 11 2, 6; 444 9 14).

30.  Don Call showed regard for his self-interest and not for his neighbors’ interests
when he or his agents built the Retaining Wall and unilaterally destroyed old survey
monuments and evidence of natural drainage patterns. (Findings, 2005, R. at 208 § 102).

31.  Calls took 612 square feet of property from Seethaler. (Interim Findings, 2007,
R. at 439 { 15).

32.  The Property that was wrongfully taken from Seethaler as a result of the
Retaining Wall and fill hauled in north of the Fence Line reduced the size and effective use

of the parking lot on the Seethaler Property. (Findings, 2005, R. at 204 § 68).

SUMMARY OF ARGUMENT

All property owners have the right to the exclusive enjoyment of their property, free
from interference of other private citizens. The issue before this court is whether Seethaler
should have his lawfully obtained property rights of possession, use, enjoyment, disposition,
and exclusion destroyed and revoked by a wrongful and intentional encroacher because, as
determined by the trial court, equity so requires. This Court should find Seethaler was a

victim of irreparable harm that the monetary damages awarded by the trial court do not
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remedy. The wall must be removed, and this Court must reestablish Seethaler’s
constitutionally granted and protected property rights.

Utah law and equity require this Court to determine the trial court erred in awarding
monetary damages because Seethaler suffered an irreparable injury, the encroachment was
not made innocently, and monetary damages were not adequate compensation.

An irreparable injury is a wrong of a continuing character or a wrong which occasions
damages that are estimated only by conjecture. Seethaler has been irreparably injured
because Calls built an encroaching Retaining Wall on Seethaler’s property which the trial
court ruled could remain there in perpetuity. Seethaler was further irreparable injured
because the trial court’s award to Seethaler was based solely on the current market value of
the square-footage taken by Calls and failed to consider other inconveniences, costs, and
hardships Seethaler would or potentially could incur due to encroachment. This attempt by
the trial court io put a price on the perpetual burden constructed on Seethaler’s land was
based purely on conjecture and was inappropriate.

Additionally, the trial court inappropriately applied the balancing of equities test in its
determination to award monetary damages. Allowing Calls to benefit from their wrongful
encroachment in the name of equity is a far cry from the goal of the balancing of equities test.

If the encroacher is not innocent, equity requires not that the encroachment remain as
wrongfully built, but that the property is restored, without regard to the inconveniences or
hardships that may result from removal of the encroachment. Calls had knowledge of the
true and correct Boundary Line and had repeated notification that they were encroaching on
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Seethaler’s property; however, Calls continued with their encroachment. Thus, equity
requires Seethaler’s land be restored to its pre-encroachment state.

The trial court also erred in its determination that the Calls acted in good faith. Good
faith requires an honest belief in the propriety of the activities in question. Despite findings
intimating that Calls both subjectively knew and objectively should have known the location
of the true and correct Boundary Line and determinations that Calls entered court with
unclean hands and knew they were encroaching on Seethaler’s property, no bad faith was
found by the trial court.

Lastly, the trial court inappropriately granted Calls a de facto private right of
condemnation. It is well established there is no private right of condemnation.
Notwithstanding, the trial court allowed Calls to maintain the Retaining Wall on Seethaler’s
property in perpetuity for the exclusive use of Calls. This was an improper allowance of
privatized eminent domain.

Accordingly, this Court should find the remedy of the trial court was improper,
insufficient, and inequitable. Real property is a unique and often irreplaceable asset that
monetary damages cannot and do not always remedy, regardless of the amount. In
Seethaler’s own words, “every foot [of property]... is very critical.” The encroaéhing wall
must be removed at Calls’ cost and Seethaler’s property must be restored to its pre-

encroachment state.
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ARGUMENT

I THE TRIAL COURT ERRED BY AWARDING SEETHALER MONETARY
DAMAGES RATHER THAN ORDERING CALL TO REMOVE THE
ENCROACHING WALL FROM SEETHALER’S PROPERTY
The trial court erred by allowing Calls to maintain their encroaching wall on

Seethaler’s property because Seethaler suffered irreparable harm that monetary damages do

not sufficiently satisfy, and because the trial court misapplied the balancing of equities test in

determining the appropriate remedy.

A. The removal of the Retaining Wall was the only adequate remedy for the irreparable
harm suffered by Seethaler.

Seethaler suffered an irreparable injury because the encroachment on his property was
of a continuing character and, alternatively, because the monetary damages awarded by the
trial court were estimated by conjecture. The monetary damages awarded by the trial court
were not adequate to compensate Seethaler for the irreparable injury he suffered. The
Supreme Court of Utah has held that relief requiring the removal of the interference is the
mandatory remedy to prevent a private party from interfering with another private party’s
property rights “upon a showing of irreparable injury for which there is no adequate remedy
atlaw.” Strawberry Elec. Serv. Dist. v. Spanish Fork City, 918 P.2d 870, 881 (Utah 1996);
Gillmor v. Wright, 850 P.2d 431, 438 (Utah 1993); Carrier v. Lindquist,2001 UT 105 at
31,37 P.3d 1112 (Utah 2001) (sets forth circumstances in which court can apply balancing of
equities test rather than issue a “mandatory injunction” that would require the removal of the

interference).
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1. Seethaler suffered an irreparable injury that mandates relief requiring the removal of
the encroaching Retaining Wall because the encroachment is continuing in nature.

Seethaler was injured irreparably by Calls’ encroachment and the trial court’s ruling to
allow Calls to continue their encroachment in perpetuity. The Supreme Court of Utah
defines “irreparable injury” as “wrongs of a repeated and continuing character, or which
occasion damages that are estimated only by conjecture, and not by any accurate standard.”
Systems Concepts, Inc. v. Dixon, 669 P.2d 421, 427-28 (Utah 1983).

In applying the “irreparable standard,” the Supreme Court of Utah held that if the
damage from an encroachment was immeasurable in money damages, and was of a
continuing nature, it constitutes irreparable injury that qualifies for injunctive relief requiring
removal of the encroachment. Carrier v. Lindquist, 2001 UT 105 at § 26. In Carrier, a
newly built rock wall that partially obstructed an alley that was subject to an easement by
adjoining landowners was in dispute. /d. at {7, 9. According to the defendants’ deed, the
wall was built on their property line; however, the alley was dedicated to the city for public
use. /d. at Y2, 4, 8. Therefore, the wall was built on the city’s property. /d. The adjoining
landowners, whose easement was partially obstructed, moved for and were granted injunctive
relief to have the rock wall and all obstructions removed, and to have the alley restored back
to its prior condition. /d. at q 32.

Similar to the facts of Carrier, Calls have constructed an obstruction on property not
their own that prevents Seethaler from full use and enjoyment of his property rights.
(Findings, 2005, R. at 199-200 9 20-27). Calls have constructed a Retaining Wall several

feet onto Seethaler’s property that is of a permanent and continuing nature. (Findings, 2005,
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R. at 199-200, 9 21, 26, 204 § 68; Interim Findings, 2007, R. at 439 q 15). Such

encroachment will continue to burden the Seethaler’s land in perpetuity unless this court

orders its removal. (Interim Findings, 2007, R. at 438 9 7, 442 9 2, 444 | 14). Specifically,

the Calls have “taken” 612 square feet from Seethaler. (Interim Findings, 2007, R. at 439

15). By granting Calls “exclusive possession” of Seethaler’s property now enclosed by

Calls’ Retaining Wall, Seethaler will have his property rights effectively extinguished

forever. (Interim Findings, 2007, R. at 439 § 16). The encroachment on Seethaler’s property

was of a continuing nature, and requiring the removal of the encroaching Retaining Wall and
restoring Seethaler’s property back to its pre-encroachment state was the only appropriate
remedy.

2. The monetary damages awarded by the trial court were estimated by conjecture, do
not adequately compensate Seethaler, and the only way to cure Seethaler’s
irreparable injury is to order the Retaining Wall removed.

No adequate remedy at law cures Seethaler’s injury that resulted fr