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easement, except that a solar easement may terminate upon
the conditions stated herein.
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easement shall include, but the contents need not be limited
to:

a. A description of the real property subject to the solar
easement and a description of the real property benefiting
from the solar easement;

b. A description of the vertical and horizontal angles,
expressed in degrees and measured from the sight of the solar
energy system, at which the solar easement extends over the
real property subject to the solar easement, or any other
description which defines the three dimensional space, or the
place and times of day in which an obstruction to direct
sunlight is prohibited or limited;

¢. Any terms or conditions under which the solar easement is
granted or may be terminated;

d. Any provisions for compensation of the owner of the real
property benefiting from the solar easement in the event of
interference with the enjoyment of the solar easement, or
compensation of the owner of the real property subject to the
solar easement, or compensation of the owner of the real
property subject to the solar easement for maintaining the
solar easement; and

e. Any other provisions necessary or desirable to execute the
instrument.

(3) A solar easement may be enforced by injunction or other
proceedings in injunction or other civil action.
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FRONT YARD, SIDE YARD AND REAR YARD
REGULATIONS. Front yard, side yard and rear yard
regulations are not required except when an "M-1" District
abuts residential districts as outlined in Chapter 6.
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HEIGHT REGULATIONS. No building or structure shall be
erected to a height in excess of eighty (80) feet.
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STATEMENT OF ISSUES PRESENTED ON APPEAL

1.  Does an implied right to light, air or view exist in the State of Utah?

2. Did the trial court err in failing to instruct the jury that there is no implied
right to light, air or view in the State of Utah?

3. Did the trial court improperly instruct the jury on the question of nuisance
as particularly affected by the spite fence doctrine?

4, Can a court award damages or order injunctive relief against a property
owner on grounds of nuisance where the fence or improvement is fully upon the property
of the defendant and complies with applicable zoning regulations, unless the fence or
improvement was erected solely for spite or malice against a neighbor?

5. If a fence or other improvement is erected for the purpose of maintaining
and protecting the privacy of a landowner, can damages be awarded for maintenance of
the structure or can removal of the structure be compelled?

6. Did the court's failure to instruct the jury that no implied right to light, air
or view exists improperly prejudice defendants’ defense and right to a fair trial?

7.  Were the court's instructions on nuisance adequate to inform the jury of the
law regarding spite fences or were the instructions so confusing and misleading as to
prejudice defendants?

8. Did the trial court improperly imply a right to light, air and view in
plaintiffs in derogation of the common law, in determining that defendants breached the
Settlement Stipulation between the parties?

9. Did the court improperly exclude admissible evidence relevant to defendantgs'
defenses, prejudicing defendants?

10. Is the injunction granted by the trial court overbroad and does it violate due
process of law by effectively establishing a light, air and view easement and thereby

taking property from defendant without compensation?



NATURE OF THE CASE

Plaintiffs sought an injunction and relief in damages on theories of breach of
contract and nuisance in connection with the erection by defendants of two eight foot
high partitions erected upon defendants' property which arguably interfered with
plaintiff's light, air and view. The action was originally filed in July, 1976 in connection
with the erection by defendants of a cinder block wall dividing the adjacent properties of
plaintiffs and defendants on Euclid Avenue. In their original Complaint, plaintiffs sought
and obtained a temporary restraining order and preliminary injunction based upon their
claims that the proposed wall would encroach upon their property, not leave proper and
sufficient support for the soil of plaintiffs' land and residence and would interfere with
plaintiffs’ elaimed right to light, air and view from the windows on the west side of their
residence. (Record, pages 2 through 5, Complaint).

The original Complaint was resolved by a stipulation drafted by defendants’
counsel and executed by the parties and their counsel, dated July 18, 1977. (Record,
pages 124 through 128; Appendix A). The Stipulation resolved the boundary dispute
between the parties and provided that defendants could erect the cinder block wall
subject to certain restrictions as to its location and height. The action was to have been
dismissed but appropriate papers were not filed to accomplish a dismissal.

The action was renewed by the filing of another Complaint by plaintiffs in the
Fifth Circuit Court in and for Salt Lake County, Salt Lake Department, on or about
November 24, 1981. (Record, pages 114 through 117). That Complaint was amended in
the Circuit Court to allege the claims which were ultimately tried in this action.
(Record, pages 96 through 100). The Circuit Court, Judge Larry R. Keller, ordered the
Circuit Court action transferred to the District Court after it was determined that the
plaintiffs were attempting to enforce the Settlement Stipulation entered into in the prior
District Court action. The Circuit Court file was transferred to the District Court and

the matter proceeded to trial premised upon the pleadings filed in the Circuit Court,



particularly the Amended Complaint referenced above.

Plaintiffs originally sought relief against defendants grounded in claims of breach
of contract, infliction of severe emotional distress, defamation and nuisance. On the day
of trial, plaintiffs voluntarily dismissed their claims for infliction of severe emotional
distress and defamation. The matter proceeded to trial before the court and a jury on
the issues of injunctive relief and damages for breach of contract and nuisance.

At trial, plaintiffs contended that the erection by defendants of eight foot
partitions in the side yard between the residences of the two parties violated the terms
of the Settlement Stipulation, justifying an award of compensatory damages and punitive
damages. Plaintiffs additionally contended that the partitions erected by defendants
constituted a nuisance, depriving them of their light, air and view. Defendants
attempted to establish that the partitions were erected as a defensive measure to
protect their privacy from unwarranted and repeated invasions thereof by the plaintiffs.
Defendants resisted plaintiffs' claims, maintaining that the Settlement Stipulation
granted no express right to light, air or view and that such a right could not be implied
under the law.

The matter was tried commencing November 3, 1983, and continuing on November
7, 1983. At the conclusion of the evidence and instructions and after argument, the jury
rendered its verdict in favor of plaintiffs and against defendants, awarding no damages
for breach of contract but punitive damages for breach of contract in the amount of
$1,000.00. The jury additionally awarded $1,000.00 compensatory damages on the theory
of nuisance and $5,000.00 punitive damages for maintenance of a nuisance. The court
remitted the jury verdiet with respect to punitive damages premised upon a contract
theory where no actual damages were found. (Record, pages 221 through 222; 571,
Appendix B).

The court additionally issued an injunction requiring the removal of the existing

partitions between the residences other than the cinder block wall and further restraining



construction or erection between the residences of the parties of similar barriers to
light, view and air in excess of the height of the cinder block wall. (Record, pp 249-250,
Appendix C.)

The court entered its judgment on verdict and injunction on July 3, 1984. (Record,
pages 249 through 252). Defendants subsequently brought a motion for a new trial filed
July 13, 1984. The court denied plaintiff's motion for a new trial through its Order dated
August 28, 1984 (Record, pages 312.) Defendants filed the instant appeal on or about
September 19, 1984. (Record, pages 315-316, Appendix D).

STATEMENT OF FACTS

Plaintiffs and defendants are neighbors owning adjoining parcels of property on
which their residences are constructed. Both properties front on Euclid Avenue in Salt
Lake City. Euelid Avenue runs east and west. The property of the parties lies to the
south side of Euclid Avenue and defendants' property lies to the west of that of the
plaintiffs. The residences of the parties were constructed in close proximity such that
plaintiffs' residence sits approximately two feet from their westerly border, the easterly
border of defendants' property. (Record, pp 350-351, pp 427-429). The defendants' house
is situated somewhat further from the common boundary, or approximately four to five
feet from the common boundary at the closest point and farther away at other points.
(Record, p. 398, defendants' exhibit 34D and plaintiffs' exhibit 58P).

The properties of the parties are situated in an area zoned "M-1" or light
industrial (Record, p. 435). M-1 districts have no front yard, sideyard or rear yard
regulations such that improvements may be built right to the property line to the height
of 80 feet. (Zoning ordinances of Salt Lake City Sections 51-25-3 and 51-25-4). It was
stipulated at the trial that the partitions erected by defendants which were the subject
of the action did not violate zoning ordinances and were built pursuant to and in
compliance with applicable zoning. (Record, page 436).

At or about the time the original Complaint in this action was filed in July, 1976,



defendants commenced construction of a cinder block wall separating the adjoining
properties of plaintiffs and defendants. Plaintiffs obtained a temporary restraining
order, enjoining further construction of the cinder block wall at a time when excavation
and laying the footings for the wall was under way. The restraining order which was
obtéined upon sworn allegations that the wall was to encroach upon the property of the
plaintiffs, held up construction of the cinder block wall for approximately one year.
During that time, the building materials for the cinder block wall remained in the back
yard of defendants and defendants were unable to proceed with construction of the
wall. (Record, page 449-451). Plaintiffs and defendants attempted to resolve the
controversy between them by entering into the Stipulation dated July 18, 1977, which is
attached hereto as Appendix A. (Record, pages 124-128). In the Stipulation, the parties
provided that the cinder block wall could be build at the location at which the footings
had been laid. Both parties were to permit the wall to be constructed pursuant to the
provisions of paragraph 4 of the Stipulation. The parties agreed to work in a cooperative
and reasonable manner to perform the obligations of the Settlement Stipulation.
(Paragraph 14). The cinder block wall was constructed pursuant to the specifications
contained in the Stipulation, some time in the spring of 1978. (Record, page 361; pages
497-498). The partitions complained of by plaintiffs at trial were installed approximately
one year before the trial or in 1982. (Record, page 366). Defendants contend that they
found it necessary to install the additional partitions to protect their privacy from
invasions of the same by the plaintiffs. Plaintiffs contended that defendants erected the
additional partitions solely for spite.

The terms of the Settlement Stipulation entered into between the parties in July,
1977, govern the construction of a cinder bloek wall on the property line dividing the
property of the parties. In paragraph 4, the Stipulation d{rovides that the cinder block
wall must be constructed in accordance with the dimensions set forth therein. The wall

was to be constructed of standard size and quality cinder block by a licensed contractor



in accord with standard building specifications including proper footings and
reinforcement bars. The wall was to be inspected by city building inspectors after
issuance of necessary building permits. There was no evidence at trial to indicate that
the cinder block wall was constructed other than in accordance with the July, 1977,
Stipulation. The plaintiffs stipulated that the wall was properly inspected and was built
in accordance with applicable zoning requirements. (Record, page 435; Appendix A,
paragraphs 4, 5, 6, 7 and 9).

In their Complaint filed in Circuit Court, plaintiffs raised claims against
defendants for breach of the Settlement Stipulation because of the erection of two
partitions, including an eight-foot green fiberglass partition maintained on posts
approximately four inches from and parallel to the cinder block wall, and an eight foot
redwood partition erected on a diagonal across the front of defendants' property
approximately three feet six inches from the wall at its nearest point near the frontage
of the properties on Euelid Avenue, and approximately eight feet five inches from the
cinder block wall at its farthest point from the same. Plaintiffs also raised claims for
infliction of severe emotional distress and defamation. These claims were dismissed on
the motion of plaintiffs on the day the trial commenced. Plaintiffs additionally sought
relief from the partitions erected by defendants grounded on a theory of nuisance,
claiming that the partitions were a "spite fence". (Record, page 96-100). The matter
was tried to a jury before the Honorable Peter F. Leary on the 3rd and 7th days of
November, 1983. The jury rendered its verdict in favor of plaintiffs and against
defendants pursuant to the special verdict submitted by the court. (Record, pages 221-
222, Appendix B). The jury found that the defendants had breached their Settlement
Stipulation with defendants but awarded no actual damages in connection with any such
breach. The jury awarded $1,000.00 punitive damages with respect to breach of the
Settlement Stipulation. The jury also found that the partitions erected by defendants

constituted a nuisance and awarded compensatory damages in the amount of $1,000.00



and punitive damages on the theory of nuisance in the amount of $5,000.00. The court
refused to permit the entry of judgment for punitive damages on the contract theory in
the absence of a finding of actual damages. (Record, page 571). In a subsequent hearing
held on December 21, 1983, the court indicated it would enter an injunction consistent
with the prayer in the Complaint. Thereafter followed some confusion with respect to
filing appropriate orders to implement the judgment and injunction and objections were
interposed by defendants to the form of the proposed orders. The court's Injunction and
Judgment on Verdict were finally entered on or about July 3, 1984. (Record, pages 249-
252, Appendices C and D). The injunction ultimately required removal of the partitions
including the green fiberglass partition and the eight foot redweod partition erected in
defendants' yard. It further enjoined defendants from constructing, erecting or placing
between the residences of the parties similar barriers to light, view and air in excess of
the height of the existing wall between the residences. The reference was to the existing
cinder block wall between the residences. (Record, pages 249-250, Appendix C). In the
Amended Complaint, plaintiffs had sought an order requiring removal of the fences to
comply with City ordinances. (Record, pages 99-100).

Defendants filed a Motion for New Trial and sought leave to file a Memorandum in
excess of the five page limitation imposed by the Local Rules of the Third District
Court. The court denied defendants' Motion to file a Memorandum in excess of the page
limitation but did, at the time of hearing, indicate that defendants could file a shorter
Memorandum. Defendants filed such a Memorandum but the trial court denied

defendants' Motion for a New Trial. This appeal was then taken by defendants-

appellants.



SUMMARY OF ARGUMENT

1. The court refused, over defendants' exception, to instruct the jury that at
common law, no implied right to light, air or view exists. Defendants contend that
American law refuses to recognize an implied right to light, air or view in the absence of
some express agreement or easement for the same. Defendants contend that the court's
failure to inform the jury of the lack of the existence of an implied right to light, air or
view prejudiced them because it enabled the jury to infer such a right in plaintiffs. Had
the jury been properly instructed, the result would have been different on both contract
and nuisance theories. The Utah legislature has established requirements for solar
easements which are not unlike rights for light, air and view. The statutory requirements
expressly require a written instrument which describes the benefited and burdened
property and describes the nature of the easement. The court's failure to instruect
regarding implied rights to light, air and view was clear and prejudicial error and
warrants the award to defendants of a new trial.

2.  The court's instructions on nuisance, considering the spite fence doctrine,
were confusing and misleading and prejudicial to defendants. The court gave a general
instruction on nuisance but failed to also instruect the jury that generally property owners
are free to use their property as they see fit, so long as their use does not injure others.
A fence otherwise on a party's property cannot be a nuisance merely because it
interferes with the light, air or view of an adjoining property owner. Such an
interpretation would violate the common law rule that rights to light, air and view do not
exist by implication. To create a duty to preserve the light, air and view of a neighbor,
the breach of which is actionable nuisance, defeats and undermines the policy prohibiting
implied rights to light, air and view. Modern courts have recognized that under some
circumstances, fences can constitute a nuisance, but have required that a showing be
made by clear and convincing evidence that the fence or improvement which otherwise

obstruets light, air or view was erected and maintained solely for spite only then can an



award of damages for its maintenance or an order to compel its removal be made. The
court's instructions were ambiguous and permitted the jury to believe, especially in the
absence of an instruction regarding light, air and view, that the mere maintenance of a
fence which was objectionable to plaintiffs and interfered with their light, air and view
was a nuisance. The court's instructions were thus improper and prejudiced defendants.

3. In granting an. injunction and finding that defendants breached the
Settlement Stipulation, the court effectively implied a light, air and view easement
burdening defendants' property. The Settlement Stipulation discusses the erection of a
cinder block wall and does not indicate that the defendants are otherwise limited or
restricted in the use of their property. A right to light, air or view respecting
improvements other than the cinder block wall can only be implied or inferred into the
Settlement Stipulation. The Settlement Stipulation was drafted by plaintiffs' counsel and
under established doctrines of contractual interpretation, must be construed against the
plaintiffs. The court, by implying a right to light, air or view and declaring a breach of
the Settlement Stipulation by erection of partitions in excess of the height of the cinder
block wall violated the law on implied rights to light, air and view and prejudiced the
defendants.

4, The court excluded admissible and relevant evidence necessary for
defendants to establish their defense to plaintiffs’ claims of breach of contract and
maintenance of a nuisance under the spite fence doctrine. The court refused to permit
evidence of the reputation of the plaintiffs in the community for snoopiness and invasion
of privacy, despite the fact that plaintiffs raised the issue of their reputation in the
community for such traits in their case in chief. Such evidence was clearly relevant and
admissible going to the credibility of the plaintiffs and going to establish an affirmative
defense by defendants that the improvements complained of were constructed for
protection of their privacy as opposed to soley for spite. Defendants were prejudiced by

this error.



The court excluded evidence with respect to the plaintiffs' attempts to undermine
the cinder block wall, which was the subject of the prior Settlement Stipulation of the
parties. A prior breach by plaintiffs could justify defendants' nonperformance, even if it
were established that defendants breached the Settlement Stipulation. The court's
failure to admit testimony with respect to plaintiffs' efforts to undermine the wall was
error and prejudiced the defendants in attempting to defend the claim of breach “of
contract.

The court restricted evidence offered to show that the plaintiffs repeatedly called
governmental authorities, including police and building inspectors, to the residence of the
defendants for the purpose of harassing them and invading their privacy. The court
offered objections on its own motion and offered grounds for sustaining objections when
plaintiffs' counsel did not offer them. The conduct of the court in disallowing this
relevant evidence severely prejudiced defendants' ability to maintain a defense to
plaintiff's claims.

5. The injunctive relief awarded by the court is overbroad in that it restricts
defendants' right to use their entire side yard, without compensation. The court's
injunction violates due process of law in that it extends the provisions of the Settlement
agreement far beyond the terms of the instrument. On a theory grounded in nuisance,
the injunction improperly restricts defendants' ability to erect improvements in their side
yard, regardless of defendants' motive, unless the improvements do not exceed the height
of the existing cinder block wall. The injunction constitutes state action which deprives
defendants of the full use of their property. The injunction restricts uses otherwise
permitted by local zoning ordinances and building codes without any compensation to

defendants. As such, the injunction violates due process of law and should be dissolved.
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ARGUMENT
POINT L.
THE COURT'S FAILURE TO INSTRUCT THE JURY THAT NO IMPLIED RIGHT
TO LIGHT, AIR OR VIEW EXISTS WAS FATALLY PREJUDICIAL TO DEFENDANTS'
DEFENSE.
At common law, a land owner has no easement over adjoining lands for light, air
or view and he cannot recover damages from an adjoining land owner who constructs a

structure, otherwise legal, which interferes with light, air or view. Taliaferro v. Salyer,

162 Cal. App. 2d 685, 328 P.2d 799 (Cal. App. 1958). As was discussed in the case of

Fountainbleau H. Corp. v. Forty-Five Twenty-Five, Inc., 114 So. 2d 357 (Florida 1957):

No American decision has been cited, and independent research
has revealed none, in which it has been held that - in the
absence of some contractual or statutory obligation - a
landowner has a legal right to the freeflow of light and air
across the adjoining land of his neighbor. Even at common law,
the landowner had no legal right, in the absence of an
easement or uninterrupted use and enjoyment for a period of
twenty (20) years, to unobstructed light and air from adjoining
land . . . and the English doctrine of "ancient lights" has been
unanimously repudiated in this country. Id. at 359.

The Supreme Court of Nevada, reversing a trial court decision recognizing a right
to light and air, gave the rationale for the majority rule:

To imply the grant of such a right (to light and air) without
express words, would greatly embarass the improvement of
estates, and, by reason of the very indefinite character of the
right asserted, promote litigation. The simplest rule, and that
best suited to a country like ours, in which changes are taking
place in the ownership and use of lands, is that no right of this
character can be acquired without express grant of an interest
in, or covenant relating to, the lands over which the right is
claimed. Boyd v. McDonald, 408 P.2d 717, 722 (Nevada 1965).

Unless a property owner can prove that he has an easement for light, air or view
in or over adjoining property, he generally has no cause of action or cause for complaint
if the light, air or view are interfered with or entirely shut off by erection of a structure

otherwise lawful on adjoining property. City of McAlester v. King, 317 P.2d 265

(Oklahoma 1957). Additionally, whether or not the structure is appealing to the property
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owner who objects to it, the property owner has no right to damages from the adjoining

landowner. Id. at page 273. See also Boyd v. MeDonald, 408 P.2d 717 (Nevada 1965).

Whether or not an implied right to light, air or view exists in Utah appears to be a
matter of first impression. No direct statutory authority governing light, air or view
easements in Utah has been found. However, the Utah legislature has spoken with regard
to requirements for creation of solar easements. Solar easements are similar to
easements for light and air, but differ in that they are specifically directed toward
maintenance of clear land or solar sky space for the purpose of insuring adequate
exposure of a solar energy system as defined in the statute. Section 57-13-2, Utah Code
Annotated, 1953 as amended, governs the creation of solar easements and provides in
pertinent part as follows:

(1) Any property owner may grant a solar easement in the

same manner and with the same effect as a conveyance of an

interest in real property. The easements shall be created in

writing and shall be filed, duly recorded and indexed in the

office of the recorder of the county in which the easement is

granted. Such easements shall run with the land or lands

benefited and burdened and shall constitute a perpetual

easement, except that a solar easement may terminate upon

the conditions stated herein.
The statute provides that the instrument which creates a solar easement must include a
description of the real property subject to the solar easement and a description of the
real property benefiting from the easement. The vertical and horizontal angles
expressed in degrees and measured from the sight of the solar energy system must be
described. In the statute creating the right to a solar easement in Utah, the Utah
legislature requires performance of specified conditions before the creation of such an
interest. In the absence of such conditions such an easement does not exist.

The requirement of meeting such formalities for creation of such an easement is
logical considering the substantial interference with property rights such an easement
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