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MR. ORCHARD 

Gary Ferguson to the 

light he 

are aboi 

nothing 

THE COURT: 

and, please. 

COURT CLERK 

it to give wi 

: Thank you, your Honor PI 

stand. 

Step forward, please, sir 

• You do solemnly swear the 

11 be the truth, the whole t 

but the truth, so help you God9 

THE 

THE 

You 

WITNESS 

COURT: 

may go 

: I don't normally do this. 

Would you please be seated. 

forward, Counsel. 

GARY FERGUSON, 

having been first duly sworn, 

aintiff ca 

Raise your 

testimony 

ruth and 

I do. 

-53-

11s 

you 

testified as follows: 

DIRECT EXAMINATION 

-BY- MR-r-ORCHARD-!-

Q. You don't normally do what, act as a witness or tell 

the truth9 

A No, I don't normally act as a witness. I almost 

always tell the truth, unless it's something about bad weather, 

something like that. 

Q. Mr. Ferguson, this is a unique experience for you, 

isn'tit9 

A Yes, I'm usually where you care. 

Q M l right, but for once you get asked -- you get to 

arswer questions aoo^t m_rgs that impact yoi, and iry question 
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1 is, you sat and listened to Mr Eckersley's statement about 

2 what happened to you and the totality of this case. How did 

3 that make you feel9 

4 A. Very upset, because most of what he said that was 

5 critical was inaccurate 

6 Q These people don't know you, and so you need to tell 

7 them who you are. Where did you go to high school9 

8 A. I went to high school in West Anchorage Alaska. I 

9 graduated in 1968. My father was in the air force, and so we 

10 moved. So I spent the first part of my life overseas. We 

11 lived in Okinawa, Formosa and Taiwan and Germany. Then we 

12 finally ended up in Alaska, and I went to high school there. 

13 Q. Where did you go to undergraduate school? 

14 A. The University of Utah. 

15- Q- What—did-you-study9-

16 A. English. 

17 Q. Okay, and then why did you decide to go to law school9 

18 A Well, because at the time I thought that it would be 

19 something that I would be interested m , and it would give 

20 you the ability to help people. A major part of the military 

21 mission at that time was helping people overseas, and my dad 

22 did that, and it was the way I was raised I figured if I can 

23 go to law school, I can help people. 

2 4 Q Okay You went to law school where9 

25 £ Santa Clara, wr_ch is outs.ae of San Jose, _n trie 
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1 south bay area of California. 

2 Q. Did you decide to return to Utah to practice law? 

3 A. Yes. 

4 Q Tell us about your first job9 

5 A. I began with Moffat, Welling and Paulsen. It's no 

6 longer in existence. It was a small firm, and I did insurance 

7 defense. That was — excuse me. 

8 Q. Okay. When you say — has — how many years have you 

9 been practicing law? 

10 A. Thirty-one. 

11 Q. In that time, how much of that has been spent doing 

12 insurance defense law, where someone is being sued by someone 

13 else, or they're claiming that they've been harmed by someone 

14 else, and an insurance company is paying the bills for your 

i5- - work— for—the—defence? 

16 A. Ninety-five percent or better has been for insurance 

17 defense. 

18 Q. What kinds of cases have you defended9 

19 A. Most -- I started with auto cases, and then moved into 

20 handling products liability cases, and civil rights cases, and 

21 I handled them in State Court and in Federal Court. 

22 Q. Okay. 

23 A. Then eventually -- well, and I had my first medical 

24 malpractice case in the late ^70's. It was representing a 

25 doctor ai the Universxiy of Utah who had beer sued m the aearh 
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16 
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18 
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of a young boy, and the boy had lupus erythematosis, which is 

an autoimmune disease, and at that time there was no good way 

of providing care, and the boy died. That was my first medical 

malpractice case. 

Q. Did you find that defending medical malpractice cases 

was different from doing normal kinds of insurance defense 

work? 

A. Yes. In fact — 

Q. Tell the ladies and — 

A. -- excuse me. 

Q. — go ahead and tell the ladies and gentlemen, the 

jury, the differences. 

A, It's much harder. Insurance defense lawyers and 

plaintiffs' lawyers will tell you that medical malpractice 

-cases" are~~t"hê  ha~rdes1:~"ones~~1:o~dcr; because"~you~ haven't cr~l earn-

the medicine, you already have to know the law, and you have 

to have rapport with experts. 

You need to be able to read medical articles and 

understand them, and you put in a lot of hours and a lot of 

travel, because on the plaintiff's side, almost all of our 

experts are out of state. On the defense side, what you do is 

you look for the best expert. It may be somebody m Manhattan, 

it may be somebody at Stanford. So you're traveling, and you 

have long days. 

If -- m ' s like everything else. Preparation _s 
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1 almost everything. If you don't prepare, you're not going to 

2 do a good job. 

3 Q. Did there come a time — I think you said that you 

4 started -- you took your first medical malpractice case in --

5 A. In the late 19 — in the late x70's. 

6 Q. Did you begin taking more and more medical malpractice 

7 cases as your career went on? 

8 A. I moved from Moffat, Welling to Richards, Brandt, 

9 Miller and Nelson m roughly 1980 or '81. At that time 

10 Richards Brandt was doing defense work for AETNA; and AETNA, 

11 around that time, still had a large share of doctors that it 

12 insured m Utah. So I started doing some of the AETNA defense 

13 work. At that time Art Glenn was one of the adjusters. 

14 Q. Tell us who Art Glenn is. 

15 A. He's now the vice-president of claims for UMIA. 

16 Q. Okay. 

17 A. But he was an adjuster for AETNA -- one of their 

18 senior adjusters m the early N80's -- and he gave me products 

19 liability cases, really horrible cases to try, and I prevailed. 

20 Eventually it worked into doing medical malpractice cases for 

21 Art Glenn; and Doug Smith was at AETNA. 

22 Q. Who's Doug Smith? 

23 A. He's now -- he's now a senior claims representative 

24 for UMIA, So my relationship goes back that far with rhem. 

25 J Someth-ng unfortunate happened At P.crarcs, Brandt, one of 
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me 

he 

one of the senior 

dical malpractice 

was 43 years 

caseload of medica 

and 

was 
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at 
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doing 

as 

So those 

started doir 

old, 

1 malp 

cases, 

g more 

. Pichards, Brandt. 

In terms 

for medical 

being cases the 

of the 

malpra 

it -- I 

partners 

^ork, and 

he was ki. 
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was out jogging, and he did 

he was run over one night. 

Lied, and he had a huge 

ractice cases. 

a lot of 

and more 

medical 

those came in my direction, 

medical malpractice while I 

-- of the work that you're 

etice cases, would you describe them 

think you said they were more time 

i n t e n s i v e ? 

A. Yes. 

Q. Does the amount of time that you must spend in a 

medical malpractice case, because of the complexities of the 

medicine in addition to the law, does it increase as the cases 

are more significant, or the injuries more significant9 

A. Right. You can start off with something as simple as 

somebody leaving a sponge in the belly, and you get that case 

settled, because there's no way you can defend that case, or 

somebody as simple as somebody being burned by a bovi unit in 

surgery You get those, you get them settled. 

The ores at the high -- or the ones with the most 

exposure, the most complexity are -- include birth injuries; 

and then you're aealmg vv_th fetal heart trac_ng, ana you're 

loo^_ng -- you're gox^g rr_r>ute by minute, Sc).rg/ "Okay, wrat 
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1 should have been done at this time9" So as the exposure goes 

2 up, the complexity generally goes up. 

3 There's some -- I'm trying to think of some others 

4 right now. Anesthesia cases, where you can end up with 

5 horrible brain damage. 

6 Q. Okay. So in terms of the complexity of the case, are 

7 they sometimes more time intensive because they're complex 

8 medically9 

9 A. That, and usually frequently, like within a birth 

10 injury case, you have more records. You've got a fetal heart 

11 tracing that's been running for hours, you have nurse's notes, 

12 you have doctor's notes, and then you've got all the followup 

13 records. Frequently, if you have an injured child at birth, 

14 they transfer them to Primary Children's Medical Center. So 

15 you have all of those records to deal with, too. 

16 Q. Well, and all — 

17 A. And --

18 Q. -- well, I want to break down a medical malpractice 

19 case, just because in this case we're dealing with billing, as 

2 0 you know, right? 

21 A. Right 

22 Q And so whether you have been billing for the time you 

23 spent on these cases is going to be important. 

2 4 A Right 

25 Q So we're go_ng r.o go :nio how yoa break down a meaical 
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malpractice case in a second, but my question is, when -- not 

only when the medicine is more compley, but when the stakes are 

higher -

Cdie for 

A 

Q 

A 

Q 

amount o 

A 

- like, for instance, a brain injured child will need 

the rest of their life --

Right 

-- and they're pinning it on a doctor --

Right 

— saying, "You're liable," did that also increase the 

f time'5 

Yes, because — 

Q Describe that for us 

A. — it increases the amount of time and effort m a 

case, number one, because those are generally the cases with 

the highest exposure. In Utah, the Legislature put a cap on 

loss of quality of life, pain and suffering across the board, 

and at this time it's right — it's between 440,000 ad 500,000 

So those are not huge cases, if you're just looking at that 

amount of money 

These birth injury cases, you add a life care plans, 

which tells how much nursing care, medication, resadency caie 

they're going to need for the rest fo their life, and those are 

in the millions Then you add on the economic loss, because 

the child will ne>7er be able to work So you get up to 5 or 

$6,000,000 in a severely brain injured child 

Q i7ell, you say exposure, e/pcsare 10 vnom9 
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1 I A. Well, it's to UMIA, to the amount of their policy 

2 limit, and to the doctor, if UMIA doesn't settle it within 

3 their policy limit, 

4 Q Okay, I want to talk about -- talk about your work for 

5 doctois in just a minute; but just so we can track what you 

6 were doing with your career over the past 31 years, did there 

7 I come a point in time where -- you've talked about Richards, 

Brandt, Miller and Nelson, and you're doing more medical 

malpractice cases. Did there come a point in time where you 

10 were doing mostly medical malpractice cases as your specialty9 

11 A. Not at Richards, Brandt, 

12 J Q. Okay. 

13 I A. At Williams and Hunt, 

14 Q, So when you went to Williams and Hunt, that's when you 

15 developed your specialty m medical malpractice cases; meaning 

16 that's primarily what you did9 

17 A. Over time, yes. 

18 Q But you were there with Williams and Hunt, essentially 

19 within a few months of when they weie founded9 

20 A. I was one of the founding partners 

21 Q Okay 

22 A I left Richards, Brandt I was invited to join 

23 Williams and Hunt, and before anybody had moved into the space, 

24 I /as practicing out of my v83 Oe^y van I had rry files in 

25 i^ere, Gra then once the office space Wcs fj.r_sned at Wiilidirs 
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I moved in with everybody else. I was one of 

partners. 

Well, did -- when 

you have the cases 

lents, the adjusters 

from Richards, Brandt 

Yes . 

you say you were working 

that you had had before 

who referred you cases, 

Miller and Nelson to Wi 

So you brought that book of business with 

Yes. 

Okay, and you met 

Yes. 

with the defendants? 

out 
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the 

of your 

, meaning 

when you 

lliams and 

you9 

Q. And they chose you to be one of their partners? 

A. Yes. 

Q. Not just an associate, a partner? 

A. Right. 

Q. And so you were a shareholder, and you shared profits 

with them; is that right? 

A. Right. 

Q. Is that the kind of organization you had9 

A. Yes. 

Q. What was it called9 

A. Well, it was Williams and Hum:, and it was, I think, 

incorporated, and we had stockholders, and we d_v_oed up the 

profits 
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1 Q. All right. 

2 A. We took draws and then divided up the profits. 

3 Q. How were you paid for your time9 I know that you 

4 billed clients. We'll talk about that; but how were you paid 

5 as a shareholder? 

6 A. When we initially formed, we met at Eruce Jensen's 

7 house, and we figured out what did every person need to pay 

8 their bills. So that became the draw for each person. Then 

9 once we made -- once we had profit, then we started splitting 

10 that up. Initially equally; then over time, it changed. 

11 Q. Okay. Describe what it's like to be — how long were 

12 you with this firm? 

13 A. Fourteen years. 

14 Q. Describe for the jury what it's like to be in a 

15 partnership with other lawyers. 

16 A. Well, it's like a family. You spend more time with 

17 the lawyers than you do at home. Frequently it takes a lot of 

18 — you argue at times over things. It's ]ust like in a family. 

19 You have differences of opinions. Hopefully everybody has the 

20 law firm's best interest at heart; and that's pretty much the 

21 way it was. 

22 Q. You heard Mr. Eckersley talk about some items m his 

23 opening statement where there would be times when you would 

24 have disagreements with the decisions your partners were 

25 mal'irg" 
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A. Just like I would with my wife. 

Q. Were you able to resolve those differences for the 

most part 9 

A. Yes For the first ten years, yes, we could do that. 

Then after that, it became more and more difficult. 

Q. So I want to talk to you about working for the doctors 

who are, you said, eyposed potentially in these kinds of cases. 

Were there differences of opinions between you and other 

lawyers even in your own firm, or lawyers like Shaun McGary 

from time to time, about how much time or effort it required 

for you to represent these doctors? 

A. Well, there was between me and Elliot. I don't 

remember anybody else. That was only towards the end of 

March 2005. See, Elliot — I was raised in the military. I 

tend to be a little bit obsessive compulsive, you know, "You're 

going to get all of this done. You're going to get it done on 

time, and you're going to get it done right" --

MR. ECKERSLEY: E>cuse me, your Honor. 

THE WITNESS: -- and Elliot — 

sustai 

Q. 

ne 

MR. 

THE 

d. 

MR. 

THE 

Bi' 

ORCHARD: I cou 

COURT: Excuse 

ORCHARD: Yes. 

COURT Restate 

4F. ORCHAPD Te 

Id 

rne, 

ask a question. 
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your 

11 us 

quest 

about 

me. The 

ion. 
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how 
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you approached a case 

A That's the way I did it, is I assumed very little, 

because the first three letters of assume aie ass, and that's 

whdt you turn out If you start assuming that the plaintiff 

was really injured, without following up to find out, you can 

be completely embarrassed when somebody else finds out thdt he 

wdS injured or you settled the Cdse and paid too much money 

because he wasn't injured 

It's the same thing with medical records You think, 

oh, well, this is probably in that record, and I can just 

assume that's there You can't do that So I would — I was 

extremely careful to go through, make very few assumptions, and 

go through and just check everything out 

Q. Mr. Ferguson, did you ever in your career have a 

doctor — let me just ask you, were you successful as a medical 

malpractice defense lawyer'' 

A Yes, very successful 

Q Did you ever have a doctor who' d been accused of doing 

something wrong, of causing a horrible injury, ever tell you, 

"I think you're spending too much time on my case7 

A Never It's almost always the contrary They would 

be calling late in the day to want to know on a case -- when 

they )new something was happening, they'a be calling They'd 

Cell late in the aay They had — most of them had my cell 

phone rumber They coulo call me az home ""hey could call me 
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1 on the road. 

2 Never — in fact, not only has no doctor ever told me 

3 I was doing too much work on their file; more than once they 

4 would tell me, NNI can't do what you do. Now that I see what 

5 you do, I can't do it." 

6 Q. Did they — did doctors who were in these situations 

7 where they've accused of hurting somebody, whether it's a child 

8 or a paraplegic case or whatever, did they need sometimes your 

9 extra time and attention? 

10 A. Frequently, frequently. 

11 Q. Did you give that to them? 

12 A. Oh, yes. 

13 Q. Now, an insurance company i s paying the b i l l s for you 

14 t o r e p r e s e n t them; i s t h a t r i g h t ? 

1 5 A. Yes . 

16 Q. Did -- in your entire 31 years of practice, has an 

17 insurance company — first let me ask you, do they audit your 

18 bills, meaning look at your bills? 

19 A. Yes. In fact, over time, from the time I first 

20 started practicing m '76, nobody was regularly auditing 

21 bills, that I knew of. Then as time went on, Firemen's Fund 

22 started auditing bills because rney were finding that lawyers 

23 in Southern California were over-billing them by huge amount, 

24 From Firemen's Fund it grew and grew and grew until just about 

2 5 e\erybody, ^ncluo_ng AETNA, USF&G, anybooy I was ao.ng work 
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1 for, they would audit the bills. You just knew that that was 

2 going to happen. 

3 Q Okay So how many -- how often would they audit your 

4 bills'3 

5 A Well, the other insurance companies would audit them 

6 eveiy time they got them They would look dt them, see if 

7 they thought anything was inappropriate 1 don't }-now how 

8 frequently they would take them to some kind of software or 

9 something like that, but that was the practice; every bill was 

10 scrutinized 

11 Q In your entire career, did you ever have an insurance 

12 company tell you that you're over-billing them7 

13 A Never. 

14 Q Did you — 

15 A And I still haven't through today. 

16 Q. Meaning even UMIA hasn't said it? 

17 A Never, yes 

18 Q Have they ever said, "You're just spending too much 

19 time defending these doctors"9 

20 A No In fact, the UMIA adjusters encourage us to spend 

21 the time to do it right So no, they're never -- they've never 

22 even once suggested that I was spending too much time defending 

23 their aoctors 

24 Q Well, I want you to take the jury through or±efly --

25 ana they're hesra some of tris, out agai^, lei's rr̂ re sure _t's 



1 

2 

3 

4 

5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-68-

m evidence, as opposed to opening statement. I want you to 

take them through what it means to defend a medical malpractice 

case. Let's just take them through the steps. 

A. Okay. 

Q. And then what I'm going to do is I'm going to ask 

you as we go through this, which one -- which of these steps 

require you to be sitting at your desk in your office logged 

onto your computer, okay? So let's just start with the first 

things you normally do m a medical malpractice defense case. 

A. By Utah law, the plaintiff, the one representing the 

i 

patient, sends out a notice of intent to commence action. It 

can be a letter, it can be a formal pleading, but it's usually 

a letter. That goes to the doctor. He forwards it to the 

adjuster. The adjuster forwards it to me. 

*• " I review that and determine what medical records we 

need, who we need as experts, and who we need to do -- and what 

medical research needs to be done. I can do that at my kitchen 

sink. 

Q. Okay, so let me stop you. At the time about this — 

about the time of this case, 2003, 2004, 2005, who were you 

doing work for primarily9 Which company9 

A. UMI£, because they have --

Q. Why have --

A. -- pardon9 

Q. Go anead. 
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1 A. UMIA. There may have been some leftover insurance 

2 for other companies, but I sure -- the only one that I may 

3 have had, that I can recall at this time, is another insurance 

4 company represented mainly by Jody Burnett, Utah Government 

5 Local Trust, or something like that. They defended counties, 

6 cities, things like that, for slip and fall, civil rights 

7 violations. I may have been doing that; but the majority of my 

8 work was with UMIA, defending doctors. 

9 Q. Percentage. Give us a percentage of how much of your 

10 work as of 2005 was UMIA. 

11 A. Oh, 2005, 100 percent. 

12 Q. Okay, and when you say the adjusters were calling you 

13 and asking you to represent their insureds, the doctors, who 

14 were the adjusters? 

15 A. Doug Smith, Tom Green, Bill Rouse, Jerry Emery. I'm 

16 going to forget somebody. I've got cases from every adjuster 

17 in the UMIA claims department. 

18 Q. It didn't say Art Glenn? 

19 A. Well, Art didn't usually assign cases. They would 

20 come from the staff. 

21 Q Okay. All right. Did you have these -- did you have 

22 these same adjusters calling you to represent their insureds 

23 over and over and over again year after year9 

24 A. Yes. 

2 5 Q. Without complamr9 
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1 A. Exactly, yes. 

2 Q. And with you being successful? 

3 A. Yes. 

4 Q. Okay, A plaintiff sues a doctor. The doctor tenders 

5 the defense to the insurance company. The insurance company 

6 calls you, says, "Will you defend?" 

7 A. Right. 

8 Q. What are the first tasks you need to do9 

9 A. After I get the notice of intent -- we've talked about 

10 that — then we prepare a notice of entry of appearance with 

11 this agency, and we start preparing — we meet with the doctor; 

12 and almost all of those meetings are out of the office, because 

13 they want us to travel to them. They don7t really want to 

14 drive downtown Salt Lake City to meet with their attorney. 

15 - - You have to understand that for the most part, they're 

16 as upset as I am right now, because somebody's accused them of 

17 doing something wrong, and causing all this harm. They are 

18 very -- they're very prideful people. If -- sometimes on 

19 certain occasions they'll say, "It's my mistake. Let's get 

20 this settled. Let's move on/" but most of the time they start 

21 out and they just say, "I didn't do anything wrong. I don't 

22 want any money paid on this case." 

23 The doctors have the right to authorize settlement. 

24 If the doctor said, "This case isn't going to settle," UHIA 

25 coula rot settle it. So I had to take e\?ery case from the 
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1 beginning, expecting that that case was going to go to trial. 

2 Q. And you talked about exposure early, and we were just 

3 talking about money. What are the other kinds of consequences 

4 that can come from a lawsuit being successful; if you were 

5 unsuccessful in defending the doctor, to the doctor? 

6 A Then if it's m a jury trial like this, it's public. 

7 So now the doctor — let's say, even if he's in Salt Lake City, 

8 he's got to worry about it showing up in the local newspaper, 

9 on the media, that this doctor's been sued. The jury's awarded 

10 a million dollars and these are the facts. That's the first 

11 problem, is the publicity. 

12 The second problem is whatever money is paid, if it 

13 doesn't go to trial, if it's settled, whatever — well, let me 

14 back up. Whatever money's paid by UMIA on that case come — is 

15 added to the doctor's premium in the coming year; It's not — 

16 it's not an easy science. 

17 The underwriters come in, and they figure out, okay, 

18 we paid a million dollars for this doctor. So how much are 

19 we going to raise his premium9 A lot of these OB' s have got 

20 premiums approaching six figures to start with. Now you have 

21 UMIA adding on money to recover what they've paid out on this 

22 loss, yeah, that's financially hurtful for that doctor. 

23 I'\e had -- I had one orthopedist call me because of 

2 4 the increases made by UMIA on his premiums on tne settlement, 

2 5 he was taking home no money £il the money uas going to pay 
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1 UMIA because of the settlement. So they've got to worry about 

2 pub — adverse publicity. They've got to worry about increased 

3 overhead m the form of the premium. 

4 Then if any money is paid on the case -- I mean, 

5 there's certain exceptions, but very few. If any money is paid 

6 by UMIA on the case, then at's reported to the National Data 

7 Bank. Right now the National Data Bank is not open to the 

8 public. I mean, there are a lot of people that can access 

9 it; insurance companies, hospitals, governmental agencies, 

10 that will say, "Okay, Dr. X was sued for this, and UMIA paid 

11 $100,000 or $1,000,000 to settle the case." So it's there 

12 essentially forever. 

13 Then that's bad enough, that every several years 

14 doctors who are practicing in hospitals, they have to reapply 

15 for privileges or credentials-. One of the forms-they have to 

16 fill out is sit down, okay, we settle X case 400,000, and when 

17 and what it's about. It hurts them. It hurts their pride, 

18 and understandably so. They have to fill out that form every 

19 couple of years to disclose that. Some -- and I've had them 

20 call me back and say, NNYou know, if I'd have known I'd have to 

21 do that, 1 never would have agreed to the settlement." 

22 Q. Are these some of the things that you discuss with 

23 tnem, the implications of what's going to happen when you meet 

24 with them9 

25 A. ^es. 
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own reputations 

Mr. Ferguson, did — 

you were readmg a 

records or you're doing 

to any 

f that 

k with 

of your eyperts to 

necessarily mean 

yo ur computer 

Q. How about - - did you have a l ap top computer t h a t you 

used9 

A. Yes. 

Q. Tell the ladies and gentlemen of the jury what your 

practice was m terms of working not only m the office, but 

outside the office. 

A. Williams and Hunt provided laptops to lawyers who 

wanted to use them. I did. You use them because you're 

traveling so much You use them on airpoit. You can hook 

up the wi-fi, you can connect to your email, you can do 

research, you can create documents, you can do all of those 

things I had one, and that's what I used it for. At the 

t-me, I coula transfer documents from the PC to ~ne laptop to 

QO the worK, 
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-- where 

waiting for 

'm waiting to catch plane. I'd go 

ke that, where I had to 

, reading a deposition, 

t want a phone 

concentration 

best place to 

interrupt 

my focus 

get that 

lliams and Hunt raise an 

concentrate 

or reading 

ing me. I 

I wanted a 

is out of the 

y objection 

to you working at home, working with your laptop, working in 

airports, working with meetings with doctors, working in a 

courtroom? 

AT Absolutely notT 

Q. In a deposition? 

A. No. 

Q. That was encouraged, though, wasn't it? 

A. Right. 

Q. Did having your computer logged on or logged off have 

anything to do with the actual amount of time that you were 

putting into a case defending a doctor or a nurse or hospital9 

A. Absolutely not. 

Q. And vas there any requirement from Williams and Hunt 

t f c t v\ •iren a lawyer walked -n:o an efface, they haa to log on 
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their computer — 

A. Absolutely not. 

Q. — and when they left, they had to turn it off? 

A. Absolutely not. 

Q. Was there any requirement of Williams and Hunt, and 

did any of the other lawyers do this, that they would only bill 

for time that they were working for doctors, when their 

computers were turned on? 

MR. ECKERSLEY: Objection, your Honor, foundation. 

THE COURT: Sustained. 

Q. BY MR. ORCHARD: Okay, are — you've had a chance to 

review some of the bills of the other people m this case? 

A. Right. 

Q. Are you familiar with that? 

A. Yes: 

Q. Were you familiar with their billing practices? 

A. Yes. 

Q. Were you familiar with how they -- did other members 

of your firm take work home? 

A Not that I know of. I know that Elliot never -- never 

aid. I shouldn't say never. There's always an exception; but 

as a rule, he would walk out of the office, no briefcase, and 

just go home. 

Q Pre you aware of any formal policy, either in writing 

or orally, tnat siateo that you couia only bill t_me wnen you 



1 

2 

3 

4 

5 

6 

7 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-76-

had your computer on9 

A. No. 

Q. I mean, could a lawyer walk into your office dnd 

turn their computer on, and go to a meeting, run an errand 

for their wife, take their kids to Lagoon, come back and turn 

the computer off7 

A. Yes. 

MR. ECKERSLEY: Objection, leading, your Honor. 

THE COURT: Excuse me, the objection is sustained. The 

answer is stricken, and the jury is admonished to disregard the 

answer. Next question. 

MR. ORCHARD: Sure. 

Q. BY MR. ORCHARD: Would the computer being on or off 

have anything to do with what the lawyer was actually doing for 

the client? 

A. No. I would walk around the office after 5, and there 

would be all these offices -- at that time there were seven or 

eight lawyers, and very seldom would there be a lawyer working 

at their PC, but many of them were still on. Bruce Jensen 

would leave his on George Hunt would leave his on Elliot 

would leave his on So they weren't in their office, they 

weren't working. It's after 5 and their computers are on. 

Q. Did you know whether they were billing for that time 

when rhey weren't at their computers, or not9 

P I oon't know what they were oo_ng If rhey were 
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1 working on cases, if they were working on files, yes, they'd 

2 be billing 

3 Q But did that have anything to do with the computer9 

4 A Pardon me7 

5 Q Did that have anything to do with the computer9 

6 A No, nothing 

7 Q When did you fust learn that they'd put the spywaie 

8 on your computer that told -- that said when it was on or when 

9 it was off9 

10 A At George Hunt's deposition 

11 Q Did you learn that this program did anything other 

12 than simply note when a computer was turned on or turned off9 

13 A That's all that — that's all I could interpret it to 

14 mean. When the PC was turned on and when the PC was turned 

15 off 

16 Q And do you know whether there were other sophisticated 

17 software piograms that can track what documents you're working 

18 on, how much time you're spending on them, the actual words you 

19 put in, the keystrokes, things like that9 

20 P I think the NSA has those 

21 Q All light, but do you know if they'ie available or 

22 not9 

2 3 A Wel l , I s u s p e c t t h e y e r e I ' v e n e \ e r - - I ' ^ e n e v e r 

24 gone l o o } _ n g f o r them but i f y o u ' r e \ a n t i n g t o r i n d out what 

2 5 I s o m e b o o y ' s ao_ng d t t h e _ r PC, tYcxz's what > o u ' d oo 
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Q. Okay. Well, you were an insurance defense lawyer, and 

did you from time to time find it necessary to determine if the 

people who were suing your doctors were being honest9 

A. Yes 

Q. How did you go about uncovering the truth as to 

whether or not someone who had sued your doctor was being 

honest9 

A. You'd get every document you could, starting with 

medical records. Then you'd get W-2's. If they filed social 

security applications, you'd get those. You'd get everything 

that they filled out within, you know, some time period before 

whenever this happened, and up until the present time. 

So you'd gather all those documents, and you'd review 

them. If you had an issue about whether or not they were 

really injured, you'd go out and hire somebody to do video 

surveillance on them. 

Q Would you hire investigators to talk to people that 

they knew, or do a background search to find out if they were 

people who told the truth9 

MR ECKERSLEY Objection, relevance, your Honor. 

THE COURT Do you wish to respond to the objection9 

MR. ORCHARD No, but I --

THE COURT Trie objection is sustained 

Q Btf MR ORCHARD here there other methoas that you 

commonly used to -- j.n your pract_ce, tnat you also mow thar 
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1 your law firm members used if they suspected that someone 

2 wasn't telling the truth in their law practice? 

3 A. Then in addition to everything I've said, sometimes 

4 they would use investigation firms. One they used -- I 

5 can't remember the name of it, but yes, they had private 

6 investigators that they would use to find out — talk to 

7 neighbors, find out what witnesses or where they are, talk to 

8 those, yes. 

9 Q. Your partners used these investigators from time to 

10 time? 

11 A. Yes. 

12 Q. Did they also use people who did video surveillance 

13 from time to time? 

14 A. Yes. 

15 Q. If they suspected someone wasn't being honest? 

16 A. Yes. 

17 Q. Would you and your partners from time to time rely 

18 on experts, like handwriting experts and others, to determine 

19 whether or not a plaintiff was being honest about a signature9 

20 A. Yes, or whether or not our client was telling us the 

21 truth. 

22 Q. Okay. 

23 A. We'a have to check that out, too. 

24 Q. Was that part of your 30b9 

25 I A. Yes. What UMIA wanted to avoid at almost all costs 
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was a surprise, especially a late — a surprise late in the 

case that was bad for us. They hated that. Adjusters hate 

that, insurance companies hate that; and yes, and so that's 

one of the things you've got to look at, is my -- what is a 

jury going to think of what my client says9 Is it credible; 

is it persuasive, has anything been altered or modified'' 

Q. Okay. Again, I want to go through the steps you take 

when you're defending a medical malpractice case. We've talked 

about the complaint, reading through the medical literature, 

meeting with the doctor? 

A. Many times. 

Q. Explain that. 

A. Many times, and you have — meet with them at the 

beginning of the case, find out what they have to say, what 

their input is, who they suggest for expert, what research 

they 

when 

for 

ever 

them 

might 

they 

a half 

ything 

again 

S 

testimony 

some 

it 

tnmg 

So t^ 

su ggest , what's current. 

have this administrative 

a 

el 

be 

ee, 

cut 

m 

ey 

Then 

hearing 

day or more, depending on the 

se. 

fore 

Then once the lawsuit's 

their deposition 

depositions, you'll see them 

in stone Once a ooctor say 

that 

reea 

aeposition, _t's 

to know wnat the 

almost 

p-tfall 

you meet them again 

, and that goes on 

preparation 

filed, you me 

in this case 

s -- your cli 

_mpossible to 

s are There 

and 

et with 

, it's 

ent says 

change 

are 



-81 -

pages and pages of lists that you need to go through wi th the 

doctor to 1 e 1: them know, u0kay, this is stuff you need to 

a"void . T3 ii s i s s11 if f you need to avoid . " 

Q. Are you talking about preparing your doctors for 

deposit :i oi is? 

A Yes. 

Q. How important was that to you in your job? 

13 

1 -I 

1 5 

1 6 

] 1 

18 

20 

2 3 

22 

23 

2 4 

A. I t ' s ex11 eme1y i m p o r t a n t , b e c a u s e t h a t ' s t h e b e s t 

chance a p l a i n t i f f had of darnagii ig yc • u r • : a s • = E r e q u e i I 1 1 y 

p l a i n t i f f s ' l a w y e r s would t r y t o i n t i m i d a t e t h e d o c t o r . So 

j ' iti i ieed t o .3 e t 11 Iem ki iow, 0kay, t h e s e a r e 11 Ie t e c h n i q\ :ies 

these lawyers use for intimidation." 

Frequent ] y these depositions -- not frequently, but 

the""rules' at the' 'time"*woul'd~"al'low deposition"" tor go on- for six 

hours. So you've got your doctor, and it's not Guantanamo, but 

i t can be pretty bad. I le's in there, and they' i a diking the 

same questions up to seven times, trying to catch him, trip him 

i i p, a i I d 11 i e i n :i s r e p r e s e n 1: v /1 i a 1:' s :i i I t} i e n:i, e d i c a J r e c o r d s , t h e y 

misrepresent what's in the medical literature. 

S o y o "u ' v e g o 1: 1: : J e 1: i i i in know where you think t h a t 

might occur, how he needs best to prepare for it; and they're 

-- and they're in a sensitive, emotional state. 

Q. Did -- how important did you feel like preparation of 

the doctor was for a deposition? How important was this in the 
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grand scheme of what you did on a medical malpractice case9 

A. Well, if you did not do it, one of the risks you 

ran was having your doctor admit that some kind of medical 

literature was controlling, and he hadn't abided by it. He was 

negligent. So you have to pay money on it, or if you haven't 

spent the time with him, you get him admitting that he fell 

below the standard of care. He was negligent. Insurance 

company hates that. Your doctor hates that. 

Q. Okay. 

A. So those are the kinds of problems you have to worry 

about. 

Q. Well, Mr. Eckersley talked about an April 8th, 2000 

billing; ana apparently some difference in whatever the 

documents say they say, but some difference between you and 

Mr McGary in terms of how much time you spent preparing the 

doctor for deposition, or preparing for deposition; do you 

recall that' 

A. Yes. 

Q. What case was thaf 

A. That was the Robb case. 

Q. What did the Robb case deal with"? 

A. Lynn Robb -- well, I represented Emergency Meaicme 

Physician, and this all happened at Valley V_ew Hospital in 

Ceaar C_ty, ana Lynn Pobb «as a construction worker m his 
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18 
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forties. He rolled his pick-up truck, he did not have his 

seatbelt on; and he came up against a ceiling, and had his 

neck really hurt him. 

So he was taken to Va 11 ey View Hospita 1, and this a.,.s 

J :i ] : e : :i i S a t I i r :I a y c i S i 11 :i d a \, " e v e i :i :i n g ; a i I d :n i y c J i e i :i t e v a ] I ;i a 1: e s 

1 11m, and he does -- my c1ient does everything appropriate1y. 

They don't take off the backboard or the neck brace until 

they've done a flat -- a p3 ain fi1m, an X-ray to see how his 

neck looks. 

"I" 1 i e n 11 i e y I: a k e 1:1 i c s e :> f f , a i i d 1:1 I e i i 11 i e y i i i y 

c] i ent orders a CT scan. He does what evaluations he can 

d o p h y s :i c a J 1 y , ;;; - c • I :i 1 ;;: :i I c 1 i, p c • k i i i g a n d p r o d d i n g a n d I: 1 r . R o g e r s 

is not complaining of any paralysis or anything 1ike that. My 

doctor ~- because Mr. Robb's inebriated, my doctor takes his --

it is—required that--he have Mr--.- Robb- admitted to the hospital 

untiJ he sobers up so that they can make sure that they're not 

missing some areas of pain . 

So my doctor calls the doctor t o a dm i t Mr. R o bb . 

1 1 e ' s a• in i:i 1:ted . ''"11• •- ' 'T l;' -1 I i < ' I" 1 h ^ - • e r v i « • a 1 < - ; p i rir-> i •; d « - r i ^ , 

and Mr. Robb sobers up before he's discharged, He's evaluated 

by the doctor who admits him. The CT scan is read by a 

radiologist, who says it's negative. Nothing wrong with that 

CT scan. 

Well, Mr. Robb goes home -- I'm compressing -- and 

then roughly four or five days later, 911 is called early in 
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1 the morning, and it's Mr. Robb's mom, said he fell out of bed 

2 and can't get up. Yeah, he was — he had paralysis. It was --

3 he was going --

4 MR. ECKERSLEY: Your Honor, I'd ask that the Court 

5 restrain the narrative. The question was, what did he do to 

6 prepare the document. 

7 THE COURT: Do you wish to respond to the objection? 

8 MR. ORCHARD: I can — I think it was an appropriate 

9 response, and he was filling in and trying to fill time -- for 

10 trying to save time for the jury, but I can ask -- I can break 

11 up and ask questions. 

12 THE COURT: Well, here's the problem. First of all 

13 I am going to sustain the objection; but it is inevitable if 

14 you ask narrative questions and the witness gives a narrative 

15 response,-then i-t-'-s- just- inevitable-that some portion of the 

16 response is going to be improper for a large number of reasons. 

17 MR. ORCHARD: Sure, and --

18 THE COURT: That's why --

19 MR. ORCHARD: Okay. 

20 THE COURT: -- I would prefer that you conduct the 

21 examination on a question by question basis as opposed to a 

22 narrative basis. 

23 MR. ORCHARD: You bet. Okay, I'll do that. 

24 THE COURT: The reason for that is that it's going to 

25 put me in a better position to rule on objections to questions, 
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and if will reduce the occasion for testimony to come in thai-

re a 11 y i s n o t r e 1 e v a n t o r o b j e c t i o n a b 1 e o n o t h e r g r o u n d s . 

J 1 I 0 R C H A R D : S u r e, a i :i d y c > u :i I I c ) i i < ,»i: , I , in j i .; ; i 1 - y i i :j 

1:o wa. 1 k t hat f ine 1 ine of rJot asking leading quest ions , which 

I :: a i i 1: :I c :> i I d :i r : c t a n d a s k i i i m o j: e i i e n d e d q i :i e s t :i <: i i s s :J I 

cannot be leading. So it ' s that f 11 Ie 1 i i ie .. 1' 11 11 y to do a 

better job of that. 

THE COURT: All right. You may go forward. 

MP ORCHARD: Thank you. 

Q. 13 " \: 1! ORCHARD: I: 1 E erg us< >i i , 

a case where somebody was a paraplegic? 

P. , i »t-M ausc' M M I w i 11 nil i m, 11 i-1 i 11 j 11 i / p t , 

Q. So you have -- and so the damages with a paraplegic 

case are what? 

••- - A-; -— Thexe-'-are millions/ potent!ally millions-/ because- they 

need a life care plan, they've got an economic loss. My memory 

:i s he was in his mid to 1 ate forties; so it was a 1 ot of inoi iey . 

Q. But they were blaming your doctor for essentially not 

r ecogi I :i z i :i i g 11 i a t 1 i e 1 \ <E d a w 1: i a t, I: i i r s t f r a c t ur e , sp i i i a ] cc: r ci 

problem? 

,/ '. The plaintiff's attorney's a very good lawyer; and 

he sued my doctor, he sued the radiologist, and. he sued, I 

believe, one other doctor, and they were ail insured - I mean, 

the main players were insured by UMIA. 

Q. Okay. So did you take the Robb case seriously 'when 
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you prepared that doctor for his deposition? 

A. Definitely. 

Q. Was there the chance that the doctor would have a 

verdict against him that would be more than the insurance 

coverage that was provided by UMIA? 

A. Yes. 

Q. They've talked about another case where you've did 

some work, and let me ask you specific questions. The case — 

I want to remind you, the West case --

A. Right. 

Q. — do you r e c a l l t h a t case? 

A. Well, t h a t — 

Q. The answer is do you recall the case? 

A. Yes, I do. 

— Q.-- Okay.- Was that a case-that-had serious implications--

for the doctor that you were representing? 

A. It was a birth injury claim. It's actually -- it was 

filed as a birth injury, and it was actually hypoglycemia which 

results in cerebral palsy to babies. 

Q. So --

A. So it looks just like a cerebral palsy case. 

Q. -- is a birth injury case -- I mean, from the person 

who has a sponge left in their body, and the sponge is removed, 

to the spectrum of the worst Kind of damages, meaning that the 

biggest life care plan, the most amount of money that's going 
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to be necessary to take care of these people, where do birth 

i i i j u r :i e s f i t o n 1: h :i s s p e c 1: r u rn ? 

? They're right up at the top. 

Q. Meaning? 

5 1 s Tl J a t s where the most money is likely to be paid, in 

6 birth injury cases --

/ i D:ii d you spei id — 

8 I A , - or 2 n this case was a hypoglycemia case which' 

looked just like a birth injury case. 

10 Q. Did you feel it was necessary in the West case to 

11 spend a significant amount of time preparing for depositions in 

] 2 that case? 

13 A Y< a i! i. 

j 1 " ? 

1 5 "":' A".' •' '• ' I' too k"' t h e"" lead*" o n" - -' r , r e p r e s e n t e d a n -' 0 B G Y N •' o n t h e -•*• •-* • -

] 6 W e s t c a s e . I 1: o < :> k a 1 € ; a d o i i 1:1 i e p »laintiff OBGYN perinatologist, 

17 and his name is Barry Schiffer. Dr. Schiffer has been deposed 

18 hundreds of times. So you've got all these depositions that 

1 9 you'11 look at. 

2 0 As a r e s u l t of t h e d e p o s i t i o n 1 took Dr. S c h i f f e r , and 

2 1 1 i e 1 o s t 1 i i s me rn b e r s 1 I i j: i i i A C 0 P, w 1 I :i c 1 I :i .:: 1 1 I e } : e y o i g a i I :i z a 1: i • : »i i 

22 they have to belong to, to be cer t i f ied. Not to prac t ice , but 

t o c e r t i f v a i i :i t • :> t e s t i f y e f f e c t i v e 1 y -

2 4 I Q. What was t h e - -

A. •-- as an e x p e r t . 



1 Q. What was the effect of that deposition, meaning m 

2 terms of his ability to testify against you in the trial7 

3 MR. ECKERSLEY: Objection, relevance. 

4 THE WITNESS: The case suffers. 

5 THE COURT: The objection is sustained. 

6 THE WITNESS: Oh, excuse me. 

7 THE COURT: The objection is sustained. The response 

8 is stricken. The jury's admonished to disregard the answer; 

9 and I would ask the witness that m the face of an objection, 

10 that's his signal to remain silent so I can properly rule on 

11 objections. 

12 THE WITNESS: I apologize, your Honor. 

13 THE COURT: All right. Next question, Counsel. 

14 MR. ORCHARD: You bet. 

15 Q. BY MR. ORCHARD: Was the result of- your viorkj and the 

16 time that you spent on behalf of that doctor successful for the 

17 doctor? 

18 A. Yes. 

19 Q. Okay. How often are experts stricken, or experts' 

20 certifications taken away by national organizations0 

21 MR. ECKERSLEY: Objection, relevance. 

22 THE WITNESS: Very infrequently. 

23 MR. ORCHARD: Hold on. 

24 THE WITNESS- Oh, excuse me I've blown the objection. 

25 THE COURT. Again --
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THE COI JRT :: !S! ex 1 q u e s t i oi i, i ] * :.; ,., , 

MR. ORCHARD: Your Honor, I didn't hear the grounds of 

the objection.. ,. 

- - THE -COURT-:-- Relevancy--

Q. BY MR. ORCHARD: Okay. Mr. Ferguson, you may know -

THE COURT: Ai id I tl d n k we've done a very good job, 

both sides, of framing the issues that the jury is going to 

have tc: cie :::i de a:i i :i -

MR. ORCHARD: I coul d move on. 

THE COURT: -- I'm struggling with how a successful 

result is really relevant to the hear t of the issue, the issue 

that the jury's going to be called upon to decide. 

MR. ORCHARD: I can ask a question and clear it up, if 

you' d like me to. 
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THE COURT: You may go forward. 

Q. BY MR. ORCHARD: Do you recall that the meeting you had 

with Mr. Williams when he complained about your bill was that 

he felt like you were spending too much time working on the 

case? 

A. Are we talking about Merce? 

Q. Yes, we're talking about the Merce case. 

A. And are we talking about the meeting prior to March 

16th? 

Q. We are. 

A. Yes. His objection was not that I was not doing the 

work. His objection was that he didn't think the work was 

necessary. 

Q. Okay, and so some lawyers may have differences of 

opinion as to how much time it requires to be successful for -

a particular defendant? 

MR. ECKERSLEY: Objection, foundation and relevance, 

your Honor. 

THE COURT: Do you wish to respond to the objection? 

MR. ORCHARD: Nope. 

THE COURT: The objection is sustained on both grounds. 

Q. BY MR. ORCHARD: Do you have a familiarity as to whether 

or not there is a difference m the amount of time you spend on 

cases as opposed to Mr. Williams9 

A. Yeah. 
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Q. Tell us about that. 

A. 'Well, I m in the office, I see what he does, I see how 

he handles cases. On occasion we would travel together to the 

same deposition --

01 ..y 

A . - t h a t h e w a s t a k i n g ; a n d h e did n o t p r e p a r e a s m u c h 

as I. ci:i d 

Q. Okay, and so at least you two may have had difference 

9 f opinion as to how much, time is necessary to get a result 

which, is a. successful result for your client? 

A. Yes. 

Q , Di i r :i l i g 11 I a, 1: i ne e t ,i i I g a i i. cl. \ J1 e • J 1 g o b a c ] :;,. t : :i t d :i d 

Mr . W i 11 i am s ever say to you, '"I t h i,„ n k you're o v e r - b i l l i n g , " 

m e a, n :i n g • I cl, : • i i. • t 1 1 i :i i I k, ;\,< :: i :;t :i : e d o ,:i n g 1:1 i e "« ̂  o r k." ? ..... 

A We '• re"" talking-• about "the meeting of- (• i n a u d i b 1 e•) • • Merce? 

Q. Yes. 

A. No, he never said I was over-billing. He just said, 

'" I doi i' 1: t h ,;i n k tha. t you need t o do thi s m.uch work . " 

0) :„.a ,y., a.nd again, did any of the doctors or any of the 

insurance agents that hired you ever tell you that they didn't 

11 111 i k y o u i i e e d e d t o d o 11 i e \ J C • r k c r -

MR. ECKERSLEY: Objection, your Honor, asked and 

answered. 

THE COURT: Do you want to respond? 

MR. ORCHARD: I think he did answer that question; so 
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1 I'll move on. 

2 THE COURT. Thank you. It was -- the question was 

3 previously asked and answered. 

4 Q. BY MR ORCHARD* So in addition to taking depositions, 

5 tell us a little bit about conducting discovery again I don't 

6 think we've heard that Conducting discovery is what9 

7 A That -- includes preparing written questions that are 

8 called "interrogatories," written requests for production for 

9 medical records and things like that, and then it includes 

10 request for admission, and depositions. 

11 Q. Who writes those? Who writes the interrogatories, 

12 request for admissions, request for production of documents9 

13 A The firm had form interrogatories that we could 

14 use/ but you had to craft the attorney — I did. I crafted 

15 frequently with paralegal help, and sometimes the paralegals 

16 did it exclusively, request for production of documents. 

17 Q Okay Who took depositions9 

18 A I did. 

19 Q Who consulted with experts9 

20 A. I did. 

21 Q. When you took depositions, consulted with eyperts, did 

22 that ever require the use of your computer9 

2 3 P No. 

24 Q Meaning the computer that you nad in the off±ce9 

25 A The office PC, r_grt 
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Q„ What other things wou1d you do for a typical medical 

i n.alpractice client? 

A. Assuming you could find supportive expert testimony, 

and you start taking the depositions, you depose the plaintiff, 

you depose whoever witnesses they -- whatever witnesses were 

there that you needed to depose, and then you'd depose the 

p ,3 a i n t i f f' s e x p e i f:, 11 i e :i r s 1: a i i d a r d c: a i: e e x pert,, 1: h e i r d a m a g e 

expert, and then my experts would be deposed. 

", Okay. 

A, Then once all of that/s done, you try and -- if 

there's reason to settle the case, then you try to settle it 

between the lawyers, and if you could not do it that way, then 

you'd do a mediation. 

" A'. S o for ' t'h e me di a 1Ton your ' d p r e pa r e"" a' iti e'd ± a t i on b r i e f 

c > i: p :> s :i t i o n p a p e r . F o r the most part, I did that. 

Q. Okay. Would you from time to time have Courts like 

his Honor in this case, where the Judge would impose deadlines, 

or the parties would stipulate to deadlines by which you woi il d 

have to complete certain work? 

\ ! Yes. 

Q. Would you be -- as of 2 005, describe for the jury the 

k :i i i d s D f c a s e s \ > o i w e r e b e :i r i g r e f e r r e d b y ( 1MIA 

A. They were high exposure cases. Cases where UMIA was 

concerned that they were going to have to pay a lot of money on 
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1 the case, or at least the risk was there. 

2 Q. Okay. Did you find that as you, over the 14 years --

3 actually you'd been working with Mr Glenn and Mr. Smith since 

4 A80, x819 

5 A. Right. 

6 Q Did you find that over the 25 years of working with 

7 these gentlemen, that they were continually sending you more 

8 and more important, difficult, high exposure cases9 

9 A. Yes. 

10 Q. Did that, as of 2005, require more of your time to 

11 defend these cases9 

12 A. Yes. 

13 Q. Were you busy7 

14 A, Yes. 

15 - Q. Were you as busy as you wanted to be? 

16 A. I was extremely busy during that period of time. 

17 THE COURT- Mr. Orchaid, since you've paused, this is a 

18 good time to take the evening recess 

19 MR. ORCHARD Yes, sir 

20 THE COURT Okay, you may be seated 

21 MR ORCHARD- Thank you 

22 THE COURT- Members of the ]ury, what we're going to 

23 ao is take the evening recess, and probably before the end of 

24 this trial, you're probably go_ng to get tired of me giving you 

25 irese aamonmions aoout what you're recurred to oo aurirg the 
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recesses; but the rules require that T remind you, of course, 

that you have no discussions or conversations with anyone 

regarding this particular case, including anyone at home. 

Additiona11 y, i t's important that you cont i nue 

1: :) r e f r a i n f :i : c i i i 1 I a \; i i i g a r I y :: o i I t a c t w 1 I a t s o e v e i w :i 11 i a i J / : • f 

1:he parties to this case, any of the 1 awyers or any of the 

p o t e i I 1: :i a ] w :i 1: n e s s e s . 

11's important to remember my admonition to you 

earlier about making no attempt, for example, to do any type 

of independent research on your own, because everything ~- your 

decision on this case must be based, only upon the evidence 

11 i a t • s :i i 11: r o d u c e d d i i r 11 i g 1:1 i e c o u r s e o f 1:1 I :i s t :i : :i a J , a i I d i I o 1: 

based on something you may learn outside of this t r i a l . Please 

r e m emb e r ' m y a dm o i i :i t ;:i o n t o ..•' y c • i i • t o • r e f r a :i i I f o r •' e x a nip ] e f r o m • • - - < ••>•••< 

con s umi ng any-1 ype:; of - ;me di a • • expos ur e t h i s c a;s e- m a y 1 i a v e r - - — - • •-•—• 

Last, i t 's very :i mportant that you continue not to 

form any opinions, and keep open minds about this case as well. 

1f yoI i've not a] ready done so, I'm going to ask that you write 

y o u i i i a :i n e s o i i 11 i e i I o t e p a d s . I a m q o i i i g 1: o 1 i a v e i n y b a j ] i f f 

collect those note pads, and we will be keeping those here 

f o r s a f e k e e p j i i g 1:1 I : s e v e i i :i i i g a i i d 1:1 :i e y c f c c i i r s e , 1 ;| :i 1 3 1: • e 

r e d i s t r i b u t e d t o you tomorrow morn ing . I wouId a s k t h a t you 

r e p o r 1: p r o in p t ] y t o t h e C o \ :J r t 1: o m o r r o w m o r n i n g a t 9 a . m . 

You may take the jury, and they're excused. 

COURT BAILIFF: Please rise for the jury. 
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(Jury exits the courtroom) 

THE 

uson 

COURT: You may be seated, and yot may step 

- 9 6 - I 

down, 

Counsel in terms of getting those instructions 

an electronic format, I believe that 

bo me if that's -- do you have 

MR. 

MR. 

THE 

the 

ard. 

ECKERSLEY: Yes. 

ORCHARD: Yes. 

COURT: I think in WordPer 

address and instructions. 

Is that going to be a pr 

that ca 

feet 10; 

I see 

oblem? 

they can be 

pacity? 

and 

you 

Tina 

frown, 

will 

MR. ORCHARD: WordPerfect 10, it's a little bit of a 

problem. We have Microsoft Word, but I think I can give it to 

you in a text only format. It's going to be hard for you to 

keep the same format, to ^ust cut and paste for you, Judge. 

That's what I'm-concerned about; but I can try and find a 

program that will do that. 

MR. ECKERSLEY: I don't have the slightest idea if 

that's going to be a problem, your Honor. I'll have to ask 

somebody who knows. 

THE COURT: Excuse me for laughing, but I only chuckle 

because I have to get that information from my support staff 

also So -- but I do know that I've given you direct direction. 

Just ao the best you can. If ±t comes down to having to paste 

and cat on the hard copy, Mr Orcnard, that's what we'll do. 

MP. ORCHARD Yes, sir 
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rklrf 

recess, 

TI IE COURT: All right. 

MR, ORCHARD: Did you say -- did you give us the emai1 

I i, In > I,, , I, ,, a • d. 

THE COURT: My cJ erk is going to give it to you after I 

MR. ORCHARD: Oh, okay. 

THE COURT: We will reconvene at 9 o'clock tomorrow 

111 o r i :i :i i i g ; a i i d :i 1: s e ems - - do you have tomorrow's cale n dar there? 

(Court confers with clerk off the record) 

] ' i I 1 1 1E C 0 [ ] R T : C ] ;: • , y \ ;> t • ,3 ] n ) j • :i i 1 ' , i • 1 i a ' : ; / :> u c : : i ; 3 < I 

1 J ] ooks 1ike we don't have anything in the morning before 9. 

12 You could choose to leave items there on the table. 

IJ have a closet that locks. 

14 An excellent•point my clerk's informed me of, I am • 

1 i 1:1 16' cohabitatant abuse signing --Judge- tomorrow7}' with ""Judge • ":~ 

16 Lindberg, which means that there's the potential that during 

"1 ' t ] i e c o u r s e c f 11 i e 1: i :i a ] 1: o rn o r r o w, i n d i v :i d i i a ] s m a y c c -1 n. e t) I r c i i g 1 i 

18 the door seeking my attention to sign the cohabitant abuse 

19 protective orders. 

2 0 At some point in time I'm going to have to break to 

2 1 take a look at those petitions. I'm go..3 r ig to try and keep 

22 the same schedule w e h a v e, b u 1: 11 rn j g 1 1t r esult, depending upon 

2 3 h o w rn a n y a r i d. w h o h as c o m e t h r o u g h the door. 11 m ay re s u It in 

/ :! 3 1: a ] : i i i q a f e w i n o r e f r e q u e n t b r e a k s than we w o u 1 d ordinaril y 

2 5 take. Just wanted to give you that information; but we'll 
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recess at this time and reconvene at 9 o'clock. I don't need 

you here — let's have Counsel and their clients here at 8.45, 

okay9 All right, we'll recess at this time. 

(First day of trial concluded) 
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P R O C E E D I N G S 

(Electronically recorded on January 23, 2008) 

COURT BAILIFF: All rise. Third District Court is now 

in session. The Honorable Tyrone Medley presiding. Please be 

seated. 

THE COURT: The record should reflect that all Counsel 

and the parties are present. The }ury is also present in the 

courtroom at this time. The witness may retake the witness 

stand. 

THE WITNESS: Thank you, your Honor. 

THE COURT: You may go forward, Mr. Orchard. 

MR. ORCHARD: Thank you, your Honor. 

GARY FERGUSON, 

having been first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. ORCHARD: 

Q. Good morning, Mr. Ferguson. 

A. Good morning, Mr. Orchard. 

Q. 

mcreasii 

of 

the 

cases 

I th ink when we 

rig responsibilit 

you 

cases, is 

A. 

Q. 

That 

hll 

were being 

that what 

's -- yes, 

right. 

i left off you were talkir 

.y that 

given, 

you 

and 

you rememb< 

that's 

had 

the 

2r? 

from UMIA 

increased 

where we left off, 

lg about 

and the 

the 

nuraber 

complexity of 

and that's — 
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1 A. what had happened. 

2 Q. I want to back up a second and ask you — ask you what 

3 professional organizations you belong to? 

4 A. I'm a member of the Utah State Bar, the Wyoming State 

5 Bar, the California State Bar, and I'm a member of the American 

6 In Of Court, which is a teaching institution for lawyers and 

7 Judges, and Salt Lake County Bar, other organizations like 

8 that, Wyoming Trial Lawyers and Utah Trial Lawyers. 

9 Q. Okay. Have you been sanctioned or censured or 

10 reprimanded in any way from any of the State bars or the 

11 ends of Court or any other organization in which you belong? 

12 A. Never. 

13 Q. Would stealing from a client be considered unethical? 

14 A. Not only unethical, you can be disbarred for that. 

15 Q. And have you been disbarred? 

16 A. No. 

17 Q. Criticized in any way by one of these organizations? 

18 A. No. 

19 Q. Let's talk about how Williams and Hunt go for their 

20 time. Does the office have a billing system? 

21 A. Yes. 

22 Q. How would you make your billing entries? 

23 A. You would go to the billing system and pull up the 

24 template, and it would -- you would enter client identification 

25 number, you'd enter the date, you'd enter a description of the 



-103-

1 work, and then you would enter the time spent on that work. 

2 Q. How would you — what things did you rely upon in 

3 putting m the time that you did on a particular case? 

4 A. I kept a handwritten calendar, which is one of the 

5 exhibits; and I would write down during the day what I had 

6 done. So on that handwritten calendar I'd enter the case 

7 name, and then abbreviations or brief descriptions of what 

8 I did at the time I did it. 

9 Q. Did you always write down the number of hours per 

10 task on your calendar9 

11 A. No. In fact, usually I did not write down the number 

12 of hours, unless it was something that I was going to be out 

13 of the office for a while, or may forget. Like if I traveled 

14 to a deposition out of the state, and I would then write down 

15 the number of hours, because by the time I got back m the 

16 office I may have forgotten how many hours it was. 

17 Q. How did you make sure that you were recording the 

18 hours correctly? 

19 A. My routine was to record — to do the bill, to record 

20 the entries at the end of each day. So long as I had time to 

21 do it, I would do it at the end of each day, so everything I 

22 did was fresh on my mind. 

23 Q. Okay. I think you talked about the time you spent in 

2 4 the office. Did you spend time in the mornings working9 

25 I A, Yeah. 
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1 Q. Before you got to the office? 

2 A. Yes. 

3 Q. How about at night, after you went home? 

4 A. Yes. 

5 Q. How would you put in the time that you would be 

6 spending, if, for instance, you were putting in your time for 

7 the day, but you anticipated doing work that night? 

8 A. I would estimate the amount of time and enter it with 

9 that batch before I left home. 

10 Q. If you realized afterward, the next day, that the 

11 amount of time you estimated was incorrect, how would you 

12 correct it? 

13 A. I would enter the batch entry number for that day, 

14 pull up that day, and I could revise it. I could revise it up 

15 or down. 

16 Q. And were there times when you revised it up or down? 

17 A. Yes. 

18 Q. You heard Mr. Eckersley talk about the March 23rd bill, 

19 and you billing 11.25 hours on that date; do you recall that? 

20 A. Yes, I do. 

21 Q. I don't want to go over it in painful detail, but 

22 I would like to ask you about the work you did that day. 

23 March 23rd, 2005, do you remember that day? 

24 A. The only time that this day gained any significance 

25 I was 14 months later at George Hunt's deposition, where they 



-105-

1 said I over-billed for this day. That's the first time I've 

2 ever heard of it. So I went back --

3 Q. So let me ask you --

4 A. — excuse me. 

5 Q. — how do you remember anything about this day, then? 

6 A. I don't remember anything about this day. 

7 Q. Okay. 

8 A. The only thing I remember, after checking my calendar, 

9 was that I had an ultrasound scheduled at St. Mark's Hospital. 

10 Q. Do you remember the ultrasound? 

11 A. I do. 

12 Q. How long did the ultrasound work — take? 

13 A. I was the first person there. I was in and out of the 

14 hospital. I was out of my car in the parking lot and back in 

15 my car in the parking lot in less than 30 minutes. 

16 Q. Why is it that you remember this day so well -- or is 

17 this ultrasound? 

18 A. Because it was a significant ultrasound. It's the 

19 only one I can recall having in a while, and it was of my neck. 

20 I can remember that it was done quickly. It may be because I 

21 was the first patient there, and maybe just ultrasounds are 

22 fast and quick, but I do remember that. 

23 Q. You have that bill for the day of March 23rd in front 

2 4 of you? 

25 I A. Yes. 
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1 Q. You've reviewed that? 

2 A. Yes. 

3 Q. Did you do the work9 Did you work 11.25 hours that 

4 day? 

5 A. The only -- I don't remember anything I did on this 

6 day, other than the ultrasound; but if 1 billed it, I did it, 

7 and I did it on that day. 

8 Q. Are there items on the bill that would have — are the 

9 items on the bill, do they reflect work you would have done at 

10 all? 

11 A. Yes. 

12 Q. On your laptop? 

13 A. Yes. 

14 Q. With your dictation machine? 

15 A. Yes. 

16 Q. Was any of that work — did any of that work require 

17 that you be at the office on your computer9 

18 A. The only work that would require that is, for example, 

19 in Merce vs, Anderson, conference with Kurt Frankenberg. That 

20 meant I was in the office. 

21 Q. Anything else that would have required you being at 

22 the office9 

23 A. Any other entry where it says conference with somebody 

24 m the office. That's only thing that required me to be in the 

25 office Even with a conference, my computer dian'z need to be 
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1 on — 

2 Q. Excuse me. 

3 A. and -- excuse me. 

4 Q. Okay, and do you know — I believe that Mr. Eckersley 

5 said that was the day they first turned on this program that 

6 tracked when you turned your computer on or off. Do you know 

7 when that program was actually turned on that day? 

8 A. No. Mr. Eckersley represented to me during my 

9 deposition that the clock said 12:09, initially midnight; 

10 9 minutes after midnight or something. Then he said, "No, it 

11 looks like it was noon." 

12 Q. Okay. 

13 A. So that -- and I asked Mr. Eckersley in my deposition 

14 if he would find out when the spyware was put on my PC, and he 

15 said he would. 

16 Q. Do you know? 

17 A. And it turns out — I still don't know. So it very 

18 well could have been that I could have gone into the office 

19 after -- before or after this ultrasound work, and it still 

20 would not have shown up on their spyware. 

21 Q. All right. I want to talk to you about the billing 

22 that you did in the first few months of 2005. What did you 

23 have planned in the spring of 2005 that was important to you? 

24 A. I had -- I had a vacation with my wife; and that was 

25 I approximately two weeks towards the end of .April. Then I 



-108-

1 had both of my children receiving doctorates. My son was 

2 graduating from medical school, and his graduation — they were 

3 within days of each other, because they were kidding each other 

4 which one was going to become a doctor first. 

5 I believe my son's was first, and he graduated from 

6 the University of Utah Medical School in May 2005. Then my 

7 daughter did her defense of her dissertation, which is what 

8 you have to do to receive a Ph.D. She did that descriptions 

9 to Oceanography in Loyola, California. She'd gone to school 

10 there six years for that degree. 

11 We made all the travel arrangements, everything, and I 

12 let me partners know that I'd be doing that. That I'd be out 

13 of the office to attend those graduations, and I was going to 

14 take time to do it. 

15 Q. When did you — when did you let your partners know 

16 that you would be making these trav — that you'd be traveling 

17 in the spring for these various things? 

18 A. As soon as I learned of the dates. So I don't 

19 remember. There were emails that told them when. 

20 Q. And we haven't had a chance to do that, but in the 

21 blue shirt, is that Julie, your wife, in the courtroom? 

22 A. Yes. 

2 3 Q. And is that Megan, your daughter --

24 A. Yeah. 

25 Q. - - t h a t we ' re t a l k i n g about? 
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A. (No verbal response). 

Q. First of all, how important was it to you that you 

attend your son's graduation from medical school and your 

daughter's defense of her dissertation? 

A. It was a high point of my life as a parent, and I was 

looking forward to it with great excitement. That is one of 

the reasons why I was working so hard on the files I had, 

getting as much work done, and every day, so that I would be 

able to attend them. As a trial lawyer, things come up, and 

you tell your family you're going to be there, and" you can't; 

but I was going to be there for theirs — graduation. 

Q. So did your spring schedule require that you have to 

work harder on your cases in January and February and March? 

A. Yes. In addition to having to set aside time in May 

— and I'd already set aside the vacation time, there were 

scheduling orders in place in cases like Merce and Robb, where 

the Court says you have a certain amount of time to get all of 

this work done. Frequently those are hard to get extended. So 

I was 

Q. 

working to meet those 

The Court 

yesterday; is 

A. 

Q. 

Yes. 

Were 

the work --

A Yes. 

that 

you -

deadlines 

imposed deadlines 
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-- so 
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re talkin 
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ed 
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— in those cases? 

Yes. 

And as I understand, the Merce case was a viral 

litis case of brain damage? 

Yes. 

The Robb case was a paraplegic case? 

Yes. 

Incidently, do — if you bill a lot of hours in a 

20 or 30 or 40 more hours in a month than you would in 

another month, would that mean you get paid more that month? 

A. No. 

Q. Does your draw stay the same? 

A. Yes. 

Q. So if you billed more in January or February or March 

than you normally would have in those three months, did you get 

paid extra for that? 

A. No. 

Q. Okay. You talked about the Merce case, and I want to 

discuss it with you briefly. Is this the case where you had a 

large bill that you discussed with Elliot Williams? 

A. Yes. 

Q. How -- tell the jury just briefly how that came about. 

A. Well, there was a lot of work being done in Merce by 

myself and Mr. Frankenberg; and it was being done in such a 

25 compressed period of time, short period of time. 
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1 Q. Why? 

2 A. Because of the scheduling order and because of lawyers 

3 calendars. So — and it was — that's why. There were a 

4 number of witnesses who had to be deposed. We had a short 

5 scheduling order. I mean, we had a limited time to do it. 

6 We had witnesses coming from out of state; and we had numerous 

7 defense Counsel. So we had to get the work done in a quick 

8 manner. 

9 Q. Was Mr. Frankenberg, who's back here, was he also 

10 billing on that particular case? 

11 A. He was. 

12 Q. So you go to Mr, Williams with your bill? 

13 A. Yes. Every — 

14 Q. Tell us about that. 

15 A. Okay. Every month we would get a draft of the bills 

16 that are to be sent out to UMIA, and we review those bills 

17 before they are sent out. I got the draft of the Merce bill, 

18 and it was over $20,000 for one month, essentially one month. 

19 Maybe it's five weeks, maybe it's six weeks, but essentially 

20 one month. 

21 So I went to Elliot, and I said, "Elliot, you may want 

22 to know about this bill," because Elliot meets with UMIA board 

23 members. He's general Counsel for UMIA, and this is a large 

24 bill in a short period of time. 

25 Q. Why would you -- why would you go to your partner 
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1 Elliot on a bill like this? 

2 A. Because it was so large in such a short period of 

3 time, and I wanted him to see it so that if anybody at UMIA 

4 asked him, NXOkay, Elliot, what's going on in your office? 

5 Here's a $22,000 bill for 30 -- roughly 30 days work." 

6 Q. Were you making yourself available to your partner to 

7 tell him exactly what you had done on that day? 

8 MR. ECKERSLEY: Objection, leading, your Honor. 

9 THE WITNESS: Yes. Oh --

10 THE COURT: Excuse me. First of all, the objection 

11 is sustained, and the witness' yes answer is stricken. I'm 

12 admonishing the jury to disregard it. This is about the -- at 

13 least the third time now that the witness has answered in the 

14 face of an objection. I request again that the witness remain 

15 silent when there is an objection. 

16 THE WITNESS: I will, your Honor. 

17 THE COURT: Next question, Counsel. 

18 Q. BY MR. ORCHARD: Just wait. Just wait. What, if 

19 anything, did you do to make yourself available in case there 

20 were any questions by Mr. Williams about what you did to 

21 justify the bill? 

22 A. If I understand your question, I gave him the draft 

23 copy of the bill. I also gave a draft copy to Mr. Frankenberg 

24 to check. Then I just waited for any response from Elliot. 

25 I Q. Okay. Did you get a response from Elliot? 
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1 A. I did. 

2 Q. What was that response? 

3 A. He came into my office one day towards the end of the 

4 day, and Elliot is generally good at hiding his emotions, but 

5 I could tell that he was very angry over the bill. So I said, 

6 okay, and he went off, and he said, "You've charged too much 

7 time to prepare for this — the deposition of your client. 

8 You've charged too much time to prepare your client for the 

9 deposition — " maybe I've already said that. "You charged 

10 too much time to attend the deposition," and then I said, "No, 

11 Elliot, you're wrong, for all of these reasons." 

12 Q. Okay. 

13 A. And it's — 

14 Q. Did you tell him the reasons at the time of your 

15 meeting? 

16 A. Yes. 

17 Q. Was he telling you that you didn't do the work, or was 

18 he telling you that you were taking too much time? 

19 A. He said I was taking too much time. 

20 Q. Did you respond also in emails to Mr. Elliot — or 

21 Mr. Williams? 

22 A. Yes, I did. 

2 3 MR. ORCHARD: Your Honor, we have an entire notebook of 

24 exhibits that we're going to be moving their admission. We've 

2 5 agreed with Counsel — I have an exhibit I want to show him. 
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I don't have the copy. Do you have that? Can 

copy? Thank you. I'm going to — may I approa 

your Honor? 

THE COURT; You may. 

MR. ORCHARD: Thank you. 

Q. BY MR. ORCHARD: I'm going to show you 

document. This is Plaintiff's Exhibit No. 1. 

it's also been marked as Defense Exhibit No. 1 

A. Yes. 

Q. Is this the email that you sent to Mr 
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I borrow this 

ich the witness, 

the original 

Is this the --

. Williams? 

A. Yes. 

Q. In this email did you describe the work that you had 

done on the Merce case? 

A. Yes. 

Q. Is this what you-had described to Mr. Williams when 

you talked to him in person? 

A. Yes. 

Q. Why did you put it in an email? 

A. So that there would be a record of our conversation, 

because — and I was so upset at the accusation that I'd over-

billed. It was wrong, and people's memories of conversations 

change. We see that all the time, especially in our job. So 

I wanted it clearly set forth what he said to me, and what I 

said to him. 

Q, Okay. The bottom of that paragraph, the bottom of the 
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email — 

A. Yes. 

Q. -- do you see that paragraph you wrote9 Would you 

please read the bottom of that for us? 

MR. ECKERSLEY: Excuse me, your Honor. Is Counsel 

offering the exhibit? I think that's appropriate — 

THE COURT: Well, if — 

MR. ECKERSLEY: — prior to reading it. 

THE COURT: — and if that's an objection, it's 

sustained. 

MR. ORCHARD: I'd be happy to off — we were going to 

offer them all. I'm happy to offer that one now, and then the 

rest of them later on for — to help move things along. 

THE COURT: So the exhibit is now being offered9 

MR. ECKERSLEY: I have no objection, your Honor. I 

would note it's also Defense Exhibit No. 1, and I would offer 

that as well, so it's received. 

THE COURT: Both P-1 and D-1; is that the idea? 

MR. ECKERSLEY: Yes, your Honor. 

Q. 

sir9 

MR. ORCHARD: Yes. 

THE COURT: P-1 and D-1 are received. 

MR. ORCHARD: Thank you 

(Exhibit Nos. P-1 and D-1 received into evidence) 

BY MR. ORCHAPD: Would you read that final paragraph, 
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A. "Every minute of time I billed in Merce, I've worked. 

I suggest in the future before you criticize anyone's time, you 

know as much about what was done in the case as the person who 

did it. Your criticism to me was hurtful. No one in this 

office should criticize anyone's time spent in a file without 

knowing everything about that file, and speaking in calm and 

unhurried manner with the person billing the time. Don't 

bother to ask about going to lunch or to the lounge. I will 

join when I feel like it. Gary." 

Q. Okay. Is that what you expected that — thank you. 

MR. ORCHARD: May I grab the exhibit notebook, your 

Honor? 

THE COURT: You may. 

Q. BY MR. ORCHARD: Okay. Is that what you expected, 

Mr. Ferguson, that one of your partners would do if they 

believed you were over-billing; and that is, go to you and 

know the 

A. 

Q. 

partners 

A. 

Q-

A. 

Q. 

partners 

details of the file? 

Yes. 

I want to take you to the day you were fired 

Do you remember that day? 

Yes. 

It was Mar — it was May 5th of 2005; is that 

Correct. 

What do you remember about your meeting with 

when they fired you, when it began? 

by your 

correct? 

your 
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A. Both George and Elliot wa 

was unusual. I 

14 years 

talking. 

billing, 

Q. 

A. 

They 

What 

UMIA. 

How di 

I told 

asked him what 

days did 

specific 

he bel 

dates, 

can't remember if 

Iked into my office, 

it ever happened bef 

sat down, and Elliot did almost all of 

he told me was that 

d you react? 

him that I had not 

files and what ca -

ieve I over-billed 

no specific cases. 

-

and 
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that 

ore in 

the 

I was being fired for over-

over-billed UMIA. 

- or 

UMIA 

He 

what files and 

He responded 

Then 

what 

no 

said, uWe concluded 

I ' 

that you had over-billed, because you billed more than Bruce 

Jensen and Jody Burnett. 

Q. How did you respond to that? 

A. Well, I didn't have the monthly time sheets to know 

one way or other if that was true, but I told them -- they knew 

that I had my kids' graduations coming up. I had something 

else scheduled. They knew that I was working extremely hard 

on these files. So I told them again, "I did not over-bill 

UMIA, and I can show you. Just give me time." They said, "No, 

it was unanimous. The partners unanimously said you're being 

fired." I said, "Okay. What did you tell UMIA?" He said, "I 

told Marty that you can no longer trust Gary's bills." 

Q. How did you react to that? 

A. I told him that he'd poisoned the well at UMIA. 

Q. What did you mean when you said he poisoned the well 
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of UMIA? 

A. By making that lie to UMIA, he — it was going to 

result in the -- all of my files being taken from me, no source 

of income, nothing. Nothing to take to another law firm. 

Q. Okay. Was Mr. Hunt in the room when Mr. Williams said 

that? 

A. Yes. 

Q. Was Mr. Hunt taking notes? 

A. Yes. 

Q. Do you recall that he wrote down what you said about 

Elliot poisoning the well with UMIA? 

A. I saw that during his deposition when I reviewed those 

notes. 

Q. Okay. Had you ever been fired in your life? 

A. Never. 

Q. How did you react to this news? 

A. Well, it's the worst — I've never lost a child. So I 

imagine that's the worst emotion, but it's the worst emotion I 

have ever felt in my life. It was as if somebody had taken a 

bat ri 

and as 

ght to my stomach; and it was all I could do to breathe, 

soon as George and Elliot left my office, and I could 

recover enough to make a phone call, I called Art Glenn. 

Q-

A. 

Q. 

What -- I want to take you back. 

No, excuse me. • i 

No, it's okay. What was it about what they said that 
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was so 

A. 

hurtful 

Well, 

it's the worst 

their 

disbar 

their 

Q. 

A. 

Q. 

client. 

red for 

client. 

Okay. 

? 

it wasn't 

thing you 

true, and it 

can accuse a 

You see lawyers 

anything across 

And that's 

So you say 

what 

you 

they 

callec 

get di. 

was not only 

lawyer of, 

sbarred -

the country, it' 

did; 

1 Mr. 

th 

Gl 

--

s 

ey accused 

enn? 
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not true, 

stealing 

if they g 

stealing 

me of it. 

from 

et 

from 

A. I c a l l e d Art Glenn, and I s a id — 

Q. Remind us again — 

A. — i t ' s j u s t — 

Q. — remind us again briefly of who Art Glenn is. 

A. He's vice-president of claims at UMIA. 

Q. Okay. What did you tell Mr. Glenn? 

A. What Elliot had told me. That I was being terminated 

for over-billing, and that he told Marty that they could no 

longer trust my bills. 

Q. What did Mr. Glenn say? 

A. Mr. Glenn said that -- and I also asked Mr. Glenn, "Do 

you have any evidence, any suspicion that I was over-billing?" 

He said, "Absolutely not," and he said that Marty would let him 

know quickly what they were going to do. 

Q. But was it out of Art Glenn's hands? 
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1 A. Yes. 

2 Q. Did you talk to Mr. Glenn again? 

3 A. He called me the following day and told me that Marty 

4 had come in from — well, I don't know if Marty came into his 

5 office; but Marty had instructed him, instructed Art, to pull 

6 all of ray files, all my UMIA files, and reassign them to other 

7 attorneys at Williams and Hunt. 

8 Q. Did you -- were allowed to do another thing for any of 

9 the — how many — how many cases did you have open — how many 

10 doctors or hospitals or nurses were you representing at this 

11 time? 

12 A. Well, according to Mr. Glenn's flow sheet, it's 

13 approximately 14. 

14 Q. Were you able to do anything else from that day 

15 forward, meaning May 5th of 2005, for any of the UMIA cases 

16 or any of these clients? 

17 A. No. 

18 Q. Even today have you ever gotten another UMIA client -

19 A. No. 

20 Q. — or case? 

21 A. Excuse me. No. 

22 Q. So you're fired that day. What were you required to 

23 do, in terms of your office9 

24 A. They to -~ they told me I had to vacate immediately. 

25 So it's at the end of the day, a^d I get in my car, and I drive 
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home I 

so early, 

shot 

walk in the door, and 

and I tell her why, 

She staggers around the 

daughter' 

what 

out, 

has 

s in town, and my son 

my wife's 
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wondering why I'm home 

and she looks like she's been 

house, and we -- I tell — my 

's in town 

happened, and they come over to 

because I've got 14 years 

furniture, legal books, form s 

what 

and 

We all get together, 

's happened to me. We get 

head over to the office. 

So we 

help me 

worth of stuff in 

tuff, all kinds of 

let them know 

move my stuff 

my office; 

stuff. 

and this is extremely hard, after 

together, 

As soon as 

we take 

we get 

our trucks, 

in the office 

I try to use the pass key to get into the parking terrace so 

that — or the underground parking, so that I can go up to the 

office and get my stuff out. They'd already taken me off the 

list, so I could not even get into the building to move my 

stuff out. 

Q. Okay. 

A. So we all — 

Q. Excuse me, go ahead. What did you do to remove the 

files? 

A. We went in the next day as early as the office was 

open, and under -- we had to move all that stuff out as quickly 

as we could into pick-up trucks, and it's boxes and boxes and 

furniture. Some of it was damaged, and some of it was given --

some of it was given to me by clients. So we're (down, and I 

looked at that furniture, and I'm thinking — I remember that 
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day 

are 

day 

. I 

the 

Q. 

A. 

to 

Q. 

A. 

time — 

night. 

jus t si 

know it doesn't have a 

circumstances. 

Okay. 

And they only gave us 

get everything out. 

lot of 

until 

How did this affect you froir 

I think about it ever 

I don't know how many 

It's nothing but cold 

t back, move to another 

y day. 

weeks. 

sweat, 

state 

value, but 

like 

that 

The 
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that — those 

noon of the second 

day going forward? 

first -

I couldn't 

and I 

or an 

' m not 

ything 

— the first 

sleep at 

one to 

because 

my reputation had been damaged, I was not going to move 

to another state like California or Wyoming where I could 

practice. So I immediately started looking for someplace to 

work as a lawyer, as a trial lawyer in Salt Lake County. 

Q. What kinds of places did you look for work? 

A. Looked at large defense firms, like Parsons, Behle; 

Snow, Christensen and Martineau. Then I also looked at 

smaller, and Strong and Hanni; and Kipp and Christian, and 

none of 

Q. 

A. 

Q. 

them would offer me a position. 

Why not? What is the reason? 

Well — 

MR. ECKERSLEY: Objection, foundation, your Honor. 

THE COURT: Sustained. 

BY MR. ORCHARD: Were you ever given the reasons why 1 

they wouldn't hire you? 
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A. One of them said that I was too old, another one said 

that I had too much capacity. I'm not sure what that means. 

The other said that they just did not need lawyers. 

Q. Did any of them ask you in the interview process about 

whether or not you were able to bring any business with you? 

A. I never even got to an interview. 

Q. Were you able to represent to them, as part of your 

resume, that you could bring business to them? 

A. I knew that I could not. I did not have any. 

Q. So unlike the time when you were first starting with 

Williams and Hunt, did you have a book of business to bring to 

anyone after you were fired from Williams and Hunt? 

A. No, none. 

Q. How long did you try to get a job doing the medical 

malpractice defense work that you'd been doing? 

A. Weeks, because it took time for some of them to make a 

final decision, like Parsons, Behle and Latimer. 

Q. Did you get another job? 

A. I did. 

1 Q. 

A. 

Q. 

hospit 

A. 

Q. 

al 

Who are you working for now? 

Siegfried and Jensen. 

So instead of being able to represent doctors and 

s and nurses, what are you doing now? 

I sue them. 

How does that make you feel, in contrast to -what you 
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were doing before? 

A. I'm very ca re fu l with the cases I t a k e . T h e y ' r e 

always — t h e y ' r e always m e r i t o r i o u s , and i t makes me very 

uncomfortable a t t imes , because my s o n ' s halfway th rough h i s 

a n e s t h e s i a r e s idency here in the S t a t e , and h i s d a d ' s on the 

phonebook. 

Q. On the what? 

A. On the phonebook. I'm on the back page of the phone­

book. So you can — any of those people up at the U can turn 

the phonebook over and see his dad. 

Q. How does that make you feel? 

A. Well, it makes me feel embarrassed for my son, that 

he has — you know, has to potentially deal with that in the 

future. 

Q. Okay. What's your arrangement with Siegfried and 

Jensen, in terms of how do you earn income there? 

A. There are no draws with me. I live on my 4 01-K. 

Q. Still? 

A. I'm — yes. I'm paid — medical malpractice cases are 

set at one-third by the Utah State Legislature. So Siegfried 

and Jensen's contract is one-third with their clients, and I 

receive one-third of the one-third. 

Q. Just so we're clear, you mean, medical malpractice 

case for a plaintiff means that the lawyer's paid if you win 

only, right9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Yes. 

And l 

the client? 

A. 

what's p 

Siegfrie 

Q. 

May 4Lh -

Siegfrie 

December 

No, I 

aid to 

d and 

Okay. 

•- May 

d and 

9 

f you 

get -

the c 

Jensen 

How 

5th of 

Jensen 

win, 

- Sie 

lierit 

much 

2005 

when 

you get one-third of what' 

gfried and Jensen gets one 

I get one-third of 

money did you make — 

How much money did 

you started m late 

what 

you' 

s paid 

-third 

's paid 

re fire 

you make at 

June 2005 th 
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to 

of 

to 

d 

rough 

A. My W-2 for 2005 from Siegf r ied and Jensen i s $1,082, 

and t h a t ' s a Christmas bonus. 

Q. Did you s e t t l e any cases or t r y any c a s e s ? 

A. No. 

Q. Okay. How long does it take a typical medical 

malpractice case, from the plaintiff's perspective to get 

through settlement and trial, generally? 

A. Usually between two-and-a-half and three years, if 

you picked a good case. 

Q. And if you haven't picked a good case, what happens? 

A. You just wasted your time. 

Q. How much money did you make in 2006 from Siegfried and 

Jensen? 

A. 22,000. 

Q. How much did you make in 2007^ 
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A. 67,000. 

Q. When you were a partner with Williams and Hunt, by 

2004, 2005, how much were you making a year? 

A. It av -- there was -- it ranged, but it was -- the 

range was from roughly 216,000 to 225 — or 250,000, and 

usually closer to 250,000. 

Q. Per year? 

A. Per year. 

Q. Just one second. 

A. Go ahead. 

Q. Is there a difference in the benefits that you are 

getting at Siegfried and Jensen, compared to what you were 

getting when you were with Williams and Hunt? 

A. The 401-K is less. 

Q. 

A. 

Q. 

A. 

Any other 

No. 

differences? 

Do you get to take a draw? 

No. 

compensation. 

Q. Weil 

That' s not a benefit, or I -

There's no draw at Siegfrie 

, I guess what I'm asking 

differences in the 

A. 

settle a 

Williams 

Q. 

At S 

case 

and 

Just 

you 

employment, if we haven 

iegfried and Jensen, I don't 

. So 

Hunt 

like 

I may not get paid 

I got paid every two 

everybody else? 

for 

wee 

- that's : ust 

d and Jensen, 

is, what 

't talked 

are the 

about 

get paid unless 

an entire 

ks. 

year. 

them? 

I 

At j 
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Yes. 

Okay. When your cases were taken from you that day, 

them? 

For the most part, Kurt Frankenberg. 

But your firm got your cases? 

Right. Excuse me, Williams and Hunt. 

So Williams and Hunt got your cases and they got your 

when they fired you on — 

Yes. 

— May 5th, 2005? 

A. Yes. 

MR. ORCHARD: That's all I have at this time. 

THE COURT: Mr. Eckersley. 

MR. ECKERSLEY: Thank you, your Honor. If I could have 

a moment? 

THE COURT: You may. 

CROSS EXAMINATION 

BY MR. ECKERSLEY: 

Q. Mr. Ferguson, let's go back to where you started 

yesterday in your testimony. You recall you gave the jury a 

whole bunch of examples, a whole bunch of reasons why medical 

malpractice cases require additional effort, in your mind, from 

the run of the mill cases? 

A. Yes. 

Q. Do you recall that? Part of that was because of the 
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1 I inherent complexity. That's what you testified? 

2 A . Yes. 

3 Q. And part of it was because of the risk to which your 

4 client, the physician client was exposed? 

5 A. Potentially exposed. 

6 Q. And you went through a number of potential problems 

7 I that were inherent m malpractice cases for your client, the 

physician? 

9 | A. Yes. 

10 1 Q. You would agree with me, would you not, that that 

11 entire testimony that you gave about the need for more work 

12 to go to malpractice cases was just as true in 2003 as it was 

13 in 2005? 

14 A. Yes. 

15 Q. And just as true in 2004 as it was in 2005? 

16 A. Yes. 

17 Q. Therefore, you would agree with me, would you not, 

18 that that in no way speaks to the spike in your hours in 2005? 

19 A. That was not the question. The question was, why were 

20 they — "Why did they take more time?" The question was not, 

21 "Why did you have more time m 20059" 

22 Q. Right. So that -- all of that testimony you gave 

23 yesterday about the need to work so hard on malpractice cases 

2 4 did not speak to why your hours went up in 2005, did it9 

25 I A. Yes, it -- e/cuse me Yes, it does For those very 
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exclusively in 2004; 
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Q. 
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So that all 
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spend more time 
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2005? 

5 factors, 
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lpractice 

almost 

were equally 

Mr 

ing you why you had more time 

Eckersley. 

billed. I'm 

asking you, isn't it true that everything you testified to as 

to the reason why you had to work so hard on malpractice cases, 

all of those factors, were equally true in 2004 as 2005? 

A. That's not true. 

Q. Tell me why. 

A. Because in 2004 I did not have the scheduling orders 

in place that I had in Merce and Robb. 

Q. Is it your testimony that it was equally important, 

barring scheduling orders, that you say contained your order, 

to -- for the factors that you listed about complexity, 

exposure to client, all of those were at play in 2004, just as 

they were in 2005? 

A. Also, in 2004 I did not have my children graduating. 

I did not have four weeks of vacation --

Q. That's not my question, Mr. Ferguson. My question 
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1 was, were the factors you testified to the jury about, meaning 

2 complexity of the case, importance to the client, risk to the 

3 client equally applicable in 2004 as 2005? 

4 A. Correct, yes. 

5 Q. You testified at some length about your deposition 

6 work in a case called West; do you recall that? 

7 A. Yes. 

8 Q. Are you aware that the West case was concluded long 

9 before 2005? 

10 A. Yes, but my reference --

11 Q. Thank you, sir. 

12 A. — no. 

13 Q. You testified about doing some preparation for your 

14 clients, and how important you thought that was, correct? 

15 A. Yes. 

16 Q. And then you talked a little bit about the Robb case, 

17 and the depositions of April 7th and 8th; do you recall that? . 

18 A. I did not talk about those. 

19 Q. Well, you testified in connection with the work that 

20 was done. The question was posed to you, if in fact the lawyer 

21 comes in and testifies that he was co-counsel in those cases, 

22 or representing the co-defendant in those cases, and billed 

23 less than half the time that you billed in connection with 

2 4 those depositions, what would be the explanation for that; do 

25 I you recall that? 
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A. You're going t o have to r e f r e s h my r e c o l l e c t i o n , 

Mr. Eckers ley . 

Q. You were asked that question, but you didn't really 

respond to it. You started talking about how significant the 

Robb case was, because it was a paraplegic case; is that right? 

You talked about the exposure of your client, and what I'm 

asking you is, with specific regard to April 7th and April 8th, 

the depositions that took place on April 8th, did you prepare 

any witness in that case? 

A. We did not discuss April 7th and April 8th yesterday in 

my direct testimony. 

Q. I guess we'll leave that for the jury to decide, but 

let's discuss it now. 

MR. ORCHARD: Objection. Your Honor, I object to that 

comment; it's not relevant. Ask that it be stricken. 

THE COURT: Mr. Eckersley, I'm going to sustain the 

objection, and let's try to — 

MR. ECKERSLEY: Understood, your Honor. 

forward. 

Q. 

THE COURT: — avoid the 

BY MR. ECKERSLEY: 
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A. Yes. 

Q. And it's entitled "timekeeper diary;" is it not? 

A. Yes. 

Q. And this one purports to be specific to you? 

A. Yes. 

Q. Covering the time period between January 3rd -- that 

would be the first page — and April 14th being the last page; 

do you see that? 

A. Yes. Well, the date — says, "Show entry narrative." 

It says, "Date, 1/01/2005 to 4/30/2005." 

Q. Okay. Do you see the first entry, that's actually — 

what purports to be time worked? 

A. Okay, yes. 

MR. ECKERSLEY: And by the way, your Honor, we'd offer 

Defendant's 3. 

THE COURT: Any objection? 

MR. ORCHARD: No, sir. 

THE COURT: D-3 is received. 

(Exhibit No. 3 received into evidence) 

Q. BY MR. ECKERSLEY: And the first day indicates that the 

first day in January they'd be billed for was January 3rd, 2005, 

correct? 

A. Correct . 

Q. On the last page, do you see the last entry, where it 

25 purports to show time that you billed? 
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1 A. Now, are we talking about page 21? 

2 Q. Well -- yes. 

3 A. Yes, I see that. 

4 Q. T h u r s d a y , A p r i l 14 t h , 2005? 

5 A. Yes. 

6 Q. Now, if you would, would you find the date for which 

7 it shows your time entries for March 23rd? 

8 A. I've got it. 

9 Q. Are you using — 

10 A. It's Exhibit — your Defense Exhibit 4. 

11 Q. Okay. In your testimony today — well, let's go to -• 

12 I'm sorry, I lost my train there. April 7th, are you at? I'm 

13 sorry, I think I -- I might have directed you to March 23rd. 

14 I'd appreciate if you go to April 7th now. 

15 A. What page it's on? 

16 Q. That would be 19. 

17 A. Which exhibit? 

18 Q. Defendant's 3, Mr. Ferguson. 

19 A. I'm there. 

20 Q. That s a y s , "Thur sday , A p r i l 7 t h"? 

2 1 A. Yes. 

22 Q. The first listing is for the Robb case; is it not? 

23 A. Yes. 

24 Q. It lists 3.25 hours; does it not? 

25 I A. Yes. 
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Q. It lists, "Conference with Sean McGary, preparation for 

weigh depositions of Dr. Tippetts and Dr. Mark. Preparation 

for depositions in conference with your paralegal," correct? 

A. Correct. 

Q. On that day, you didn't prepare any witness for the 

deposition, did you9 

A. No, I did not. 

Q. And neither Dr. Tippetts, nor Dr. — you've listed 

Mark. That's an abbreviation; is it not? 

A. Yes. 

Q. Neither one of them were your client, were they? 

A. No. 

Q. In fact, if you go to the next page, to April 8th, do 

you see the first entry there? 

A. Yes. 

Q. And it says, "10 hours preparation for and appearance 

at deposition of Rick Tippetts, conference with Dr. Mark — " is 

it Markovich9 

A. I don't remember. 

Q. 

Do you 

A. 

Q. 

A. 

Q. 

And then "Appearance at deposition of Dr. Markovich. 

see that7 

Yeah. 

All right. Do you recall those depositions7 

No. 

Do you recall you didn't ask a single question in 
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1 I either of those depositions? 

2 A. That's not unusual. 

3 Q. But it's true for those occasions, isn't it? 

4 A. No, it's not unusual across the board for defense 

5 lawyers. In fact, if a defense lawyer asks an inappropriate 

6 question in the deposition of plaintiff's experts -- and that's 

7 I what these were — it could cause trouble. So that's --

Q. So it's consistent with your practice often to ask no 

9 I questions? 

10 A. No, that's not true. What we do is we decide who is 

11 going to take the led on plaintiff's expert. I don't remember 

12 these deposition. I remember that Dr. Tippetts was a neuro-

13 surgeon, who treated and was designated by plaintiff's Counsel 

14 as an expert in the Robb case. I don't remember Dr. Markovich 

15 from Adam. So I don't know who he is, other than probably 

16 plaintiff's expert, because my printed calendar says we set 

17 aside these days to take the depositions of plaintiff's expert. 

18 Q. So you don't re — if it would have been plaintiff's 

19 expert, you would have been asking questions, right9 

20 A. Well, it all depended on how much the other -- whoever 

21 was designated among the UMIA defense attorneys to take the 

22 lead on that expert. 

23 Q. Do you remember being designated to take the lead on 

24 that expert on April 8th? 

25 I A. I aon't remember anything about this It's three 
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years, Mr. Eckersley. 

MR. ECKERSLEY: May I approach, your Honor? 

THE COURT: You may. 

THE WITNESS: Almost three years. 

Q. BY MR. ECKERSLEY: Let me show you what purports to be 

a copy of a deposition that Dr. Mark did -- Markovich shared, 

and ask you if that refreshes your recollection about whether 

you asked any question. 

A. Dr. Markovich is -- this is what shows you what three 

years will do. He was my expert in the Robb case. He was my 

emergency medicine physician. 

Q. So he was — 

A. So he was — just a second. 

Q. — your expert witness? 

A. Yes, he was my expert witness. This has -- three 

years had passed. Nobody raised this, and that — you don't 

ask your own expert witness questions. That's malpractice to 

do that. 

Q. So you agree with me you asked no questions at that 

deposition? 

A. Why? Otherwise I would have been committing 

malpractice. I mean, objection after objection. 

Q. But no (inaudible)? 

A. Okay. 

MR. ECKERSLEY: May I approach again, your Honor. 
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L 

fact 

was actually a 

memory is 

fe flight 

he 

from 

ppetts was one of the neuro-

» was -- well, as you know, 

Mr. Eckersley, in medical malpractice cases, subsequent 

treating physicians are both fact witnesses and expert 

witnesses; and the plaintiffs had designated Dr. Tippetts 

as an expert witness, m addition to a fact witness. 

Q. Do you recall, in point of fact, the first-- plaintiff 

wouldn't be deposing their own expert witness, would they? 

A. On occasion they do. 

Q, There's no reason to think that's what's going on 

here, is there? 

A, I don't know. I'd have to read the entire deposition. 

Q. Do you recall, in fact, that you made several 

objections in that case, saying that it was inappropriate to 

ask for expert opinion from his treating physician9 

A. So that I could preserve that objection at trial. 

Q All right So but if you maae that objection, that 
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1 means that this person, in your opinion, was not an expert? 

2 A. No, not necessarily. 

3 Q. Now, do you have in front of you Defendant's Exhibit 

4 18? 

5 A. What is that? No, I don't. I just have 3 and 4, 

6 defense 3 and 4. 

7 Q. Have you seen this document before? 

8 A. I saw it for the first time 14 months ag - after I was 

9 terminated — 

10 MR. ECKERSLEY: — We'd offer — 

11 THE WITNESS: — at George Hunt's deposition. 

12 MR. ECKERSLEY: We'd offer Defendant's 18, your Honor. 

13 MR. ORCHARD: Your Honor, we object. There has not 

14 been an adequate foundation laid as to who created this, what 

15 it's based on, anything like that. 

16 THE COURT: The objection's sustained. 

17 Q. BY MR. ECKERSLEY: Let me ask it this way. Do you 

18 recall — let's go back — go back now to Defendant's 3, for 

19 the date of April 8. 

20 A. Defendant's 3? 

21 Q. Yes. 

22 A. Okay. April 8th, okay. 

23 Q. What was your total hours billed on April 8th? 

24 A. It's 11.25 hours. 

25 I Q. And do you know what day you created that bill? 
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1 A. No, I don't. 

2 Q. Will you go to defendant's 4, Exhibit 4, and you'll 

3 find in there the date where you billed time for April 8th. 

4 A. Do you have the page number? 

5 Q. Page 1. Each of these — each batch date, that 

6 doesn't have a running total. 

7 A. Right. Okay, but this is one that was -- it has a 

8 print date of February 1st, 2006, and a batch No. 1 — 15503. 

9 That's the one we're talking about? 

10 Q. Is that — no, it's 15420, dated 4/08/20O5. 

11 A. Okay. Again, a print date of February 1st, 2006, and 

12 batch No. 15420. I see that. 

13 Q. All right, and how many hours did you bill on that 

14 day? 

15 A. It's 11.25. 

16 Q. And are you aware that you were in the office for only 

17 9 hours on that day? 

18 A. I have no memory of either of these days. How — are 

19 you — just a second. May I have the Markovich deposition 

20 back? Do you have — may I look at the Markovich deposition? 

21 Q. Are you looking for a concluding time? 

22 A. The Markovich deposition was taken at Williams and 

23 Hunt on April 8th. So I would have been there for the entire 

24 time of that deposition. 

25 I Q. Then it wouldn't surprise you if your computer was on 
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the entire time of that deposition, would it? 

I wouldn't know one way or the other. 

You mean, you don't know today, is what you're saying? 

Pardon me? 

You mean, you don't know today whether your computer 

during the entirety of that deposition? 

I have no idea. 

And can you look at your bill for that day and 

determine how long after the deposition concluded you might 

have called it a day and left the office? 

A. Now, we're looking at batch No. 15420 again? 

Q. Yes. Well, I was asking you to actually go to 

Defendant's Exhibit 3, and look there; but the same work is 

described on Exhibit 4. So if you can make that determination 

from Exhibit 4, let me know. 

A. I would have no idea how often — how long I was in 

the office at Williams and Hunt on April 8th, other than the 

deposition time for Dr. Markovich. That's all I would know. 

Q. Does the transcript show what time the deposition 

ended? 

A, At 3 : 4 5 p. m. 

Q. Any — but you can't tell us today how long you might 

have been in the office after that? 

A. It's almost three years ago. 

Q. I understand. My question is, you cannot? 
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1 A. No, I cannot. I could have told you that in April of 

2 2005, but I can't tell you now. 

3 Q. Okay. Do you recall at the time of your deposition, 

4 Mr. Ferguson, of me presenting you with a number of days 

5 wherein I represented to you that the documents would 

6 ultimately show that you billed on that day on your computer 

7 for more time than had elapsed with you in the office on those 

8 days? 

9 A. I know t h a t t h a t was your conc lus ion . I d i s a g r e e d 

10 with i t . 

11 Q. And I asked you t o expla in t h a t a t t h e t ime ; did I 

12 not? 

13 A. Yes. 

14 Q. And after the deposition, you chose to supplement that 

15 answer; did you not? 

16 A. Yes. 

17 Q. And what you did then was raise for the first time 

18 this notion that you estimated your bills before you went home 

19 at night? 

20 A. No, that's not true. 

21 Q, Do you recall using the phrase "I estimated my bills" 

22 during your deposition? 

23 A. I don't remember that one way or the other, but it's 

2 4 just like anything. When you concentrate on it, and you start 

25 thinking, okay, how else did I do it; yes, that's what those 
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1 I sheets are for. 

2 Q. So when you found your answer given at the deposition 

3 to be inadequate, and on further contemplation, then you 

4 remembered to estimate your time before you go home at night? 

5 A. I did recall that, yes. My deposition was taken 14 

6 months after I left Williams and Hunt, and at least that long 

7 I since I entered any time; but I specifically recall doing that 

on numerous times where I would enter time on a day that I 

9 I was going to be doing it that night. You know that doctors 

10 frequently are deposed after 5 o'clock. That's when they want 

11 to be deposed, after 5 o'clock. They want to be deposed before 

12 7 in the morning. So yes, I go in; and frequently I would 

13 estimate that time, Mr. Eckersley, because I would not know 

14 whether or not I'd have enough time in the morning to enter it, 

15 or whether or not I'd even remember. 

16 Q. Remember what? 

17 A. Remember that I'd done -- gone to, say, a deposition 

18 at 5 o'clock that night. 

19 Q. My question was this. Do you recall at your deposition 

20 you did not testify that you used to estimate your time for the 

21 work you were going to do after hours? 

22 A. I don't recall one way or the other. 

23 Q. But you do know that you felt the need to supplement 

24 your answer by putting in the language that said, NXI estimated 

25 I my time . " 
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1 A. In addition to other language. 

2 Q. And I think I heard you say today that you would 

3 come back and fix the billings if your estimate proved to be 

4 inaccurate. 

5 A. Right. 

6 Q. Show me a case where you did that, sir. 

7 A. How am I supposed to do that? 

8 Q. Why -- why can't you do it? 

9 A. I have none of the records. I haven't had access to 

10 the records since May 5th, 2005. How am I supposed to do that? 

11 Q. Mr. Ferguson, you're a lawyer; are you not? 

12 A. Yes. 

13 Q. And you know the discovery process and how it works; 

14 do you not? 

15 A. Yes. 

16 Q. You know that you could have requested any documents 

17 from the defendants that you wanted that were relevant to this 

18 case; are you not? 

19 A. Let me think about that. I saw no need to request 

20 those records, and I can't -- for years --

21 Q. Is the answer to my question — 

22 A. No. 

23 Q. — yes? 

24 A. No, I'm not finished. 

25 I Q. Was the answer to my question, uYes, I'm aware of 
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I could remember a case 

I could have said, okay, 

Request 

ith 

ave 

time 

— or 

shown 

the billing records 

for Smith 

that; but 

, enter it, and 

vs. Jones, 

I know — 

prepare a request 

from Williams and 

and for this day. 

I know that 

then go back, get the 

I 

batch 

number, and revise the time either up or down. I know I do it. 

I know I did it. 

Q. Are you aware of any example of that happening in any 

billing from January 3rd, 2005 to May 4, 2005? 

A. Not three — almost three years later, no. 

Q. And you made no effort to determine that, due to 

discovery process? 

A. I could not recall any case at that time about it. 

Can you -- did you go through all the Williams and Hunt 

records, because you — 

Q. That's not my question. 

A. Okay. 

Q. My question --

A. Excuse me, your Honor, I apologize. 

THE COURT: Excuse me, leu me interject here. I 
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1 ordinarily would not do this; but I want to make it clear, 

2 as I would make clear to any witness, if you don't understand 

3 the question, then you can ask Counsel for clarification of a 

4 question. However, as a witness, you do not get the privilege 

5 to ask Counsel questions. It's totally improper of any witness 

6 to do that, and I'd ask that you refrain from doing that. 

7 Next question, Counsel. 

8 THE WITNESS: I will do so. 

9 Q. BY MR. ECKERSLEY: Tell me the procedure that you think 

10 you would use if you were going to go back and correct one of 

11 your faulty estimates. Walk me through that. 

12 A. You enter the batch edit number, and — 

13 Q. Where? How? 

14 A. In the billing system. 

15 Q. From your computer? 

16 A. From my computer. You put in the batch entry system, 

17 and then it pulls up those days that you've entered that time, 

18 and the file, and the description and everything, and then 

19 you go in and adjust the time that you've put down. At least 

20 that's the way it was, to the best of my recollection; but it's 

21 been two-and-a-half or three years, Mr. Eckersley. 

22 Q. And where ao you think those corrections would appear9 

23 A. I don't know where they appear. 

24 Q And would aomg that create a — excuse me, make a 

25 a_fferent title, right9 -- a record in the time entry batch 
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list under your entry? 

I have no idea. 

You know, a couple of times you referred to yourself 

as a trial lawyer; have you not? 

A. 

Q. 

cases 

A 

Q 

jury? 

Yes. 

It's something of a hyperbole; is it not? How many 

did you try at Williams and Hunt to a jury? 

They settled most of their cases. 

How many cases did you try at Williams and Hunt to a 

A. I'd have to sit down — I've got a list. I could 

produce the list and find the number of cases I tried whileat 

Williams and Hunt. I cannot recall. 

Q. It's like three or four, isn't it? 

A. I'm not going to speculate, Mr. Eckersley. 

Q. It's not five? 

A. I don't know. I tried more cases there than anybody 

else. 

Q, When you were listing the organizations to which you 

belong, I noticed you didn't list the American College of Trial 

Lawyers. 

A. No. 

Q. And is it — are there members of the firm who are 

members of the American College of Trial Lawyers? 

A. Pardon me? What was your question? 
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A. Right. Okay, I've got it. 

Q. You got it? Now, in your direct examination you 

indicated that some of the entries here are for work that was 

performed at home; do you recall that testimony? 

A. No, I said that it may have been performed at home. 

It was per — any part of this — any of these items, other 

than the office conferences, could be done at home, they could 

be done in the library, they could be done in a doctor's 

office, they could be done anywhere, except for the office 

conferences. 

Q. Look at the entries, if you would. 

A. Okay. 

Q. Do you see any there that you remember doing at home? 

A. No, I don't remember anything about these entries. 
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1 Q. I will ask you to think back and see if you can 

2 recall; and the jury will ultimately be the ones who will 

3 be called upon to resolve this, but I believe your direct 

4 testimony was --

5 MR. ORCHARD: Your Honor, I would move — your Honor, 

6 I think it's inappropriate for the editorial comment. 

7 THE COURT: Well, okay. 

8 MR. ORCHARD: I object. He can ask the question 

9 without doing this. 

10 THE COURT: Excuse me. Your objection is very, very 

11 technically correct. At the same time, it is also a very 

I 

12 true statement, as I instructed the jury previously that they 

13 will be called upon to resolve the questions of fact in this 

14 particular case. So while it's technically correct, in any 

15 real, meaningful sense, the statement is not improper. 

16 Now, I'm going to request Mr. Eckersley to refrain 

17 from doing it; but I want to make it clear, it's just a 

18 reaffirmation of the instructions that I've already given 

19 the jury as to they will be the final decision maker in terms 

20 of what the facts are in this case. 

21 MR. ORCHARD: My only point, your Honor, is that's your 

22 job, and that's their job. That's not our job to comment on 

23 it. That's my objection. 

24 THE COURT: Next question, please. 

25 Q. BY MR. ECKERSLEY: Do you see the entries for Robb vs. 
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1 Cox? 

2 A. Yes. 

3 Q. I take it you do not recall when you did that work or 

4 where you did that work? 

5 A. Correct. 

6 Q. One of the entries is for preparation of a Bordereaux 

7 report; do you see that? 

8 A. Yes. 

9 Q. Tell the jury what a Bordereaux report is. 

10 A. A Bordereaux report is required by UMIA on the high 

11 exposure cases. It's my understanding that UMIA takes that 

12 information and passes it along to their re-insurance company. 

13 So the re-in -- the values have to be as close to accurate 

14 in those Bordereaux reports as possible. 

15 What we are — what Mr. Glenn and Doug Smith told me 

16 is, "You've got to be thorough. You cannot leave out anything 

17 that's happened between the last Bordereaux report and this 

18 Bordereaux report." So they have to be factually accurate. 

19 You have to contain the information from the deposition that 

20 was taken in between the last Bordereaux report and this 

21 most recent Bordereaux report, Court ruling information — 

22 MR. ECKERSLEY: Your Honor, my question simply went to 

23 what it was, not his methodology in preparing. 

2 4 THE WITNESS: No, I'm answering your question. 

2 5 THE COURT: Excuse me. 
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be sustained. 

are 
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what I just 
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something 

the cases 

. Glenn that 

case by this 

described? 

A. No, i t ' s what I j u s t desc r ibed , before you i n t e r r u p t e d 

me. 

Q. Is it, sir, a report to the company, bringing them 

up to date on the files in your possession on which you're 

working? 

A. It's more than that. 

Q. Is it at least that? 

A. It's more than that. 

Q. I note that you also have a time listed here for Smith 

case; do you see that? It says, "Preparation of Bordereaux 

Report," among other entries? 

A. Which entry -- what number are you on now? 

Q. Work your way down to about 5. 

A. Okay, I see Merce at Cross. Is that the on you're 

asking about? 
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Q. 

A. 

Q. 

A. 

No, w e ' r e on March 2 3 r d . 

R i g h t . 

Which exhibit are you on? 

Exhibit 4. 

Q. All right, go to Exhibit 3, if you would, so we're on 

the same page. 

A. Exhibit 3 is cut off on the left-hand column. 

Q. Excuse me. You need to get to March 23rd. 

A. (Inaudible). 

Q. Pardon me? Page 16. 

A. Thank you. Okay, now what is your question? 

Q. My question is, do you see the time mentioned — it 

looks like it's actually the fourth entry for Smith case. 

A. Yes, Smith vs. Long. 

Q. At 1.75 hours? 

A. 

Q. 

not? 

A. 

Q. 

A. 

Q. 

A. 

My memor 

Q. 

Yes. 

And that has a Bordereaux report in it again; does it 

Yes. 

Do you recall that case? 

I represented Dr. Wong. 

My question is, do you recall the case? 

I'm trying to re -- I don't recall that specific case. 

y is that it was a new case to me. ! 

Do you recall a case where Collin King was local 
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Counsel involving that client? 

A. That's not --you've got the wrong case, Mr. Eckersley. 

Q. Do you recall the substance of the Bordereaux report 

that you prepared in connection with this case? 

A. The case where Collin King was local Counsel was --

Q. That's not my question. 

A. -- Pinson. 

Q. Do you rec — oh, thank you. 

A. Monette vs. Pinson. 

Q. Okay. Is there an entry for a Bordereaux report in 

that file in that case on this date? 

A. Yes. 

Q. All right, and it includes, as I say, a Bordereaux 

report; does it not? 

A. Yes. 

Q. Do you remember that Bordereaux report? 

A. No. 

Q. Do you know what period of time of the 3.25 hours 

you have listed on this entry would have been devoted to 

preparat: 

! A. 

Q. 

A. 

Q. 

were two 

Lon of that report? 

No. 

Do you remember if it was two paragraphs long? 

I don't remember. 

Did you occasionally submi-c Bordereaux reports that 

pages long — two paragraphs long? 
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depending on the 

multiple pages. 
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the Bordereaux reports 

A. 
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I very easily 

out of the office? 

could have. 

How do you typically do one; do 

I can dictate 

status 

those 

of the 

prepar 

you dictate? 

it, I can use my laptop, 

a hard copy of the last Bordereaux report 

entries 

Q. 
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case, 

ation 

print 

handwritten 

what do 

r secretary? 

you 

of 

off 

do 

A. Well, that all depends on how I did it. If I did it 

on the PC, there's — Williams and Hunt had a document system 

at the time, and I would rev — either create or revise an 

existing document, and then send an email to the secretary and 

say, "Okay, this is what you need to do with this Bordereaux 

report." If I dictate it, I give them the mini-cassette to 

transcribe; and then they transcribe it, and then I edit it. 

Q. Regardless of how you get the information to the 

secretary, they would then start working on the document, 

correct? 

A. Usually. 

Q. So if Williams and Hunt computer records showed all 

three of these Bordereaux reports were being worked on and 

concluded before 4 :30 on the 23rd, that would indicate to you, 
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not something you did at home? j 

that' 

— I 

d it. 

home, 

could 

ytime 

s definitely not right. I 

mean, at home, brought it in, 

that means you would have done 

have done it anytime before -~ 

on the 23rd. See, I went to 

in the morning. It took 30 minutes, 

Then I had all of that morning to 

do the Bordereaux report. 

Q. My question is this. If, in fact, the records show 

that all three of these Bordereaux reports had been inputted 

and created documents by your secretary or secretaries — and 

I'll discuss that with you in a minute — by 4:30, then they 

wouldn't represent work that you were estimating you intended 

to do at home after 5 o'clock? 

A. I can't answer that from just that limited facts. 

Q. It sounds like — 

A. Because I could --

Q. -- excuse me, sir. 

A. Excuse me. 

Q. If it's done by 4:30, your input, and the creation of 

documents done by 4:30, why can't you answer the question that 

it doesn't represent work that you estimated your hours for 
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definition, sir. ! 

rough draft form. 

take it home and revise 

it. 

aware that the Williams 

it. 

I could take 

I could transfer 

and Hunt computer 

records of every time a document 

are 

is modif 

Yes 

And 

you aware that 

"ied? 

so if what you've 

it keeps 

just desc 

is 

records 

ribed is 

entered? 

every time a 

thinking 

something that might take place, there would be a record of 

that, wouldn't there? 

A. I would not know that. I have not been there for 

almost three years. It was not — I don't know that there 

would be a record of that. Their system is not foolproof. 

The staff that operates it is not foolproof. 

Q. Sir, my question is, there would be a record. 

A. I ask — 

Q. I'm not asking you to editorialize about the 

competence of your former associates and staff. I'm asking 

you, do you know that there would be a record? 

A. I do not know one way or the other. 

THE COURT: Excuse me, Mr. Eckersley. 

Members of the jury, we are going to take a ten-minute 
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recess at this time. Please remember all the admonitions I've 

given to you previously. Those admonitions continue to apply 

at this time. We'll recess for ten minutes. Kathy, you may 

take the jury. 

COURT BAILIFF: All rise. 

(Recess taken) 

COURT BAILIFF: All rise. Third District Court is 

again in session. Please be seated. 

THE COURT: Your witness may retake the witness stand. 

Q. BY MR. ECKERSLEY: Mr. Ferguson, are you aware that 

once a batch entry has been made and placed into the system by 

the administrator, that the timekeeper can no longer access it? 

A. I'm not aware of that one way or the other. I know 

that I was able to access those that I had to change. 

Q. Do you recall ever asking anyone in administration, 

particularly Janet Walker or Nikki Bowen, to make changes for 

you? 

A. What I recall, we would get email — 

Q. 

A. 

Q. 

to make 

A. 

I would 

Sir, my question was this. 

No. 

Do you recall ever asking Janet Walker or Nikki Bowen 

changes in the batch entry audit list on your behalf? 

At times 1 would -- when Nikki Bowen was my secretary, 

ask her to make batch entry revisions to my billing 

statements where there had been an error. 
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Q. Are you aware that at the time she was your secretary, 

Nikki Bowen did not have the capacity to enter into the time 

entry batch audit list to make revisions? 

A. She got it done. 

Q. She got what done, sir? 

A. She got the changes made. 

Q. And so to do that, she would have had to have gone to 

Janet Walker and ask the changes to be made? 

A. I don't know. 

Q. But you believe you had occasions to ask Nikki Bowen 

to enter your time or to change your time? 

A. Yes. 

Q. Okay, let's go to the meeting on May 5th, where your 

termination is announced to you. Do you recall that meeting, 

as you testified rather emotionally this morning? 

A. Yes. 

Q. Do you recall at that occasion that you indicated to 

Elliot Williams that he was crazy, he was mentally ill, and he 

was having a drug reaction? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No, 

Did 

Not 

But 

I didn't say anything about a drug reaction. 

you say medication? 

me. 

you did say he was crazy? 

I did. 

You said he was insane? 
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that 

was 

le 

yes, 

Q. Imagine this with me, all right? Let's say that you 

had someone working under you, who you knew to have been in 

the office for only five hours, and they submitted a bill for 

that day for ten hours; five hours on one case, five hours on 

another. You knew they took no work home with them, and so 

you knew that the bill had to be overstated by five hours, all 

right? Using that as a hypothetical, are you with me? 

A. Yes. 

Q. All right. It would be impossible for you to determine 

which of those bills was false; would it not? 

A. The only way you could find that out was to go to the 

person and ask them. 

Q. Well, in my hypothetical, you know them to be false. 

So the answer to the person who has lied would be irrelevant to 

that analysis, wouldn't it? 



-159-

1 I A. How would you know it? 

2 Q. Because you'd know five hours of work was done, ten 

3 I hours was billed to two files. You cannot know which of the 

entries is false, whether it's A, B or a combination of both. 

5 I A. How do you know it's false? 

6 Q. I'm asking you to assume it, sir. 

7 A. No, I need to know more. I need to know how you know 

it's false. 

9 I Q. You assume it, sir. 

10 I A. Again — 

11 Q. That's my question to you. 

12 A. — I can't assume it. 

13 THE COURT: Excuse me. I'm going to interject here. 

14 It's fairly standard practice, at least in my experience, on 

15 cross examination, for Counsel to be able to put hypothetical 

16 questions to a witness. I would like to direct you at this 

17 time to pay very close attention to the question that's put to 

18 you, answer the question, and only that question, and don't 

19 make any attempt to volunteer additional information beyond 

20 which the question calls for, or an attempt to argue your 

21 theory of the case. Counsel -- you have able Counsel here in 

22 a position to do that. So I'm going to direct you at this time 

23 to answer the question. 

24 Restate it. 

25 Q. BY MR. ECKERSLEY: Question is this. If you have 
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1 knowledge that someone has worked five hours, but they have 

2 billed ten hours, five on one file, five on another, it's 

3 impossible for you to determine which of those entries is 

4 false. It could be A is false, B is false, or a combination 

5 of A and B is false; could it not? 

6 A. I don't understand your question. 

7 Q. What part of it don't you understand? 

8 A. I don't understand it. 

9 Q. All right. I'll walk through it again as slowly as I 

10 can and as clearly as I can. You know that someone has worked 

11 five hours. You know that they have presented a bill for ten 

12 hours; five hours devoted to one case, five hours devoted to 

13 another. All right; you with me? 

14 A. (No verbal response). 

15 Q. You can't know which of those entries is false, can 

16 you? 

17 A. I thought your hypothetical said to 100 percent 

18 certainty, one of them is false; is that your hypothetical? 

19 Q. No, sir. Listen again, please, if you would. My 

20 hypothetical is this. You know five hours has been worked. 

21 You know ten hours has been billed; five hours to one file, 

22 and five hours to another. You don't know if the five hours 

23 into the first case is false, or the five hours into the second 

24 case is false, or that there's a false entry in combination in 

25 I one and/or the other, but you know that there's been a false 
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1 I entry, correct? 

2 A. I still don't understand your question. 

3 I Q. All right, then we'll leave it alone. You'd agree 

with me, would you not, that if a lawyer had information 

5 I suggesting that his client had been over-billed, that he would 

6 have a duty to go to that client and tell him so? 

7 I A. He would first have to reasonably 

Q. Sir, my question is, would he have a duty to go to the 

9 | client and tell him that? 

10 I A. After he reasonably investigated the facts. 

11 Q. So the answer is yes, there would be such a duty? 

12 A. After he did a reasonable investigation. 

13 Q. And you would also expect the lawyer to try to make 

14 amends to the client if he had reason to believe that the over-

15 billing had occurred? 

16 A. After a reasonable investigation showed that the over-

17 billing occurred, yes. 

18 Q. And you know that such occurred in this case with UMIA 

19 and Williams and Hunt; do you not? 

2 0 MR. ORCHARD: I'm sorry, object to — it's vague. What 

21 occurred? 

22 Q. BY MR. ECKERSLEY: You know that there was a 10 -- over 

23 a $10,000 credit by the firm of Williams and Hunt to UMIA for 

24 work that they believed you had over-billed? 

25 A. I don't know that one way or the other. 
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Robb and 

the 

of credits 

on that bill, you're just ignorant of that as you sit here? 

MR. ORCHARD: That's asked and answered. 

THE COURT: Overruled. 

THE WITNESS: Yes. 

Q. BY MR. ECKERSLEY: To your knowledge, did the firm ever 

tell anyone outside of the firm, other than representatives of 

UMIA, of the basis of your termination? 

A. To my knowledge, they told Marty Oslowski, they told 

Art Glenn and Doug Smith. 

Q. So the answer is, to your knowledge, you have no 

knowledge of him telling anybody else9 

A. Correct. 

Q. No one that you asked for employment said, "No, 

I'm not going to hire you, because you were fired for over-

billmg"9 

A. That's correct. 
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1 Q. In fact, the publicity associated with your being 

2 terminated for over-billing was a result of actions you took; 

3 was it not? 

4 A. What publicity are you talking about? 

5 Q. Didn't you, in your complaint in this action, assert 

6 that Williams and Hunt say you were fired for over-billing7 

7 A. Yes. 

8 Q. And didn't you distribute that complaint to several, 

9 approximately 12 members of the bar, by fax machine and 

10 otherwise on the day that you filed it — 

11 A. Yes, that's true. 

12 Q. — what in fact was the reason for your termination? 

13 A. Excuse me, I apologize. That is true. 

14 Q. So to the extent that it's known in the bar why you 

15 were fired is your responsibility? 

16 A. The grounds for -- the allegations of firing, yes. 

17 MR. ECKERSLEY: That's all, your Honor. 

18 MR. ORCHARD: May I redirect, your Honor? 

19 THE COURT: Go ahead. 

20 MR. ORCHARD: Thank you. 

21 MR. ECKERSLEY: Excuse me, if 1 can give the admitted 

22 exhibits to her. 

2 3 THE COURT: You may. 

24 MR. ORCHARD: We'll try to do that at a break or at 

25 I lunch and get all the exhibits m that we're going to agree to 
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1 admit, your Honor. 

2 THE COURT: That's fine. 

3 REDIRECT EXAMINATION 

4 BY MR. ORCHARD: 

5 Q. Mr. Ferguson, how long after you were fired did you 

6 send out the complaint to your friends and colleagues? 

7 A. Seven months. 

8 Q. So for seven months did any of your colleagues or 

9 friends, to your knowledge, know why you had been fired from 

10 your firm where you were a partner in less than 24 hours? 

11 A. No. To my knowledge, none of them knew. 

12 Q. They just knew that you'd been fired? 

13 A. Right. 

14 Q. And some of them knew you d i d n ' t have any UMIA work; 

15 i s t h a t r i g h t ? 

1 6 A. Yes . 

17 Q. Mr. Eckersley made you a hypothetical based on ten 

18 hours and two cases; and I want to take you back to the defense 

19 exhibit, which I believe is No. 3. 

20 MR. ORCHARD: To save time, may I approach the witness, 

21 your Honor? 

22 THE COURT: You may. 

23 Q. BY MR. ORCHARD: On that date, would you please explain 

24 to the ladies and gentlemen of the jury, for the hours that you 

25 I spent on that day that they are accusing you of over-billing 
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the 

cases 

lie d on 

Q. You also heard Mr. Eckersley say that you had spent 

3.25 hours on your Bordereaux report for the Pinson case. 

Would you look at that entry, please? 

A. Yes. 

Q. What else did you do for the Pinson case that's 

reflected in your bill, the work, besides doing the Bordereaux 

report for that entry? 

A. Telephone conference with Douglas Smith, resettlement 

negotiations and mediation, review of file, and preparation of 

Bordereaux report, various communications with M. Smith, who's 

Marvin Smith, a structured settlement person that UMIA uses, 

and telephone conference with Paul Felt. I think Paul was to 

be the mediator. 

Q. So the Bordereaux report was one piece of all the 

things you did in that 3.25 hours? 
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Yes. 

Mr. Eckersley talked to you about April 17th of 2005, 

ration of witnesses. 

THE COURT: I believe it's April 7Lh, Counsel. 

MR. ORCHARD: Oh, I'm sorry, my L looked like a 1. 

BY MR. ORCHARD: April 7, 2005, do you remember that? 
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1 A. Yes, especially with the plaintiff's lawyer m that 

2 case. 

3 Q. You said it would have been malpractice to ask 

4 questions of your own expert. Why do you say that? 

5 A. Because unless your own expert has made a critical 

6 mistake that needs to be re — needs to be and can be reversed 

7 in the deposition, you don't ask your expert question. If 

8 it's not -- if he doesn't make any mistakes, there's no reason 

9 to ask him that question, and if he makes minor mistakes, you 

10 can correct, even with a correction sheet, or a file. That's 

11 what you do, because every time you ask your expert question, 

12 it just opens the door for plaintiff's attorney to ask them 

13 more. One of the things you want, is you want that deposition 

14 to end. You don't want it to keep going. 

15 Q. You were at the depositions that were taken in this 

16 case by Mr. Eckersley; is that right? 

17 A. Yes. 

18 Q. In the deposition of Marty Oslowski, did Mr. Eckersley 

19 make any objection — or did he ask any questions? 

20 A. Not to my memory. 

21 Q. Let me just refresh your memory. 

22 MR. ORCHARD: May I approach, your Honor? 

23 THE COURT- You may. 

2 4 Q. Btf MR. ORCHARD I'm showing you the deposition of 

2 5 I Martin Oslowski in this case. Can you see the bortom here when 
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1 it's asked if Mr. Eckersley has any questions? 

2 A. He said, "No." 

3 Q. Page 25, line 22, the deposition of Art Glenn was also 

4 (inaudible) in this case. Did Mr. Eckersley ask any questions 

5 — do I need to ask permission, your Honor? 

6 THE COURT: You may. 

7 MR. ORCHARD: Thank you. 

8 THE WITNESS: Not that I recall. On page 45, line 23, 

9 Mr. Eckersley — no. 

10 Q. BY MR. ORCHARD: The deposition of George Hunt, the 

11 deposition of Elliot Williams, do you have any recall that 

12 Mr. Eckersley asked any questions? 

13 A. My memory is he asked no questions. 

14 Q. See the bottom of the page there? 

15 A. Yes, page 129, line 20, Mr. Eckersley: 

16 A. No, nothing I can think of. 

17 Q. Mr. Eckersley asked you about being a lawyer and the 

18 discovery process. As I understand it — well, you tell me. 

19 Did you have any access to any of the files, or any of the 

20 records that your former law firm --

21 A. No. 

22 Q. -- after May 5th of 2005? 

2 3 A. Excuse me, no. 

24 Q. I asked you about the discovery process, and I want to 

25 I show you the discovery that we sent out. 
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1 MR. ORCHARD: May I approach again, your Honor? 

2 THE COURT: You may. 

3 Q. BY MR. ORCHARD: And these were the defendant's answers 

4 and the responses to our request for production of documents 

5 and our interrogatories where we ask some questions about the 

6 case. Do you recall that? 

7 A. Yes. 

8 Q. Do you see request No. 6? 

9 A. Yes. It says, "Please produce all tangible things 

10 including but not limited to photographs, video recording, 

11 films, movies, drawings, pictures, computer generated displays, 

12 illustrations, models, et cetera, showing, depicting or 

13 representing defendant's claim that plaintiff was over-billing 

14 by any client of Williams and Hunt while under their employ." 

15 Their response is, "Already provided. Time sheet match up log 

16 on, log off records, calendar and comparisons." 

17 Q. When we ask for billings on request for production of 

18 No. 13, we ask them, "Please provide a copy of billable records 

19 for defendant Williams and Hunt for the months January through 

20 May 2005." We said, "By this request, plaintiff does not 

21 object to removing client names or confidential information, 

22 but rather seeks the daily billing information for the firm by 

2 3 employee." What was their response? 

24 A. "Summary of hours, bills attached hereto." 

25 I Q. It gives a summary? 
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1 A. Right. 

2 Q. Do the specific bills we get? 

3 A. No. 

4 Q. "Request for production of documents," No. 18. It 

5 says, uPlease provide a copy of any record which defendants 

6 contend supports their contention that plaintiff over-billed 

7 UMIA," and their response? 

8 A. "Already provided parenthetical time records, batch 

9 entry sheets, log on, log off records, and comparisons." 

10 Q. You see that was signed under oath by George Hunt and 

11 Elliot Williams? 

12 A. Yes. 

13 Q. Okay. Have you ever seen in this case other computer 

14 records, Bordereaux reports, any other documents that they 

15 — that Mr. Eckersley talked to you about in your cross 

16 examination that suggests you over-billed, other than what's 

17 here? 

18 A, No. 

19 Q. You under -- you heard him ask you the question 

20 of whether or not you knew if there were computer records 

21 that showed every time you opened a record, or every time 

22 a document was modified, has anything like that ever been 

23 produced, despite our request in this case? 

24 A. Not that I've seen. 

25 Q. Did they — did they produce -- Mr. Ferguson, did 
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they produce the deposition that they used to cross examine 

you with? 

A. Excuse me, I didn't understand that question. 

Q. My question is, what we asked them to produce, did 

they ever produce the deposition of Mr. Tippetts or of Vincent 

Markovich? 

A. No, the first time I saw those were today. 

Q. Did Williams and Hunt address any of the issues 

regarding the April 7 or April 8 depositions of doctors before 

they fired you for over-billing? 

A. Absolutely not. 

Q. Did they address any of the bills from 3/23 on the 

extra five or six hours they claim you worked or billed and 

didn't work, before they fired you for over-billing? 

A. Not only did they not do that, they asserted that the 

over-billing was not for specific cases and not for specific 

days. 

MR. ORCHARD: That's all 1 have. Thank you. 

BY MR. 

Q. 

might 

THE COURT: Anything else? 

MR. ECKERSLEY: Yes, just briefly. 

THE COURT: Go ahead. 

RECROSS EXAMINATION 

ECKERSLEY: 

I assume you have no information regarding what I 

have billed for those depositions which I attended and 
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1 did not ask questions? 

2 A. No, that's attorney work product or attorney/client --

3 Q. So the answer is you don't know? 

4 A. — so I don't have it. 

5 Q. Let me show you what's been marked as Defendant's 

6 Exhibit 17. Can you identify that for me? 

7 A. This is one of the pages from my handwritten calendar 

8 that I talked to you about. 

9 Q. And it's actually for March 23rd; is it not? 

10 A. Well, it was originally printed off as March 22nd, and 

11 it's stricken through — the 23rd is written at the top. 

12 Q. And do you see the entries that you've made there? 

13 A. Yes. 

14 Q. And I'd agree that your handwriting's not very good, 

15 but can you tell me if you make these entries sequentially? 

16 That is, is the top entry the first thing that you worked on? 

17 A. There's no way of telling. 

18 Q. And I note, from reading those, you can tell this does 

19 correspond with your March 23rd billing; does it not? These — 

20 A. I haven't --

21 Q. — not -- the case names? 

22 A. I'd have to go through one at a time and compare them. 

23 I have Defense Exhibit 4 here. Is that what you're --

2 4 Q. Look an Exhibit 3. 

25 A. What page? 
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Q. I t h i n k whatever page May — I mean, March 23 rd i s on. 

A. Okay, I have i t . 

Q. Can you conduct the comparison you were talking about? 

A. Well, on Defense Exhibit 3 at page 16, for March 23rd 

the first entry is Robb vs. (Inaudible), whereas on the 

handwritten, Defendant's Exhibit No. 17 is Bruce. Then the 

next entry on the billing record is Bird vs. Redding. Then 

Bird vs. Redding is six lines down — or six entries down on 

the handwritten billing. The next one on the — 

Q. Mr. Ferguson, perhaps it would be easier if you could 

just conduct this not orally; just read it over and satisfy 

yourself that these are the — these billings -- that this 

Exhibit 17 corresponds the same day as the March 2 3rd billing. 

A. I apologize. I thought your question was, are they in 

the same order. 

Q. No, I'm off that question. My question now is, are 

they — did they reflect the same events? 

A. Yes. 

Q. Okay. Now, with a couple of except ions t h e r e , t h e r e ' s 

no time recorded on Exhibit 17 --

MR. ECKERSLEY: — by the way, your Honor, 

Exhibit 17. 

THE COURT: Any objection? 

MR. ORCHARD: Wo, sir, no objection. 

THE COURT: D-17 is received. 

I'd offer 
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1 (Exhibit No. D-17 received into evidence) 

2 THE WITNESS: There's no time entries on Exhibit 17, 

3 correct. 

4 Q. BY MR. ECKERSLEY: Well, look at the Bird entry. There 

5 is what purports to be a time entry there; is there not? 

6 A. Yes. 

7 Q. At .25? 

8 A. On the other side. 

9 Q. And that would be what you typically do to make note 

10 of the time that you had worked? 

11 A. Not typically. As I explained on these records, it's 

12 not usually written down on the handwritten one, unless it's a 

13 day out of the office where I might forget the amount of time. 

14 Q. Is it in your — the time written out in the left-hand 

15 side of the Bird entry corresponds exactly with the time on the 

16 billing; does it not? 

17 A. Yes. 

18 Q. Okay. Go up to the Toscano entry; do you see that? 

19 A. Yes. 

20 Q. Does there appear to be a time there that's been 

21 written and crossed out? 

22 A. I think that is the file number. Yes, you can look 

23 at the bill, and the bill shows the file number is 1573, and 

24 that's the number next to the Toscano --

25 Q. Oh, that's the file number? 
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Right. 

Okay, thank you for that. You frequently have 

to having UMIA clients; have you not? 

Pardon me? 

I said you have frequently referred to having UMIA 

have you not? 

Yes, 

When you came to the firm, you brought no medical 

ice files with you, did you? 

I did. 

Q. What files were those, sir? 

A. They were AETNA files. 

Q. AETNA left the medical malpractice insurance market in 

the early N80's; did they not? 

A. Well, what they had is they had some — they still 

had medical malpractice files. I don't know — they still had 

medical malpractice files. 

Q. Do you have any recollection of any cases you were 

working on? 

A. Not at this time. 

Q. Are you aware that Art Glenn went to UMIA in 1987? 

A. Yes. 

Q. All right. 

A. Well, yeah, that sounds right. 

Q. So to the degree that you were working on files for 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-176-

UMIA, you recognized that you were working on files for Elliot 

Williams' client? 

A. Elliot Williams was general Counsel for UMIA. We — 

Q. And a close -- go ahead. 

A. Excuse me. 

Q. And a close personal friend of the President and CEO? 

A. Right. 

Q. And you understood that he had great control over how 

UMIA was going to give out the work? 

A. Who? 

Q. Elliot Williams. 

A. He didn't really. 

Q. That's your belief? 

A. Well, that is, because his influence with Marty --

Marty was the CEO; Marty was not over claims. Art Glenn was 

over claims. 

Q. And it was at Marty's direction that Art Glenn could 

not assign you any more cases? 

A. Right. 

Q. So he had complete control over the distribution of 

the files; did he not? 

A. At that instant he did. 

Q. Did it ever occur to you — for instance, when you 

sent out the email of March 16, 2005, that it was not in your 

economic interest to get on the wrong side of Elliot Williams? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

| A. 

Q. 

A. 

Q. 

A. 

recross 

him to 

-177-

When I sent that — 

Sir 

No. 

— 

— did it occur to you? 

No, 

MR. 

THE 

MR. 

, but 

it did not. 

ECKERSLEY: Thank you, that's all. 

WITNESS: It did not. 

ORCHARD: I'm not use to direct cross, redirect and 

the — he went outside the scope. May I just ask 

explain the last answer, and that's all I have? 

THE COURT: You may. Put the ques — you have to do it 

in a question format, though. 

MR. ORCHARD: That's why I really love a Court reporter, 

because I can ask them to read it back. I think I can remember 

it. 

THE COURT: Well, we're not going to read it back; and 

if you can't remember the question, then I'm going to have him 

step down. 

MR. ORCHARD: All right, let's test my memory. 

BY 

Mr 

MR. 

Q. 

ORCHARD 

Okay, 

FURTHER REDIRECT EXAMINATION 

the question was about 

Elliot Williams. 

A. 

That's 

Yes, 

what it 

and 

is 

that's 

Mr. W 

-- it's 

llliams 

like 

was 

the economic 

speaking 

che power 

tru 

I 

power of 

th to 

was 

power. 

speaking 
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have a 

you 

THE WITNESS: Yes. 

THE COURT: Please be seated. 

MR, PETERSON: May I retrieve this before we get going? 

THE COURT: You may. 

MR. ECKERSLEY: And may I give Exhibit 17 to the clerk, 

your Honor? 

THE COURT: You may, and — yeah, and those that have 

been received ought to find their way over here — 

MR. ECKERSLEY: Yes. 

THE COURT: — so they don't get lost. 

ELLIOT WILLIAMS, 

having been first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. PETERSON: 
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1 Q. All right. Let's just start, if we can, Mr. Williams, 

2 by having you describe for us generally what it is that you do 

3 for a living. 

4 THE COURT: Okay, and before we do that, just for 

5 record purposes, Counsel, would you have him state his name 

6 and his — 

7 MR. PETERSON: Oh, I'm sorry, your Honor. 

8 THE COURT: — business address. I mean, I know we all 

9 know who he is, but I'd like the record to --

10 MR. PETERSON: You bet, I apologize. 

11 THE COURT: — have that information. 

12 THE WITNESS: Yes, my name is Elliot Williams, and our 

13 office is at 257 East 2nd South in Salt Lake. 

14 Q. BY MR. PETERSON: Okay, and you're a shareholder and 

15 essentially one of the named members of the law firm in this 

16 case, Williams and Hunt? 

17 A. Yes. 

18 Q. Now, in that capacity, your law firm itself started 

19 back in the early 1990's; is that right? 

20 A. April 1st, 1991. 

21 Q. All right, and was it as Gary Ferguson described, or 

22 we heard yesterday perhaps, that in essence you went from 

23 another law firm into starting your own firm? 

24 A. That's correct. 

25 I Q. And when you did that, did you take work from some 
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1 particular source with you to start the firm? 

2 A. Yes, all of us did. 

3 Q. And in particular, did you have the expectation at 

4 the time you formed the firm that you would be doing insurance 

5 defense type work? 

6 A. My expectation was to continue working on medical 

7 malpractice defense cases for the UMIA. I was also outside 

8 general Counsel for the Utah Medical Association. Both 

9 entities came with us to our new firm. 

10 Q. All right. Likewise, did Mr. Ferguson join the firm 

11 shortly after or around that same time? 

12 A. Around that same time, yes. 

13 Q. Why did you bring him in? 

14 A. We had known Gary for some time; and he seemed like 

15 a good trial lawyer. The objective of forming our own firm 

16 was to have a firm in which our friends worked, and we worked 

17 together as friends for a long time, and we thought Gary would 

18 be a good fit — 

19 Q. He was a friend? 

20 A. -- and he was for a long time. 

21 Q. I apologize, I spoke over you. He was a friend for a 

22 long time, correct? 

2 3 A. Yes, he was. 

24 Q. All r i g h t , and a good lawyer for a long t i m e , I take 

25 i t ? 
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A. Yes, I agree. 

Q. He was a shareholder, and what did that mean in the 

context — so that the jury understands, what did that mean in 

the context of the law firm? Did it mean something more than 

he just received a salary, I guess is where I'm going? 

A. Well, our firm is a professional corporation. We each 

own a single share of the -- of stock. That's what it means. 

Q. And is — ultimately are the firm's revenues divided 

someway among shareholders? 

A. Yes. Actually, for the first four years we paid each 

other exactly the same, even though we brought in different 

revenue. 

Q. And then — 

A. Then as our productivity changed, then so did the 

compensations reflect that. 

Q. And so the compensation arrangement may have changed 

to the point where some shareholder might get a bit more, say, 

than another shareholder; is that fair to say? 

A. Yes. 

Q. And that would have been done based on what you 

perceive 

firm — 

revenues 

A. 

Q. 

d to be the amount of 
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A. Absolutely. 

Q. For example, in your position, you are, I suppose, 

somewhat of a rainmaker, as we say, in the business. That term 

you understand; do you not? 

A. Yes. 

Q. Tell the ladies and gentlemen of the jury what's a 

rainmaker. 

A. Well, a rainmaker generally is a lawyer who brings 

work into the firm not only for himself to do, but for others. 

Q. And that has value to other members of the firm, 

doesn't it? 

A. I think so, 

Q. And that may cause you, for example, to be compensated 

more than, say, another lawyer who's also a shareholder? 

A. Could have been. It wasn't, though. 

Q. Okay. Likewise, in addition to that, sometimes share­

holders who have administrative duties may make more money than 

others; is that fair to say? 

A. That's fair to say. 

Q. And likewise, your billing rates probably differed 

from attorney to attorney, I take it, from the beginning and 

ultimately even today, I suppose, within your firm; is that — 

A. Yeah, that's right. 

Q. And would your rate be likely among the highest, I 

take it, of the lawyers m your law firm? 
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1 ] A. It is. 

2 Q. And by the same token, was Mr. Ferguson's rate less 

3 than yours while he was a member of the Williams and Hunt law 

4 firm? 

5 A. Yes. 

6 Q. Is it fair to say from your recollection of events, 

7 I that Gary Ferguson enjoyed being a member of the Williams and 

Hunt law firm at least for the bulk of that time? 

9 I A. Yes, I think so, until about 2003. 

10 Q. Okay. Did he participate, as you expected he would, 

11 during those years taking cases, defending cases, that sort of 

12 thing? 

13 A. Yes, he actually chose to limit the number of cases 

14 that he worked on. I think he did that to manage stress. 

15 Q. I think — did he do that later, as opposed to not 

16 2003, but wasn't — hadn't you previously testified that that 

17 occurred sometime around 2005? 

18 A. I thought it was earlier than that, but -- in fact, 

19 I'm quite sure he had had a caseload of 12 to 14 cases, maybe 

20 half a dozen of them active at any given time. It had been the 

21 case for quite a while. 

22 Q. All right. Now, while you were shareholders — you've 

23 referred to him at times as a partner, a business partner, 

24 I correct? 

25 I A. Yes, 
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And in that sense, you wanted to be associated with 

ile he was your partner or your shareholder, right? 

Yes. 

You wanted to be in business together, correct? 

Yes. Yeah. 

And you did that because you trusted him as a lawyer 

fellow member of the firm, correct? 

That eventually ceased, but yes. 

Sure, understand. At some point in time you fired 

A. Yes, we did. 

Q. Okay. Now, generally with respect to Mr. Ferguson as 

a lawyer in the Williams and Hunt law firm, if we were to take 

a look at the time that he spent there, his practice developed 

to the point where it was largely UMIA medical malpractice 

insurance defense by 2005? 

A. Except for a couple of plaintiff's cases he took, yes. 

Q. All right, with respect to those cases that came from 

UMIA, is it fair to say that he took cases that were assigned 

by personnel at the Utah Medical Insurance Association? 

A. That7 s correct. 

Q. Describe for us, if you would, how that process 

occurs. How is it that a case might come to be assigned to, 

say, Gary Ferguson, as opposed to some other lawyer in the 

firm. I know you had another Ferguson, a Dennis Ferguson, if I 
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1 remember correctly; is that right? 

2 A. Yes, that's right. 

3 J Q. Okay, and I don't know whether that Mr. Ferguson did 

medical malpractice defense. Did he? 

5 1 A. He did. 

6 Q. Okay. So tell the ladies and gentlemen of the jury 

7 how that process occurred. How does the — Gary Ferguson might 

get a case? 

9 I A. Sure. When a physician receives a notice that there's 

10 I going to be a claim, he or she will call the UMIA. That's the 

11 insurance company. The claim representative will interview 

12 the physician by telephone, get information about the claim. 

13 He'll ask the physician if he or she has worked with a lawyer 

14 previously, and if they'd like to work with that lawyer again. 

15 If that's the case, then that's how the case is assigned. 

16 If they've had no prior experience, if they have a 

17 preference, maybe for someone good at speech or something, if 

18 they know one of the lawyers, they can request that lawyer. 

19 That request is almost always granted. If none of those things 

20 happen, then the claim adjuster can assign the case to any one 

21 of the UMIA lawyers who does work for them. 

22 Q. Now, that raises a point. There are other law firms 

23 in the Salt Lake area who do defense work for UMIA — 

2 4 A. Yes. 

2 5 Q. --in the medical malpractice area. 
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1 A. That's correct. 

2 Q. And you frequently find your — maybe not frequently, 

3 but do you occasionally find yourself together with another law 

4 firm representing what we call nco~defendants," two separate 

5 doctors, per se? 

6 A. Sure. 

7 Q. Okay, and when that happens, the duty that you have as 

8 a lawyer to client would preclude you from representing, say, 

9 both of those doctors; and so a separate doc -- a separate 

10 attorney is provided. Isn't that what happens? 

11 A. That's often the case. Not always, but often. 

12 Q. Okay. Now, in that respect, sir, would it be fair 

13 to say that the number of law firms doing insurance defense, 

14 medical malpractice defense work in the Salt Lake area is 

15 somewhat limited, small? 

16 A. Yes. 

17 Q. Is it — would it be fair to characterize your 

18 particular area of law as a niche practice, perhaps? 

19 A. I think it's a specialty within civil litigation. 

20 Q. How many Salt Lake attorneys do you commonly deal with 

21 who do the kind of work that you do as a medical malpractice 

22 insurance defense lawyer? 

23 A. (No verbal response). 

24 Q. And by that, I mean here in the Salt Lake area? 

25 A. Yes, I understand. There are lots of new associates 
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1 I getting involved in the work. It's probably 20 or less. 

2 Q. And in terms of your particular law firm, how many 

3 within your firm? 

4 A. Let's see, there are — I guess 5. 

5 Q. And when you describe there being 20 or less, how many 

separate law firms would that likely entail? There's yours 

A. Just for UMIA work? 

Q. Yeah. 

9 I A. Four that I could think of offhand. 

10 I Q. Okay. What would those law firms be? 

11 I A. Kipp and Christian; Richards, Brandt, Miller and 

12 Nelson; Dave Farris with the Campbell firm; and I'm probably 

13 missing — 

14 Q. And, of course, your own? 

15 A. And our own, right. 

16 Q. All right. So it's a pretty small pool, right? 

17 A. I guess I forgot our own. 

18 Q. Would you agree it's a small pool of lawyers? 

19 A. Yes, I think so. It's a specialized practice. 

2 0 Q. Now, is what you do more detail oriented, do you 

21 suppose, than say standard accident type litigation or standard 

22 — the kind of work that other insurance defense lawyers do? 

23 A. I think the nature of the work is a little different 

24 because we deal with the medical issues that requires more 

25 expertise in than area. Other than that I don't xhmk it 
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really very much. 

Do you have — do you have to have specialized 

knowledge in the area of the medical aspect of the case --

A. 

Q. 

A. 

Q. 

Yes. 

— in order to properly defend? 

Yes. 

And likewise, do you have to have contact with the 

physicians themselves, not just maybe your client physician, 

but other physicians that may have been involved in the 

treatment or care of the person? 

A. Those individuals would be a part of the discovery 

that we undertake. We don't meet with them, because we don't 

have the opportunity to speak with physicians who took care of 

a patient. That's confidential information we're not entitled 

to have, except for the deposition. 

Q. All right. As part of your practice do you routinely 

find and interview, ultimately hire expert witnesses to appear 

on behalf of your physician, whoever it is, who's been sued for 

malpractice? 

A. Yes. 

Q. And when you hire an expert witness, that person is 

hired to come in and essentially take a look at what was done, 

and offer an opinion as to whether or not that practice was 

within the reasonable -- well, tell us, what is the opinion 

usually --
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Within the standard of care. i 

The standard of care? 

Yes. 

By that you mean what a reasonably prudent physician, 

the circumstances, would have done; isn't that right? 

That's right. 

So what you're looking to do is to find somebody, 

ert witness, another physician, who can come in and 

ially say, "I've looked at what this doctor did, and 

actice was within the standard of care," right? 

A. Yes. 

Q. And if you found one of those folks, and he's your 

witness for trial, do you customarily take his deposition? 

A. No. 

Q. And if his deposition was being taken by, say, a 

plaintiff's lawyer, do you customarily ask a lot of questions? 

A. No. 

Q. Is it fair to say that during those depositions, you 

may indeed ask no questions at all? 

A. Absolutely. 

Q. Is it fair to say that during those depositions, you 

may make numerous objections? 

A. Not usually, 

Q. If you make objections, what is the point of the 

objection? 
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to make a record 

That's about it, 

of privileged 

question is the only objection that I 

make. 

you have the rule in Utah that says 

to the form of the question shall be 

A. T h a t ' s c o r r e c t . 

Q. — as f a r as depos i t ions? 

A. Uh-huh. 

Q. Okay. All right. All right, so now — but in terms 

of taking your expert witness to a deposition, is it customary 

for you to meet and prepare your expert witness before you go 

to his or her deposition? 

A. It is. 

Q. And do you bill for the time that you spend preparing 

for the deposition? 

A. I do. 

Q. If the witness has published articles, let's say in 

medical treatises, is it customary in your business to review 

those articles? 

A. Not typical, but sometimes. Not very often, actually. 
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Do you — 

There are very few articles that are really directly 

on point. 

Q. Okay, understood; but do you go out and look for 

articles written by expert witnesses? 

A. 

issues 

Q. 

A. 

Q. 

We look for articles that are germane to the medical 

in the case, regardless of by whom they're authored. 

Once you find the articles, do you read them? 

I certainly do. 

And if you find the articles and you read them, do you 

b i l l for t h a t time? 

A. I do. 

Q. By the way, are you a person who relies on a computer 

for your practice? 

A. Yes. 

Q. And are you a laptop person? 

A. No. 

Q. Okay. Desktop? 

A. That's right. 

Q. And what sort of familiarity did you have with respect 

to the log in and log out times before that time in March, 

whenever the log outs for Mr. Ferguson started? How much 

familiarity did you have with that process? 

A. None. 

Q. All right. Is it fair to say there was no requirement 
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at your law firm that attorneys log in before they could bill 

for their time? 

A. 

Q. 

A. 

Q. 

taking a 

took the 

That's right. 

And like — 

It's just something we did. 

Sure, understood. Likewise, sir, if you were out 

deposition, you hadn't logged in that day, and you 

deposition and you were out, and you had to come back 

from Provo or wherever you were, would you bill for your time 

regardless of whether or not you'd logged m 9 

A. Of course. 

Q. Now, let me ask you some questions, if I may, first 

of all, general questions about the types of benefits that a 

shareholder at the Williams and Hunt law firm enjoyed. In this 

particular case with Mr. Ferguson, do you know whether or not 

he had deferred compensation in some form or another9 

A. We have — well, we made contributions to a retirement 

plan, yes. Is that what you mean9 

Q. Yeah. 

A. Yes. 

Q. Is it a 401-K type plan? 

A. Something like that. 

Q. And so — 

A. It's a pension plan. 

Q. Okay. All right, so the employee makes a contribution; 
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1 and does the law firm make a percentage contribution? 

2 A. Actually we make a contribution on behalf of the 

3 employee. 

4 Q. So the law firm makes the contribution. Is it 15 

5 percent? 

6 A. We try to keep it 15, yes. 

7 Q. So in addition to whatever a person's salary might 

8 have been — let's say that the salary was $100,000 -- or 

9 the share for that year. The law firm would have kicked in 

10 an additional $15,000 into that particular pension plan or 

11 retirement plan? 

12 A. That was our objective. I'm not sure we made it every 

13 year, but we tried. 

14 Q. Understood. Likewise, sir, did you have a matching 

15 program, an additional program in addition to that 15 percent? 

16 Did you have a 401-K matching program where the shareholder 

17 could set aside some money and it also would be matched? 

18 A. No. 

19 Q. Did the law firm provide medical insurance? 

20 A. We did. 

21 Q. Did it provide dental insurance? 

22 A. It did not. 

23 Q. Did you provide life insurance? 

24 I A. We did. 

25 | Q. Did you provide disability insurance? 
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Yes. 

Was a shareholder permitted to take a vacation, and 

still receive his or her draw during the time that he or she 

was gone? 

A. 

Q. 

limit on 

Williams 

relevant 

A. 

Yes. 

With respect to vacation time, was there a particular 

the amount of vacation time a shareholder at the 

and Hunt law firm could take around the time that's 

m this case, 2005? 

Was there a limit, you say? 

Q. Yes. 

A. No. 

Q. And so — 

A. You're more concerned about p r o d u c t i v i t y , I t h i n k , 

Q. Right . 

A. And taking care of our clients. 

Q. Understood. All right, so if Mr. Ferguson took, for 

example, that time in April to take his wife on a vacation, he 

could have expected at that point to still receive his draw, 

regardless of whether he was there billing, correct9 

A. Yes. 

Q. Okay. Now, additionally, with respect to the Williams 

and Hunt law firm, these draws -- describe for the jury, if you 

would, please, what the draw really represents. 

A. Well, draw really represents, essentially, a salary. 
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are-

they 

? 

guess m addition to the draw, or perhaps you take the draw 

out of a bigger number9 How do you — how do you compensate7 

A. Well, the draw or the salary is decided by all of us 

on the board, by consensus. Then profits generated beyond 

overhead, which would be all the salaries for all of the 

employees, including ourselves, and the overhead of the firm, 

the excess is distributed evenly among the shareholders. 

Q. Okay, and I may have misled somebody here. I'm using 

the term "draw." You used it, too, I think; but technically 

speaking, as lawyers, it isn't really a draw. It is a salary, 

because they are employees; isn't that right7 

A. Yes. 

Q. Okay Now, with regard to the salary of a shareholder 

at the Williams and Hunt law firm if, for example, a share­

holder billed more time in February than he did in March, would 

that impact in any respect his salary7 

A. No. At least not that year. 

Q. He wouldn't gen any aaaitional money for billing more 
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1 time that year? 

2 A. Well, let me — and I'll actually correct myself. A 

3 few years ago, because the — one of our partners was so much 

4 more productive than the rest of us, we set aside a separate 

5 fund that we could distribute semi-annually to reward an 

6 attorney who had an exceptional period of time. For example, 

7 a trial involves a great deal of time and preparation, and a 

8 great deal of effort. So we had some extra money to distribute 

9 to reward those whose productivity was exceptional. So in that 

10 sense, yes, it could have impacted a distribution on semi-

11 annual basis. 

12 Q. Okay. Was that the circumstance in 2005? 

13 A. I think so. 

14 Q. All right. Now, with respect to the money itself 

15 that comes into the law firm, it doesn't come into the partners 

16 individually or the shareholders individually, it comes to the 

17 law firm, and the law firm pays the money out in the form of 

18 salaries, correct? 

19 A. That's correct. 

20 Q. Okay. Was Mr. Ferguson's share of the income prior 

21 to 2005 — or share of the — I don't know how we want to say 

22 it, essentially, but a share that was attributable to his 

23 ownership interest in the Williams and Hunt law firm, was it 

24 ever increased because he had billed so many hours that it 

2 5 somehow set him apart? Was that the situation? 
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I'm not sure I understand the question. 

That's a poorly worded question. 

You'll have to give me another try. 

I'll try again, I apologize. I guess what I'm asking 

did a circumstance develop at all over the course of 

oyment with your law firm that caused you to raise his 

ecause he had simply billed so many hours in the years 

g 2005? 

Well, we met once a year to look over the productivity 

past year. There were adjustments made based on 

productivity. I don't recall any specific instance with Gary 

where there was a change in his routine. He was pretty steady 

most of the time. 

Q. In fact, before 2005, before the point where this 

lawsuit arises from, the termination or firing or whatever, 

before that time, if you looked back at the number of hours 

he billed on an annual basis, would it be fair to say that he 

was not in the highest group of billers among the lawyers of 

the firm9 

A. That's right. 

Q. Somewhere closer to the middle, isn't it? 

A. I'd have to look at the numbers specifically, but I 

would be — it's certainly not in the highest group. 

Q. All right. Now, let's see if we can have the witness 

25 handed -- let's see, where are our eyhibits 
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MR. PETERSON: May I confer with Counsel for just a 

moment"? 

THE COURT: Go ahead. 

(Counsel conferrxng off the record) 

MR. PETERSON: Your Honor, as I understand it, Exhibit 

— Plaintiff's Exhibit 1 is admitted already. I would move the 

admissions of Exhibits 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, 13, 14, 

15 and 17. 

THE COURT: Mr. Eckersley? 

MR. ECKERSLEY: No objection, your Honor. No. 17 has 

already been admitted. 

MR. PETERSON: Oh, I'm sorry. 

THE COURT: Those exhibits are so received. 

(Exhibit Nos. 2 through b and 7 through 15 received 

into evidence) 

MR. PETERSON: And for purpo 

testimony, may I simply provide the 

at this point, and we'll proceed thr 

i Q* 

Plaint 

A. 

Q. 

about 

THE COURT: You may. 

MR. PETERSON: Thank you. 

BY MR. PETERSON: All right, 
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1 differs, I suppose, based on what I heard in opening, but — 

2 A. It does. 

3 Q. — okay. All right, but generally what happened is 

4 that — te31 me generally what happened, with respect to March 

5 the 16Lh, as you recall. Let's just do it that way. 

6 A. Okay. Well, let me give you a little prelude to that 

7 We had noticed a substantial change m the number of hours 

8 Gary was billing, without observing any change in his work 

9 productivity. That is, what he seemed to be doing seemed to 

10 be the same as always, but now the hours were greater. 

11 Q. Okay, and I'm going to stop you now and ask you a 

12 question, if I may. When you use the term "we," who are you 

13 referring to? 

14 A. I'm referring to the original partners in the firm. 

15 Q. Meaning? 

16 A. It would be George. 

17 Q. George Hunt? 

18 A. George Hunt, Jody Burnett, Dennis Ferguson, and Bruce 

19 Jensen. 

20 Q. And when you say that "we had noticed this," when had 

21 you noticed it? 

22 A. Well, we get monthly summaries of productivity. 

23 His January numbers were off the chart. February followed, 

24 also very high. Those two months were definitely different 

25 than we'd seen -- ever seen before I think it's also been 
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mentioned that Bruce worked about seven days a week, most 

nights, all weekends. 

Q. You're talking about Bruce Jensen? 

A. Bruce Jensen, and his numbers were behind Gary; and 

Gary never worked weekends, never worked evenings. That was 

suspicious, but we — that's all we had. So he came into my 

office shortly before the 11th of March, and said he had this 

major bill, wanted my advice as to whether or not it could be 

billed sooner than quarterly; and I said, "Sure, that's fine. 

If you'd like me to review the bill, I'd be happy to do that, 

in case anyone asks questions." 

Q. And by "anyone," you were referring to anyone at UMIA? 

A. I was, and so I did that. Then — should I go on? 

Q. Sure, go ahead. 

A. All right. I reviewed the records and — or the bill, 

I should say. That's all the information I had. Didn't have 

his calendar, which was closed to us. Didn't have any other 

information about how he generated -- how he did the time. I 

was just looking at the description of the time — billing 

activity and the time. 

I noticed that he had I believe about 31 hours for 

preparation for his own client's deposition, and to attend the 

deposition. That seemed like a lot to me, having done that for 

all these years. So I went into his office and did what I had 

25 promised to do. That is, look at -Che bill and see if there 
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might be questions. 

I didn' 

-billing 

to spend 

it." He 

is email 

t ask him to cut his bill. I 

What I said was, "This 

on these projects. You may 

offered an explanation that 

but basically assured me 

he was working on the case, working hard, and that was the 

of the discussion. 

Q. Now, when you sa 

bill at this point in 

y you ha 

time, a 

d the February — you had 

rid this is in March. So you 

would be referring to a bill for a time that had been spent in 

February of 2005, correct? 

A. I think so. 

Q. And with respect to what deposition did you have 

questions? 

A. It was his client's deposition. 

Q. Which case? 

A. Mr. Anderson. 

Q. Oh, Mr. Anderson, okay. With respect to that, this 

would be a Dr. Anderson, correct? 

A. Yes, uh-huh. 

Q. And so you had entries that showed the time, in 

particular for that deposition, correct? 

A, Yes. 

Q. Now, you --
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A. And preparation for it, yes. 

Q. Sure, understand. If you would take a look at Exhibit 

No. 2 for just a moment, and I draw your attention in Exhibit 

No. 2, let's see if — can you find for me the entries relating 

to this particular issue? Are they -- are they on page 8 of 

Exhibit 2, Tuesday, February the 8th; Wednesday, February the 

9th; Thursday, February the 10th; and then the following page 9, 

Friday, February the 11th? 

A. Let's see. Yeah, looks like we've got an entry for 

six-and-three-quarter hours on February 8, which included 

review of medical records, the conference of Kurt Frankeberg 

in preparation for his client's deposition. 

Q. And supplement trial outline, right? 

A. Yeah. 

Q. Well, this particular entry doesn't tell me how many 

times -- how much time is spent on any one of those items. 

A. That's right. 

Q. 

this? 

A. 

Q. 

"Review 

out how 

A. 

Q. 

Now, are your bills that you submit, your bills like 

Yes. 

And so you don't take, for example, that first entry, 

of medical records," do you take and always separate 

many hours you spend on that task? | 

No. ! 

Likewise, the next entry, "Conference with Kurt 
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1 Frankenberg," do you take and separate out, necessarily, how 

2 much time you spend on that task? 

3 A. No. 

4 Q. Likewise, "Preparation for client's deposition," do 

5 you separate out always how much time you spend per task? 

6 A. No. 

7 Q. And the same would be true with "Supplemental trial 

8 outline," assuming that you — I'm assuming you create a trial 

9 outline. That's kind of a common thing to be done, I suppose? 

10 A. Not by me. 

11 Q. Not by you, okay. 

12 A. I wait until it's closer to trial. 

13 Q. Closer to trial, okay. All right. Well, with respect 

14 to those items, there would be a file, an actual office file 

15 for the Merce case, wouldn't there? 

16 A. Several files, actually. 

17 Q. Yes, and in that particular case, you would have, for 

18 example, files of medical records, correct? 

19 A. Binders of medical records. 

20 Q. Binders. Did you go and check the binders to see how 

21 much -- in terms of medical records, what are we talking about? 

22 Are we talking about, you know, a binder like say what I'm 

23 showing you here, four or five, six inches of stuff; or were we 

24 talking about a small binder, as I'm showing you here, say half 

25 I an inch of stuff? 
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Depends on the case. 

Did you go check9 

No. 

So you don't know9 

I never accused him of over-billing his time. I 

just raised the question about was the time actually — I was 

thinking 

client' 

Q. 

A. 

s 

in my mind, how could you spend 31 hours for your own 

deposition? 

But he didn't — 

But I didn't — I didn't accuse him of anything. I 

didn't do the research to determine whether or not these bills 

were accurate or not. 

Q. Yeah, let's stop there for a moment. Your point is 

that six-and-a-half hours to review this file might not be too 

much, corxect? The big file. 

A. Certainly if it's the first time through, that's 

right. 

Q. But six-and-a-half hours to review the little file 

might be too much, in your opinion? 

A. It might. 

Q. But a reasonable thing to do might be to investigate 

what the file looked like that he billed for the time, correct9 

A. That's what I wanted to do. 

Q. Pxght. 

A. If I wanted to look at the bill to give him adv_ce 
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1 about it, I didn't need to do that. 

2 Q. If it was your case, and someone was questioning your 

3 time, would you think that a reasonable thing to have done 

4 would have been to have them look at the file to see what it 

5 was you had reviewed? 

6 A. It would — it would really depend. 

7 Q. You wouldn't want them to go review your work? 

8 A. I would say that if someone had a question about my 

9 time spent or bill, I would be happy to discuss it with them; 

10 but I wouldn't — I wouldn't do this. That was the problem 

11 with that meeting. 

12 Q. I thought your point was that you found out he had 

13 billed 20-some hours and it was too much time. 

14 A. No, I said you might get some questions about that. 

15 Q. Uh-huh. With respect to the next entry, on February 

16 the 9th, 2005, would it be the same situation, essentially? 

17 There's 7.25 hours billed, but you have no investigation with 

18 respect to whether or not that time actually was spent on the 

19 file, correct? 

20 A. I don't know — I have a description of 7 and a 

21 quarter hours for preparation for and a meeting with his 

22 physician. 

23 Q. Did you call the physician? 

24 A. I'm sorry? 

25 Q. Did you call the physician and ask him whether or not 
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Gary Ferguson spent the time with him to prepare for his 

deposition? 

A. No, but I remember asking him how did he get a doctor 

to spend that much time with him, seven hours. Of course 

there's travel to and from Provo. 

Q. Travel to and from Provo. 

A. I think I asked him how he got a doctor to spend that 

much time with him to prepare for deposition. 

Q. And my question to you was, did you check what he told 

you? 

A. No, I didn't call — 

Q. But again, it's not your contention that this was 

over-billing, right? 

A. That's right. 

Q. And likewise, it's not your contention on February 8th, 

that's over-billing, correct? 

A. 

Q. 

A. 

Q. 

answer 

didn't 

I didn't have the information to draw that conclusion. 

And you still don't, correct? 

That's true, I still don't have that information. 

Correct. With respect to February the 10th, your 

is essentially going to be the same, isn't it? You 

check on the items that are listed there, but which you 

j questioned, correct? 

A. 

Q. 

On February 10? 

Right. 
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1 A. Your question is what again? I'm sorry. 

2 Q. Did you check to determine whether or not any one of 

3 those items, any one of them had a reference in a file? Did 

4 you call anybody who's listed there, any of those things? 

5 A. No, none of that would have helped me. 

6 Q. But again, your position now, today, is that you're 

7 not saying that's over-billing, correct? 

8 A. We don't have the information to know that, one way or 

9 the other. 

10 Q. And would the answer be the same with respect to 

11 February the 11th? 

12 A. The 12 hours for the deposition? 

13 Q. Correct. 

14 A. I don't have the information to know if that's 

15 accurate or not. 

16 Q, All right. Now, without the information to know, 

17 would you agree that if you don't have that information, had 

18 you accused Gary Ferguson of over-billing on any of those 

19 dates, February the 8th, February the 9th, February the 10th, 

20 February the llLh, without having investigated any of those 

21 entries, would you agree that that would be unreasonable? 

22 A. Yes, I -- and I did not do that. 

23 Q. Well, let's take a look at the email, which is Exhibit 

24 No. 1. 

25 A. Okay. 
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1 Q. In the body of the email, Mr. Ferguson said m 

2 response to you, that you had questioned whether he spent 

3 12 hours on Merce that day. Then he provided you with the 

4 description of the things that he had done, correct? 

5 A. That's what he said. 

6 Q. And you had no information that you obtained in 

7 response to that, correct9 You didn't go out and check any 

8 of the things that he tells you in that paragraph9 

9 A. That's correct. 

10 Q. Likewise, then he goes through and he mentions what 

11 happened on the 7.25 hours. He gives you very specific things. 

12 For example, he says — read us what he says in the second 

13 paragraph with respect to the 7.25 hours. Go ahead and read 

14 from the exhibit. 

15 A. "You questioned whether I had to spend 7 and a 

16 quarter hours meeting with Dr. Anderson to prepare him for 

17 his deposition. If you had not rushed through the bill, you 

18 would have noticed — " excuse me — "that part of the 7 and a 

19 quarter hours was spent in this office preparing to meet with 

20 Dr. Anderson, going over medical records and depositions. I 

21 then diove to Provo, and met with Dr Anderson for a couple of 

22 hours and drove home." 

23 Q Now, preparing for the meeting, reasonable thing to do 

24 as a lawyer, isn't xt9 

25 A Yes 
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Havmg the meeting with the doctor, if it's m Provo, 

you've got to drive there. Another reasonable thing to do, 

correct? 

A. 

Q. 

isn't it 

A. 

Q. 

A. 

Q. 

Yes. 

Having the actual meeting, good practice, really, 

— 

Of course. 

— m terms of preparing your client9 

Of course. 

Exactly the same sorts of things you would do under 

the c i rcumstances , defending a doctor in Provo; i s n ' t t h a t 

t r u e 9 

A. I th ink so . 

Q. And likewise, once you get there, you're going to 

drive back, correct? 

A. That's the plan. 

Q. All right. However much time it takes is however much 

time it takes --

A That's right. 

Q. -- correct9 

A. Yes. 

Q. Is it fair to say that it is important for you, as a 

medical malpractice insurance defense lawyer, representing a 

physician charged with malpractice in a case like this, to do a 

good and thorough job9 
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1 A. Yes. 

2 Q. That's what you're tasked to do as a lawyer generally, 

3 right, to do the very best 30b you can for the client? 

4 A. I think each of us m our office has that reputation. 

5 Q. Absolutely. Not suggesting otherwise, sir. You do 

6 the work that needs to be done to defend the client; that's 

7 right, isn't it? 

8 A. That's right. 

9 Q. Likewise, let me ask you with respect to the next 

10 paragraph — two paragraphs down. It says, "As I told you last 

11 Friday, plaintiff's Counsel were trained by Bob Sykes; and like 

12 him, misrepresent medical records, testimony and the literature 

13 and it always takes time to prepare for these guys — " I'm 

14 sorry. >xIt always takes more time to prepare when these guys 

15 are deposing your client." You've experienced plaintiff's 

16 lawyers like that? 

17 A. I think it's overstating it; but the preparation is 

18 the prepaiation. I don't think you do more because of the 

19 lawyer on the other side. 

20 Q. And to be sure, sir, you're not suggesting that you 

21 know more about what was required to aefend properly Dr. Merce 

22 than Gary Ferguson, the lawyer who was defending Dr Merce9 

23 A That's correct I never said that. 

24 MR. ORCHARD. You mean Dr Anaerson 

25 Q. BY MR PETERSON Or I'm sorry, Dr Anderson Merce is 
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over 

11 by 

was 

time that 

was on t h e b i l l got b i l l e d t o UMIA, r i g h t ? 

A. T h a t ' s r i g h t . 

Q. UMIA paid it, correct? 

A. Yes, they did. 

Q. And the law firm took in the money, right? 

A. Yes. 

Q. Did you tell UMIA after receiving this bill in 

February that you had concerns about Gary Ferguson's billing? 

A. We had concerns about his billing, but we could not 

determine, based on the information that we had available to us 

at that time -- namely his bill -- which was alone insufficient 

to tell us that We needed more information. That's why we 

got it. 

Q. Well, you dian't just have his bill, correct7 
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1 A. That's about it. 

2 Q. Well, your law firm had all of the entries that had 

3 been -- that had been made not just by Mr. Ferguson, but by 

4 every other lawyer in the law firm and every other person 

5 working on that case, the Merce case, correct9 

6 A. We had statements of all that, yeah. 

7 Q. And your jurist's software allows you to create a 

8 separate report, detailing specifically which lawyers did what, 

9 which billing personnel did what, and when they reported each 

10 and every entry, correct9 

11 A. Okay. You mean, with respect to like memoranda, 

12 correspondence, written documents? 

13 Q. No, I'm just talking about time that was billed now. 

14 A. Would you state the question again9 I'm not sure I 

15 followed you. 

16 Q. Sure. Do you know whether or not your software allows 

17 you to go back and check the detail of when each entry was made 

18 in the billing system for that bill that you — we're talking 

19 about now in February on the Merce case9 

20 A I don't -- I don't know if I knew that at the time. I 

21 learned later that a record is kept whenever — I mean, when a 

22 lawyer at his computer enters 12 hours for a deposition, there 

23 is a record kept of when that entry is put in the computer, 

24 yes. 

25 Q Sure 
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1 A. Yeah, okay. 

2 Q. There's all kinds of things you could have obtained if 

3 you really wanted to check out the entries, right, including 

4 the actual file? 

5 A. Well, I guess I could have found that when he entered 

6 his time for the 12 hours in the deposition, it's not going to 

7 tell me anything about the time spent in the deposition, is it? 

8 Q. Well, I don't know. I don't know, sir. 

9 A. I don't think it is. 

10 Q. All right. Now, with respect to Exhibit 3, if you 

11 would, for just a moment, can you take a look at Exhibit 3? 

12 A. Uh-huh. 

13 Q. Exhibit 3 is a - can you tell us what it is, 

14 generally? 

15 A. It's a calendar. 

16 Q. And is this a calendar that comes off of your 

17 computer? 

18 A. Looks like it. 

19 Q. And is this particular calendaring system that you 

20 use, is it Microsoft Outlook? 

21 A. I think so. 

22 Q. And you use the server edition? 

23 A. I don't know. 

2 4 Q. You d o n ' t know? 

2 5 A. I r e a l l y d o n ' t know. 
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on a 

is it 

the firm, 

Where is your calendar 

? 

You say it's accessible 

file 

by 

everybody. Is it kept on your desktop computer? 

A. Yes. 

MR. ECKERSLEY: Objection, foundation, your Honor. I 

don't think this witness knows where his files are kept. 

THE COURT: Do you wish to respond? 

MR. PETERSON: I'll change --I'll ask another question. 

THE COURT: Go ahead. 

Q. BY MR. PETERSON: Okay. What do you know about the 

calendaring system and where it's kept? 

A. What I know about the calendaring system is I can 

bring up my calendar on my screen. I can enter appointments, I 

can delete appointments, I can check other lawyer's calendars. 

Those are the things I can do with the calendar on my computer. 

That's about the extent of my knowledge of it. 
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But you do not know where the actual calendar file is 

placed within your system? 

A. 

Q. 

exhibit, 

there's 

A. 

Q. 

A. 

Q. 

No, I don't. 

All right. Now, with respect to this particular 

Exhibit No. 3, at the very bottom of the exhibit 

a date right below the sticker. Do you see the date? 

Yes. 

What's that date? 

I'm not sure. 

The one that says 4/18/2005, 2:31 p.m.? 

A. Could have been the day that was printed out. I don't 

know. I'd be guessing. It's probably the most likely — 

Q. Isn't this a document that you relied on ultimately in 

making the decision as to whether or not you were going to fire 

Gary Ferguson? 

A. Yes, we relied on his calendar as one of the pieces of 

information. 

Q. And you got the calendar off of the computer system? 

A. I had someone else get it off for me, yes. 

Q. You didn't do it yourself, personally? 

A. Gary closed his calendar to us; so we had no access to 

it. 

Q. Well how did the person who got it get it, then? 

A. The administrator can do that. 

Q. Do each of your -- do each of you have a password? 
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Yes, to get on the computer. 

And is there a place where all the lawyers passwords 

in your law firm? 

I don't know, to tell you the truth. 

So when you say he closed the calendar to everyone 

else, what you're really telling us is that he had a password 

and you < 

A. 

didn't know how to get to it? 

No. There is a feature on our computer which allows 

me to bring up someone else's calendar. We use that so we 

can find out if someone else is available to cover for us, for 

example, for an appointment that we can't make. He had us — 

he had whoever it is, our computer person, take his name off 

so that it was not an option for us to look at his calendar. 

Q. Let me stop for a minute. You say he had whoever 

it was, our computer pe 

anybody take his name o 

access 

A. 

access 

Q. 

to it? 

What I know is 

to his computer. 

Not what I ask 

statement like "He had 

so we 

A. 

Q. 

A. 

rson 

ff h 

tha 

.ed. 

our 
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you fired 

could see his calendar, to say, NNGary, I 

your calendar. Can 1 get 

do 

A. 

Q. 

cal 

jurors 

right? 

his 

A. 

cal 

something 

No. 

You' 

endar 

re 

so 

to think 

No. 

endar 

He 

like that? 

saying he had 

you couldn't 

that he was t 

took it off 

What happened 

to it? Will you help me?" 

somebody else take his 

get to it, because you 

rymg to hide something 

name 

can' t 

Did 

off 

^ant the 

from 

so we could not put items on 

was a misunderstanding, lack 

you, 

of 

communication, actually, between my secretary and I and Gary, 

involving a deposition that I hoped he would cover for me. My 

secretary put it on his calendar, thinking I had already talked 

to Gary. I had not. He was upset. So at that point he made 

it impossible for anyone to see his calendar or put anything on 

it. That's what happened. 

Q. And is that what he told you? 

A. Yes. 

Q. Well, I thought a minute ago you told us that he had 

someone -- you didn't know who -- make it so that he couldn't 

get on there, you couldn't get onto it. 

A. I think that's what I just said, yeah. 

Q. You were the -- were you the manager of this law firm 

at this point? 
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No. 

Could you have said to him, xvListen, that's nonsense. l 

access to your calendar. Make sure I can get on it"? 

No. 

Why didn't you just fire him for that? I mean, for 

out loud, you couldn't get to his calendar. 

Why would I fire him for that? 

MR. PETERSON: Maybe this would be an appropriate place 

to break, your Honor, for lunch, before I go to another area, 

if the Court's inclined? 

THE COURT; Members of the jury, we will take our lunch 

recess at this time. It's very important that you remember 

the admonitions I've given to you previously about having no 

discussions or conversations with anyone about this case, 

including no discussions or conversations amongst yourselves. 

Continue to avoid having any contact whatsoever with 

any of the lawyers, their clients or any of the witnesses on 

this particular case. I'm sure you recall my admonition to 

you to refrain from doing any type of independent research or 

gathering 

coverage. 

not form 
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J of 
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the jury. 

(Jury exits the courtroom) 

THE COURT: You may be seated, and you may step down. 

Just a couple of quick questions. Mr. Peterson, Mr. Orchard, 

when on the — when on the radar screen do you anticipate 

resting your case9 

MR. PETERSON: Today. 

THE COURT: When today? 

MR. PETERSON: Well, our last witness is an economist 

and I would think would probably -- would probably by 3 o'clock 

or maybe — 

MR. ORCHARD: T h a t ' s o p t i m i s t i c . 

MR. PETERSON: Depending on how l o n g c r o s s g o e s . I 

d o n ' t know. 

THE COURT: You know, that answer's never sufficient 

for me, because you tell me nothing by that response; and I'm 

asking the questions for the obvious reasons. 

MR. PETERSON: Sure. 

THE COURT: And I'm not being critical; I'm just trying 

to manage the case. We've committed to the jury that we were 

going to take three days of their time. I didn't expect, and 

I'm sure you didn't either, that it was just going to be three 

days of the plaintiff's case. I'm beginning to wonder now 

whetner I'm going to have to give the jury some advance notice 

of some additional obligation on their parts I'm trying to 
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— 

t 

ll I don't know what time in the afternoon. 

: You know, I hear you; and I know that it's 

to gauge, for example, how long the ]ury 

is going to take 

that time period 

My only response is that 

was not excessive; and 

if you leave it to me, the reason why it's taken so long is 

because at least one of the important factors is your choice 

to elicit the testimony in a narrative format. Narrative 

format testimony always takes longer. 

Again, I'm not being critical of you. I'm ^ust 

stating what 1 think the situation is. Be that as it may, I 

want to know where we are, and when you're going to be done. 

MR. PETERSON: Well, I really — I just spoke with 

Mr. Eckersley about this again. I really do anticipate, 

frankly, that we'll be done today; and we've talked about 

we're going to add in one of their witnesses at 1:30 out of 

order, if the Court permits us to do that I've agreed to 

try and accommodate in that respect. We still should be done 

easily by tomorrow -- the whole case by tomorrow at noon, would 

you think7 
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1 I THE COURT: Well, let's stay with you for right now — 

2 MR. PETERSON: I — 

3 THE COURT: — the plaintiff's case. So what time 

4 today will you be done? 

5 I MR. PETERSON: In -- I would think still we'll be done 

by 4 or 4:30. 

THE COURT: Let's assume for a moment, Mr. Eckersley, 

they are done at 4:30. When are you done? 

9 I MR. ECKERSLEY: At 10 at the latest. 

10 I THE COURT: Okay. 

11 I MR. ECKERSLEY: Assuming cross examination is — 

12 THE COURT: Yeah, I know you can't — neither of you 

13 control that. So I understand that. Okay. Anything else you 

14 want to say to me, now that you've found (inaudible)? 

15 MR. PETERSON: No. He asked whether I was counting 

16 Mr. Glenn, and I am. I anticipate we have two more witnesses. 

17 THE COURT: And just out of curiosity, and I'm — 

18 again, this -- who is the individual that approaches you in 

19 that respect? 

2 0 MR. PETERSON: Mr. Jacobson, who is --

21 THE COURT: Who is he? I'm sorry, who is he? 

22 MR. PETERSON: Mr. Jacobson, who is on pleadings. 

23 THE COURT: I didn't know that that was — 

2 4 MR. PETERSON: Yeah. 

25 THE COURT: -- Mr. Jacobson on the pleadings, and I 
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1 I only asked the question because I'm security conscious --

2 MR. PETERSON: Oh. 

3 J THE COURT: — when someone steps into the well. That's 

all. Let me ask this question, Mr. Eckersley. Have you had a 

5 I chance to take a look at the plaintiff's requests for judicial 

6 notice of certain -- that they maintain to be party admissions? 

7 J MR. ECKERSLEY: You know, I did generically, your 

Honor; and I noticed there were many of them to which I had 

9 I an objection. I have not gone through and made specific 

10 I objections. If the Court wants me to, I will. 

11 I THE COURT: So does that mean you intend to give me 

12 something in written opposition to that request or not? 

13 MR. ECKERSLEY: That hadn't been my intent. I intended 

14 to — but I guess the Court wants me to; so I will. 

15 THE COURT: Well, I need to — I need to get myself to 

16 a point where I'm fully informed as to what your position is. 

17 MR. ECKERSLEY: Yes. 

18 THE COURT: I've read their request and I'm trying to 

19 understand how I'm going to receive your opposition. That's 

20 all. 

21 MR. ECKERSLEY: Previously I filed essentially a blank 

22 objection --

23 THE COURT: Correct. 

24 MR. ECKERSLEY: — proceeding in this fashion, your 

25 Honor. 
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1 THE COURT: Correct. That didn't help me. 

2 MR. ECKERSLEY: Okay. If that doesn't help, you will 

3 get something more specific, your Honor, and I'll try to get it 

4 to you shortly, 

5 THE COURT: And Mr. Orchard and Mr. Peterson, have you 

6 — obviously started looking at the instructions. Have you 

7 taken a look yet at Mr. Eckersley's requested supplemental 

8 instructions? 

9 MR. ORCHARD: I looked at the first set. I haven't had 

10 a chance to look at the second set they sent to me; but I can 

11 make objections to those, if you'd like me to do so. 

12 THE COURT: Are you able to do so right this second? 

13 MR. ORCHA.RD: I could — what I want to do is I want to 

14 compare his supplemental with rny supplemental to see where we 

15 agree. 

16 THE COURT: So you haven't done that yet9 

17 MR. ORCHARD: I have not, sir. I'm sorry. 

18 THE COURT: All right. Let's do it this way, then. 

19 Let's definitely plan on at least Counsel remaining here after 

20 the jury is excused this evening, so we can handle some of 

21 these issues we need to get out of the way. Okay, we'll see 

22 you at 1:15. 

23 (Recess taken) 

24 COURT BAILIFF. All rise. Third District Court is 

2 5 again m session Juage Medley presiding Please be seated. 
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1 THE COURT: The record should reflect that all Counsel 

2 and parties are present. The jury is also present in the 

3 courtroom at this time. Mr. Peterson. 

4 Q. BY MR. PETERSON: Mr. Williams, if you would, could you 

5 turn to Exhibit 2, please. I've ashed you some questions 

6 before about specific entries in Exhibit 2. I don't want to 

7 belabor the point; but would it be fair to say that during 

8 -- prior to the time that you fired Gary Ferguson, first, you 

9 had in your possession essentially Exhibit 2, or something 

10 essentially the same as this particular exhibit dated April 

11 the 18th, 2005? 

12 A. Yes. 

13 Q. Would it also be accurate to say that before you fired 

14 Gary Ferguson, you did not take him through any particularized 

15 entry, and dispute or inquire about the activities that were 

16 billed? 

17 A. That's correct. 

18 Q. Is it correct to say that at the time you fired Gary 

19 Ferguson, the reason you gave him with respect to over-billing 

20 was that he had billed more time, as opposed to billed a 

21 specific entry that was wrong? 

22 A. I should say, we made the decision — 

23 Q. Understood. 

2 4 A. -- as a board to terminate his employment. We were 

25 unable to determine which specific entries -- typically we're 
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1 unable to determine which specific entries reflected bills for 

2 work he did not do. 

3 Q. And you did not --

4 A. Collectively we came to that conclusion. 

5 Q. Okay, I understand, sir. I'm not suggesting it was 

6 your decision individually. You did not, though, go through 

7 and provide him with a specific date of something you believe 

8 to have been over-billed? 

9 A. Yes, that's right. 

10 Q. A specific entry, a specific file? 

11 A. That's true. 

12 Q. All right. Now, take a look at Exhibit 3, if you 

13 will. Can you tell us generally what Exhibit 3 is? 

14 A. I think we've identified this before as a calendar. 

15 Q. Okay, this is the calendar we were talking about. 

16 This particular printout at the bottom, you'll see it says 

17 April 18, 2005, 2:31 p.m. Is it fair to say that you had 

18 either this particular item or its equivalent at the time 

19 that you fired Gary Ferguson? 

20 A. Yes. 

21 Q. And again by "you," I'm not referring to you in 

22 particular. I'm talking about collectively. 

23 A. Thank you. Yes, we had. 

24 Q. And had you taken Exhibit 3 or its equivalent, or any 

25 I item in Exhibit 3, talked to Gary Ferguson, told him that you 
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that was incorrect or 

please, if you would turn 

you to take a look at 

see the entry? 

/s, please. 

A. It says, uTake laptop home to work at home tomorrow." 

Q. It is fair to say, is it not, that Gary Ferguson used 

his laptop from time to time away from the office, correct? 

A. I don't know that. 

Q. Well --

A. I see one entry when he took it home. I don't know 

that there are any others. 

Q. So you suppose that he had that laptop had only used 

it just on this one occasion? 

A. I don't know. 

Q. Did you inquire about the use? 

A. Wo. 

Q. Now, take a look at Exhibit 4, please. Exhibit 4, 

could you identify it? 

A. These are timekeeper diary, it's called. It's a list 
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1 of daily billings that Gary entered in the computer. 

2 Q. You may recall, sir, that this particular report on 

3 I the left-hand side at the top, dated May the 1st, 2005, first 

did you have in your possession this information on May the 2nd 

5 I of 2005? 

6 A. I'm not certain of that, actually. 

7 J Q. The information would have been within your computer 

system, correct? 

9 I A. Somebody could have got it. 

10 I Q. Are you saying you don't know whether or not you 

11 I reviewed this information before you fired him? 

12 A. I honestly don't remember. I know the calendar was 

13 copied, the bills were copied, and our information about his 

14 computer time were all collected together and analyzed by all 

15 of us. I'm not sure it was as late as the 2nd of May. 

16 Q. Well, let's stop for just a moment. You say the bills 

17 were collected. UMIA bills were sent, by your account, every 

18 couple of months; isn't that correct? 

19 A. What we gathered were the timekeeper diaries. 

20 Q. That's what I was wondering, if you meant that 

21 instead. You gathered up the timekeeper diary. That was — 

22 A. Or maybe it was the bills. I don't remember for 

23 sure, to tell you the truth. It could have been the bills, 

24 or it could have been the timekeeper diaries; it's the same 

25 information. 
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1 Q. Yeah, it would be the same information. The timekeeper 

2 diaries, though, would reflect all of the billings to UMIA, as 

3 opposed to billings by a particular case. In other words, the 

4 bills that you submit on behalf of UMIA in the Merce case, it's 

5 just the Merce case that goes in that particular --

6 A. Yes, that's right. That's right. So it was most 

7 likely the diary. 

8 Q. With respect to Exhibit 4, I know that you don't know 

9 if you in fact had it before; but you don't dispute that it was 

10 produced in discovery by you, do you, as part of this case? 

11 A. You have it. So obviously we produced it. 

12 Q. And you don't dispute, do you, that it was created on 

13 the date that your computer says it was created? 

14 A. That is, May 2? 

15 Q. Yeah. 

16 A. No, I guess not. 

17 Q. And did you take any of the entries in Exhibit 4, go 

18 to Gary Ferguson and say, "Listen, I have a question about a 

19 particular entry in Exhibit 4"? 

20 A. No, we've had that discussion already. 

21 Q. Right. So the same thing applies to this one, correct? 

22 A. Yeah, I meant the discussion with Gary, but the bill 

23 -- no, I did not discuss these specific entries with Gary. 

2 4 Q. And if you were to take a look ar Exhibit 4, you'd see 

2 5 these are entries dated April 27th through April 29th. Wouldn't 
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the time after he had come back from his vacation with 

fe? 

Yes. 

Now, take Exhibit 5, if you would please. 

Okay. 

Again, at the bottom right-hand side you' 11 see a 

5/2/2005, 9:32 a.m. This is the April calendar; is it 

I have a sticker at the top of this one, I can't see. 

I apologize. May I approach and show the witness? 

MR. ECKERSLEY: I'd stipulate that that's what it says, 

your Honor. 

MR. PETERSON: Good enough, sir? 

THE COURT: Either way. 

THE WITNESS: That's fine for me. 

Q. BY MR. PETERSON: All right. Did you review this 

before you fired him? 

A. Yes, I'm sure we did. 

Q. Okay, and when he was on vacation, I mean, you knew 

about that in advance, right? 

A. Yes. 

Q. And likewise you knew about the fact that he was going 

to take some time in May to go, as he' s described, with his 

kids, one graduating from medical school, the other one doing 

her dissertation. You knew about that, too, right? 
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Yes. 

Okay. All right. Now, so we go then to May the 4th, 

ght, okay, of 2005. On May the 4th, 2005, you had a 

with Mr. Martin Oslowski; isn't that correct? 

It was either the 4th or the 5th, I think. 

Well, you fired Mr. Ferguson. The actual termination 

ace on May the 5th. 

Correct. 

Before you terminated him, you met with Mr. Oslowski? 

Yes, it was very close to the proximity to that. 

Q. So i f i t was the 4th or t h e 5 th, one of t h o s e d a t e s , but 

i t ' s before? 

A. I b e l i e v e so, yes . 

Q. All right. Now, you met with Mr. Oslowski where? 

A. We went to the Oster Bar to have lunch, 

Q. Okay. Now, at what time of the day on the 5th did you 

fire Mr. Ferguson? 

A. I believe it was mid-afternoon. 

Q. After lunch, you think? 

A. Oh, yes. 

Q. Okay. 

A. It was 3 or 4 or something like that. 

Q. Okay, before you had that meeting with Mr. Ferguson, 

do you recall where you were on the 5cn of May 2005 at lunch 

time? 
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Q. 

A. 

Q. 

A. 

Q. 

I don't. 

All right, now --

Unless it was with Marty. 

Marty Oslowski? 

(No verbal response). 

All right. Let me ask you 

relationship with Mr. Oslowski. Mr. 

— was 

A* 

Q. 

it for AETNA at the time? 

In the ^70's, yes. That's 

In the A70!s. He sent you 
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first of all about your 

Oslowski was an adjuster 

where I met him. 

cases? 

A. Actually he worked with my mentor, John Snow, and I 

worked on cases. 

Q. And when you left to form your own law firm, he — was 

he then already with UMIA? 

A. Yes. 

Q. And while he was at UMIA, he was the source of cases 

for you, correct? 

A. Yes. 

Q. Now, did you have an expectation that based on your 

performance as a lawyer, on behalf of UMIA's positions, that 

you would continue to receive cases if you did a good job? 

A. Yes. 

Q. And if you continued to satisfy Mr. Oslowski or the 

adjusters at UMIA, you expected that when new cases came in, 

they would bring them to you, correct? 
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A. I assume that. 

Q. And you were the general Counsel for UMIA? 

A. That's correct. 

Q. In that capacity you spoke directly to Mr. Oslowski, I 

take it, on a frequent basis? 

A. Yes. 

Q. Provided Counsel and advice to him as their lawyer, 

correct? 

A. I did. That's correct. 

Q. Now, with respect to other lawyers in your firm, if 

they worked on UMIA cases, obviously you expected they would 

do a sufficiently good job to likewise get more work into the 

firm, right? 

A. Yes. 

Q. And wasn't that always the case before May the 5th of 

2005 with respect to Gary Ferguson? 

A. 

Q. 

A. 

Q. 

bring 

A. 

Q. 

he COL 

A. 

Did we have the same expectation of him? 

Sure. 

Yes. 

And wasn't it always the case that UMIA continued to 

cases to Gary Ferguson while he was your employee? 

Yes. 

Now, when you met with Mr. Oslowski, you told him that 

lldn't trust Gary Ferguson's bills; isn't that correct? 

That's not what I told him. 
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Q. 

A. 

him that' 

Q. 

A. 
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You told him you were firing Gary Ferguson? 

What I told him was — 

Did you tell him that you were firing Gary Ferguson? 

Yes, I told him we were — yes, that' 

s what we had to do. 

Did you tell him you could not trust 

No, I said we had formed the belief, 

information we'd collected, that we could not 

accuracy 

and that 

of his bills. That was the decision 

was one of the reasons why we had to 

s right. I told 

his bills? 

after reviewing 

trust the 

we had made; 

terminate his 

employment. 

Q. All right, let me make sure I've got it correctly. 

After reviewing the information that you had obtained — you 

just said that, right? 

A. That's right; that's what we did. 

Q. And you could not trust the accuracy of his bills? 

A. Yes. It appeared to us that he was billing more time 

than he actually worked. 

Q. And it appeared to you he was billing more time than 

he actually worked? 

A. 

Q. 

your law 

th 

Yes, 

All 

firm 

ay came to 

A. That 

that's right. 

right, let's stop 

by which shareho. 

work, correct? 

's correct. 

there 

Lders 

• 

or 

There is 

attorneys 

no 

si 

clock 

.gned 

at 

in when 
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1 Q. There was not requirement that anyone sign in on any 

2 form when they enter the office to being the work, correct? 

3 A. That's correct. 

4 Q. And there was no requirement that anyone approve a 

5 shareholder's time; that is to say the amounted time that they 

6 were actually in their office for their work, correct? 

7 A. That's correct. 

8 Q. So with respect to whether or not he had billed for 

9 more time than he was actually working, did you draw the 

10 assumption that the fact he might not have been logged into 

11 his computer meant he hadn't been working? 

12 A. That's — we had three pieces of information, if I 

13 could explain this. 

14 Q. Go ahead. 

15 A. Okay. As you said, we didn't have a clock that 

16 someone checked in with when they came to the office. What 

17 we had instead was the ability to monitor when the computer 

18 went on. The computer goes on first thing, because it has 

19 all of our email messages on it, it has our calendar for the 

20 day on it, and it has all of our phone messages. 

21 The first thing you do is turn on the computer. 

22 That's the time clock, if you will, piece of this. We also 

23 knew when the computer was turned off when the lawyer left the 

2 4 office, when Gary left. To determine what he was doing outside 

2 5 rhe office, for example, we wanted to get his calendar, which 
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1 we did, so we could see appointments on his calendar; and the 

2 third piece of information we had was the description of his 

3 time. 

4 So by using those three pieces of information, we 

5 could determine when he was out of the office, at depositions, 

6 meetings, whatever it may have been, because it was on his 

7 calendar. We could tell when he was in the office doing work, 

8 because his computer would be on; and we could look at the 

9 description of his work and see if it was the kind of work 

10 customarily done in the office or not. 

11 All of us met together, the five of us, went over the 

12 information in detail; and with about 150 years of combined 

13 experience in this kind of work, came to the inescapable 

14 conclusion that he was over-billing for what he was doing. 

15- It was very obvious. 

16 Q. When did you meet, the five of you? 

17 A. Well, it was actually after the 18th, because I think 

18 that's when they printed out the materials, or sometime not 

19 long after that. We've done — when he returned from the 

20 dive trip, we started -- we had another five or six days of 

21 monitoring. I think we took that into account as well, but 

22 there was a persistent --

23 Q. Mr. Williams — 

24 A. — there was a persistent pattern there. 

25 I Q, -- what I asked was when you met. 
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1 A. I'm sorry. 

2 Q. Do you know the date that you met? 

3 A. I don't know the specific day. I think we've met 

4 several meetings, actually. 

5 Q. A moment ago you said, "The five of us met." You were 

6 asked about whether or not you all met in your deposition, 

7 whether you had met and obtained a unanimous decision in a 

8 meeting to fire him. Is this the same meeting we talked about 

9 in your deposition? 

10 A. What you asked in your deposition was, we have a 

11 meeting to make the decision as to when Gary would be fired. 

12 What we did was we had individual conversations on the 5th of 

13 May, and probably the 4th. At the time it finally come, we 

14 couldn't avoid it any longer, and we had to do it. These were 

15 — I'm talking about now our meetings to analyze the data that 

16 we collected. 

17 Q. All right. Let's go — if I can, let's go back for 

18 just a moment to the April calendar that we were just looking 

19 at a minute ago, okay? 

20 A. Okay. Is that Exhibit 5? 

21 Q, Yes, it is Exhibit 5, exactly. 

22 A. Okay. 

23 Q. It is accurate, is it not, that Mr. Ferguson was out 

24 of the office from the 14th of April until the 20 -- came back 

25 in on the 25th of April; isn't that correct? 
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1 A- That's what his calendar says. I seem to think 

some time billed on the 14th or 15th, but in any event, he 

his dive 

Q. 

of April 

A, 

Q. 

A. 

trip during that time, yeah. 

Now, did you meet, the five of you, between the 

the 18th and the 22nd? 

I think so, probably. 

But do you know whether you met? 

Well, like I said, I think we met several times 
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he had 

was on 

week 

to 

go over this. It's not something we took lightly. It's not 

something we wanted to do. 

Q. I'm not asking for this commentary. What I'm asking 

you is do you know whether you met during that week? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Dennis 

with th 

this ir 

I'm quite sure we did, yes. | 

When? 

I can't tell you the specific~_day_. 

Where? 

In our office. 

Who was there? 

George, Bruce Jensen, Jody Burnett, and myself, and 

Ferguson, yeah. We also had additional discussions 

ose five, the five of us initially. Then we shared 

formation as we — and analyzed it with Kurt Frankenberg 

and Carol Jensen. 

Q. 

A. 

Well, what information did you share that week? 

That all of the data clearly demonstrated to us that 
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1 there was a substantial amount of time that was billed that had 

2 not been worked. That was the conclusion we had to reach. 

3 Q. Take a look at Exhibit 2. 

4 A. I have it. 

5 Q. Okay, Exhibit 2, this particular report's dated April 

6 the 18th, 2005. Is your testimony here today under oath that 

7 you shared this particular report with those four other people 

8 during the week that we've just been discussing? 

9 A. That's my best memory. 

10 Q. Is it accurate to say that you don't have any notes of 

11 those document — or of those meetings? 

12 A. Well, we have the summaries we prepared with the data; 

13 but we kept no minutes of the meeting. No, we didn't do that. 

14 Q. And is it difficult for you to look back and try now 

15 to determine whether or not you had a meeting that week in 

16 April? 

17 A. The specific date, yeah, obviously. 

18 Q. Because a couple, three years almost had passed, 

19 correct? 

20 A. Yes. 

21 Q. And you would agree that it's difficult looking 

22 backwards to try and figure out where you were on a particular 

23 day or a particular time three years later, correct? 

24 A. Yes, it is for me, yes. 

25 Q. Likewise, wouldn't you assume it would be for 
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Mr. Ferguson? 

A. I have no doubt. 

Q. All right. So is it your testimony that that's the 

week that you met and made the decision you were going to fire 

him? 

A. I think I've said that several times. 

Q. Did you meet — or did you have any documents other 

than the one that we've identified that had actually been 

printed out prior to that date, Exhibit 2? 

A. And your question about that is? 

Q. Do you have any other documents? You've said a minute 

ago — 

A. Yeah. 

Q. — "We compared the information that we had. 

A. Yeah, we had an additional exhibit that has not been 

introduced yet. 

Q. 

A. 

Q. 

program 

A. 

Q. 

The computer log? 

Yes. 

Now, the computer log itself, when was the computer 

turned on to record the log in, log off times? 

The 23rd of March. 

The 23rd of March. So Mr. Ferguson was present, 

let's see, in March. Then the 23rd in -- I don't have March's 

calendar. Do you remember what day -- I can't remember off 

the top of my head. If we go to No. 3, let's try that. Go to 
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3, the 23rd of March, page 13, Wednesday. That's right, 

1 there was the testimony this morning about the 23rd — 

A. 

Q. 

23 March 

A. 

Q. 

A. 

Q. 

that you 

A. 

Q. 

talking 

Looks like Thursday to me. 

Or Thursday. I — well, the bottom of the page, 

, that looks like Wednesday. 

Oops, that's the 3rd, I beg your pardon. 

Okay. 

Yeah, it was Wednesday. 

Now, did you do the actual placement of whatever it is 

did in terms of the computer? 

No. 

And when you've talked about the computer, are you 

about the server? 

Q. Well, do you know whether or not you were monitoring 

the desktop computer that he used, his log ins from that 

computer? 

A. The computer in his office, yes. 

Q. But not his laptop? 

A. 

Q. 

nearly 

That' 

It is 

three y 

determine, as 

documents were 

A, Yes. 

s correct 

fair to 

ears have 

say 

pa 

your Counsel 

created on 

that 

st, y< 

said 

the 1 

at th 

Dur ve 

is point although 

never 

earlier, 

sptop, 

done an 

the dates 

have you? 

some 

analysis to 

and times 
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1 Q. You have 9 

2 A. Uh-huh. 

3 Q. Yet, in discovery when you were asked to produce all 

4 of the records that you had relating to any claim you had, you 

5 didn't produce anything relating to the laptop, did you 9 

6 A. I haven't seen them, and it was done just recently. 

7 Q. You waited until now to do it 9 What were you waiting 

8 for? 

9 A. Well, sometimes you get things prepared right before 

10 trial. One of the things we wanted to determine is whether 

11 or not documents had been checked out of the system into his 

12 laptop and then brought back. There were none. 

13 Q. Let's see, you have a report that's been prepared that 

14 details all the documents and when they were created and the 

15 time that he was on his laptop? 

16 A. Let me say that I have been — understand that a 

17 search has been made of those records, and that was the 

18 conclusion that Tracy reached. No documents had ever been 

19 taken out during the time period we were monitoring. 

20 Q. Have you examined the laptop9 

21 A. No. 

22 Q. And you were a defenaant in this case. You've signed 

23 off on, for example, the interrogatories wnere you were asked 

2 4 about all the claims that you had9 

25 P Yes, I did 
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Q. 

| filed -— 

And on the request for production 

you specifics 

were asked to produce 

A. 

Q. 

A. 

Q. 

That's 

yourse 

A. 

Yes. 

You didn't 

I don' t kn< 

Well, when 

illy 

all 

produ 

DW 

I 

if 

sai 

sort of customary 

If • 

Uh-huh. 

swore under oath 

of his documents, 

ce the laptop, 

you asked for 

of document 

a response, 
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s, you 

when you 

reports, records? 

did you? 

the laptop. 

d, "Any and all documents or 

language that' 

things." 

s used by lawyers like 

Q. Civil lawyers, right? 

A. I suppose. 

Q. Yes? 

A. I suppose so. 

Q. Were you confused by the terms? 

A. Now. Well, I don't even -- I did not know those 

records existed. 

Q. When did you find out they existed? 

A. Last week. 

Q. You remember as a lawyer that you have this obligation 

to supplement discovery, right? 

A. Uh-huh. 

Q. Tell the jurors what that means. What does that mean? 

When they -- you have a duty to supplement. What does that 

mean? 
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> supplement is, 

obi 

the 

did 

new 

.igation to 

time 

they 

you make 

require 

materials 

become available? 

A. I think we're required to correct answers that later 

prove to be wrong; but no, I haven't looked at it in a while, 

and I'd have to see it, to tell you the truth. 

Q. How long have you been a lawyer? 

A. Been a lawyer since 1974. 

Q. Is it your testimony that you have never supplemented 

discovery on behalf of a client? 

A. I think I have supplemented — 

Q. When we say supplement, you — 

THE COURT: Excuse me, just a second. 

MR. PETERSON: I apologize. 

THE COURT: Mr. Peterson, all I'm trying to avoid here 

is two people talking at the same time, so the record is clear. 

MR. PETERSON: Yes, sir, I apologize. I realized I 

talked over. 

THE COURT: Go ahead. 

THE WITNESS: Let me clarify my answer. What we 

typically see is request for supplementation of interrogatories 
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and request for production. That didn't occur here. 

Q. BY MR. PETERSON: Doesn't your Utah rules say, "The 

attorney shall have a continuing duty to supplement answers in 

discovery"? 

A. I think I told you I can't remember for sure. 

Q. A minute ago you didn't even know what supplement 

meant. Do you know what it means? 

A. No, I know what supplement means. 

Q. Well, were you planning on letting us know what your 

report said at some point before the trial was over? 

A. Well, the information was provided to our attorneys, 

and I have not been aware, frankly, of a lot of the discovery 

requests that had been made. The only one I'm aware of is a 

set of interrogatories and request for production that were 

filed a long time ago, and some have been done; but I haven't 

really followed discovery since then. For example — 

Q. You're not really suggesting, are you, that as a 

lawyer, an officer of the Court, you didn't understand that 

you have a duty under Utah law to supplement or add to 

additional discovery matters that you have, are aware of, 

and were requested originally? 

A. My expectation is that the obligation to supplement 

additional documents would be part of a Court order, scheduling 

order that would pertain to disclosure of documents for trial. 

That was what my assumption was. 
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Q. Did you review the Court's order in that regard in 

this case? 

A. I did not. 

Q. Are you familiar with Rule 26 discovery, the Utah 

Court Rules? 

A. I know of Rule 26. 

Q. Okay, see if you're familiar with this rule, 26(e), 

supplementation of responses. "A party who's made a disclosure 

under subdivision (a), or responding to a request for discovery 

to a response is under a duty to supplement the disclosure or 

response to include information thereafter acquired for and by 

the Court or in the following circumstances." Then it goes on 

to describe those circumstances. Have you read that rule? 

A. Well, see, I think I've mentioned the order of the 

Court — 

Q. 

A. 

answers 

Q. 

A. 

Q. 

Have you reviewed — 

I also mentioned supplementation in the previous 

proved to be incorrect. They might be pretty close. 

Pretty close. 

Okay. 

Did you review the order of the Court to see whether 

this Court requires it? 

A. 

Q. 

not dis 

My attorney did that. 

If in fact you have additional information that was 

closed before, would you agree that that is information 
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1 which would make a prior answer incorrect, the one where I said 

2 to you in discovery, "Give me everything that you've got that 

3 you think supports your claims"? 

4 A. No, I don't think so. I think the obligation to 

5 supplement would be part of the Court order. 

6 Q. Guys like you call that "trial by ambush"? 

7 A. No. 

8 Q. Let's take a look — 

9 A. I abide by the Court rules --

10 Q. — if we can — 

11 A. — Court's orders. 

12 Q. — your point when you fired Mr. Ferguson was that he 

13 had out-billed everybody else in the firm, right? 

14 A. January and February he did. 

15 Q. "Well, but you didn't fire him in February or January. 

16 You fired him in May. 

17 A. That doesn't change his billing practice for January 

18 and February. 

19 Q. All right, let's take a look at Exhibit 7, if you may. 

2 0 A. Okay. 

21 Q. Tell us what Exhibit 7 is. 

22 A. This is a summary of hours billed — worked and billed 

23 for the period from January 1, N05 to January 31st. 

24 Q. You call this a "timekeeper analysis" in your law 

25 firm, correct? 
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A. That's the title of the document, yes. 

Q. This particular one you have in front of you is 

at the top, it was printed out on February the 8th, 2005, 

correct? 

A. I see that. 

Q. All right. So taking a look at this particular 

information would tell you how much time had been billed 
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dated 

that 

month and y e a r - t o - d a t e for each of your b i l l a b l e employees, 

c o r r e c t ? 

A. T h a t ' s r i g h t . 

Q. That would inc lude a l l of your lawyers , r i g h t ? 

A. Lawyers, yes , uh-huh. 

Q. Okay, take a look now, next at Exhibit 8, if you 

would, please. At the top you'll see it's dated Tuesday, 

June 14th, 2005, after you'd fired Mr. Ferguson; do you see 

that? 

A. Yes, I see it. 

Q. This p a r t i c u l a r repor t i s a t imekeeper a n a l y s i s 

cover ing the month of February 2005, c o r r e c t ? 

A. 

Q. 

and for 

A. 

Q. 

Yes. 

Again, all of the billable information year to date 

the month in 2000 -- in February of 2005, right? 

Yes . 

Now, for example, if we 'were to take a look at Elliot 

'Williams, the second entry on the report, it would show that 
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you billed 175.25 hours during the 

A. 

Q. 

year-to-

he 

he' 

A. 

Q. 

Yes, 

And 

-date 

Yes, 

Well 

billed 184 

A. 

Q. 

Yes. 

And 

uh-huh. That's what 

month of February 

it says. 

329.75 January and February combined. 

number, correct? 

that's correct. 

, let's take a look at Gary Ferguson. 

.5 hours. So 7 hours 

his cumulative number 

more than you did 

at 

s about, let's say, 50 hours more, 

that point is 

okay9 Correct 
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, correct? 

That' s your 

In February 

404. 

7 

So 

A. T h a t ' s 70, a c t u a l l y . 

Q. Well, I t h ink , s i r , t h a t 404, and you ' r e a t what? 

A. At 329. 

Q. Yeah, 329, right; 70. Take a look at Bruce Jensen. 

This is the lawyer you were talking about before, correct? 

A. Right. 

Q. He was at 345 hours for the year at that point, right? 

A. That's right. 

Q. Now let's take a look at Exhibit 9, please. This is 

the records relating to March of 2005. Now, this is not — 

it's the same timekeeper analysis, correct9 

A. Yes. 

Q. At the top, April the 12th, 2005, right9 

A. Yes. 

Q. A.nd so you had rhis information in your computer 
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1 system, and perhaps, indeed, in this particular form that is 

2 Exhibit 9; and you had it by April the 12th, 2005, correct? 

3 A, I assume that's right. 

4 Q. Did you review it? 

5 A. I may have. 

6 Q. But you don't know? 

7 A. This was not — this was not, as I mentioned, part of 

8 the three pieces of information we were gathering; but it's 

9 just a cumulative summary. As I've said, the cumulative 

10 summary is what caught our attention in January and February. 

11 Q. Isn't this a cumulative summary of the time that each 

12 and every one of your billable employees has billed for the 

13 first three months of the year? 

14 A. It is. Well, yeah, the — 

15 Q. In fact, it's the same as — 

16 A. — hours billed in March and accumulated for the year 

17 so far, yes. 

18 Q. All right. So now let's take a look at your hours in 

19 March, 142.25 hours. Directly below you, Mr. Jensen, Bruce, he 

20 had 269 hours for the month, almost twice what you got. 

21 A. He's the guy who works seven days a week. 

22 Q. Yeah, that's a lot of hours, 269. 

23 A. That's a lot of hours, yeah. 

24 Q. And that 2 69 hours, how many -- how many days in 

25 March; 31? What's that; like, 8, 9 hours a day for every day 
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1 of the month, right? 

2 A. That's — that was Bruce. 

3 Q. And Gary Ferguson billed 17 6 hours, and by that point 

4 his total was 580.80; 580.80. So around 581 hours, correct? 

5 A. Yes. 

6 Q. At that same point Bruce Jensen — although the first 

7 month — the first month he billed less than 200 hours — by 

8 the end of March, he had caught up and exceeded even Gary 

9 Ferguson. He had billed 615 hours, correct? 

10 A. That's what it says, yes. 

11 Q. Likewise, sir, take a look at your attorney Mark 

12 Anderson, towards the bottom of the fourth. That month, m 

13 March, he billed 240 hours -- or 241, almost, correct? 

14 A. That's what it says, yes. 

15 Q. His year-to-date 653.75 hours, right? 

16 A. That's correct. 

17 Q. So if in fact you reviewed the summaries of how 

18 much time your attorneys billed in April, before you made 

19 the decision to fire Gary Ferguson, this would have been the 

20 last complete month he would have had, if in fact it's as 

21 you've testified, that you made the decision during the last 

22 week of April, right? 

23 A Yeah, I think that's right. 

24 Q. Because you wouldn't have printed out any bills yet 

25 I for April until the month was over, r_ghr9 
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A. I don't know that. 

Q. Well, was it customary to bill your clients, UMIA, in 

the middle of the month? 

A. Well, I don't know that — well, maybe — we probably 

— in fact, I'm sure we did not to pay the bills, but what we 

would have had available to us would have been the timekeeper 

diary that we talked about. Gary could have printed that 

anytime. 

Q. Looked at that already, didn't we? 

A. Yeah, that's right. 

Q. But the timekeeper diary you looked at only included 

Gary Ferguson's time. Your claim to Gary was that he had 

billed more time than anybody else. Looking at that wouldn't 

have told you whether he billed more time than anyone else, 

correct? 

A. By the end of the third — by the end of the first 

quarter, 

Q. 

A. 

baseline 

Q. 

A. 

Bruce had out-billed him, that's correct. 

Because he --

Gary's hours were still 130 hours more than the 

he'd had for the two previous years. 

Okay. 

That's what we were looking at, without any apparent 

change in his work habits. 

i Q' 

A. 

But there were apparent changes, weren't "chere? 

I didn'z see any. 
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1 Q. You didn't know about the Merce case, the amount of 

2 time he'd spent? 

3 A. I saw how much he billed. 

4 Q. Did you call UMIA and ask them if they had a concern 

5 about that? 

6 A. UMIA would not have had the information to form a 

7 judgment about that. 

8 Q. They would have had each and every time and entry 

9 billed that you had sent them. 

10 A. They'd have the bills, and the bills alone. That was 

11 not sufficient. It wasn't sufficient for us. 

12 Q. Take a look at Exhibit 10 now. 

13 A. Okay. 

14 Q. Through the end of April, you fired him May the 5th? 

15 A. Correct. 

16 Q. Would you agree that Exhibit 10 would summarize, at 

17 that point in time, at least on a monthly basis, would be the 

18 best evidence of how many hours had been billed by each of your 

19 lawyers and billable timekeepers through the end of April 2005, 

20 the month preceding the termination? 

21 A. All right. 

22 Q. I s t h a t a >Nyes"? 

2 3 A. Yes . 

24 Q. Start at the top. Bruce Jensen, 781 hours. We'll go 

25 I down to your entry, Elliot Williams, 156 hours that month, 628 
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hours total. Mark Anderson, 171 hours, 825 hours total for the 

year. That's the most, isn't it? I mean didn't he — he even 

out-billed Jensen, right? 

A. Yes, he did. 

Q. So Jen — if we were to place those in order — and 

then let's go right below you, your named partner Mr. Hunt, 

George Hunt, 701.95 hours, right? 

A. Yes. 

Q. Now, turn to page 2. Gary Ferguson, 671 hours. Even 

by your own records, he was fourth, when you fired him, in the 

amount of time that he'd billed, correct, not the top billing? 

A. Yes, he'd billed 91 hours for the month; and that was 

the month of the dive trip and the other time he took off. 

Q. Now, the other time he took off was supposed to be 

May. 

A. Yeah. Well, the dive trip. 

Q. That's right. Something that you all knew about; just 

like you all knew about him going in May to take time off to be 

with his family, correct? 

A. I think so. 

Q. It wouldn't be your testimony here today that you 

have never, in the history of being a lawyer, spent more time 

working on a case before you went on vacation so that you'd 

have the work done, correct? 

A. That would be something I could do, sure. 
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Q. And that is something that would be reasonable under 

the circumstances for even Mr. Ferguson, correct? 

A. If that's what he wanted to do, that's fine. I have 

no problem with working. 

Q. And likewise with respect to attorney billing in 

general, you can't look at a particular month and determine 

whether or not somebody has over-billed, because the months 

change; the billing amount changes from month to month, 

correct? 

A. No, that's not correct. That's not what we did. 

Q. Let's take a look, if it's not correct, at your 

billings, then. Go back to Exhibit 7. 

A. Okay. 

Q. Elliot Williams, 154 hours, correct? 

A. Yes. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

required 

U A U J . U X U KJ i U X i J - U l . VYJ__LJLJ.Cl.UtO J- 1 U . *L. ^> 1 I V U X O . 1 

Yes. 

Shorter month, more hours? 

Yes. 

The bill changed; it differed, correct? 

Yeah, I worked --

By 25 hours? 

Yeah, I worked more hours in February. 

And that wasn't any big deal, was it? If your work 

you to work more hours in February, that's what: you'd i 

http://VYJ__LJLJ.Cl.UtO
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do? 

A. Yeah, I did the work, yes. 

Q. Take a look at Exhibit 9. 

A. Okay. 

Q. Elliot Williams, 142 hours. Now you' 

hours from the month before. Less work to do, 
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re down about 33 

right? 

A. I don't know what was going on in March, to tell you 

the truth. I can't remember. 

Q. You can't remember what was going on 

You might have gone out, taken a vacation and 

in March of 2005. 

done something? 

A. Yeah, could well have. I don't know. 

Q. Why in the world would you expect that Gary Ferguson 

would have recalled those events? 

A. What events? 

Q. What he was doing that month in 2005. Your Counsel 

showed him the March 23rd bill today. 

A. Yeah. 

Q. Said, "Tell me what was going on with all these 

things." He wanted him to explain those individual entries. 

Do you think you could take a look at your March 23rd timekeeper 

entries and tell us what you were doing and when? 

A. I think my description of the time billed would allow 

me a pretty good idea of where I was and whan I was doing as it 

related to my work. Yes, I think it would be pretty helpful. 

MR. PETERSON: May I approach the witness? 
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THE COURT: You may. 

BY MR. PETERSON: I'm showing you now, these are 

defendant's answers, responses to plaintiff's interrogatories 

and requ 

A. 

Q. 

exhibit, 

A. 

Q. 

A. 

est for production of documents. 

All right. 

The very last page of this document, before this 

okay, do you see your signature? 

Yes. Well, actually I don't. It's not there. 

Well, I don't either. George Hunt, Kurt Frankenberg. 

Oh, yeah. 

Q. We had t o go a page back . 

A. The re I am, o k a y . 

Q. You swore under oath that this all was true, right? 

A. Right. 

THE COURT: Have you approached for the reason you want 

to? 

MR. PETERSON: Yes, I have. 

THE COURT: Okay, you can go back to the podium. 

Q. BY MR. PETERSON: You say that in order to do that with 

respect to your bills, we'd have to actually take a look at 

them, right? Have to actually see them. 

A. What I said was, if I looked at my description of my 

work on a given day, it would give me a pretty good idea of 

where I was and what I was doing. I think that was my answer. 

Q. In request for production No. 13, were you asked 
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1 as follows: "Please provide a copy of billing records for 

2 defendant Williams and Hunt, Inc. for the months January 

3 through May 2005. By this request, plaintiff does not object 

4 to removing client names or confidential information, but 

5 rather seeks the daily information for the firm by employee." 

6 Your response was — do you recall -- "Summary of hours 

7 attached hereto." Why were you unwilling to produce your 

8 billing records to be examined, to determine whether or not, 

9 as we've looked at his, your hours --

10 A. There has never — 

11 Q. — part of that detail? 

12 A. — there has never been a claim made relating to me. 

13 Q. Isn't your claim that he billed more time than you 

14 did? 

15 A. I beg your pardon? 

16 Q. Isn't your claim that he billed more time than you 

17 did? 

18 A. Is it my claim that — I still don't understand your 

19 question. 

20 Q. When you fired Gary Ferguson, you said he billed more 

21 time than everybody, including yourself, correct? 

22 A. No. What I said was, in January and February, his 

23 billing pattern was different than it had been before; and 

24 during ihose two months, my memory was he was billing more 

25 than Bruce and anyone else in the firm (inaudible). 
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Q. When you looked at February, you found out that wasn't 

really true, didn't you? 

A. No, Mark Anderson, an associate did. 

Q. All right. 

(Counsel conferring off the record) 

Q. BY MR. PETERSON: Okay. When you went to meet with 

Mr. Oslowski, you knew that if Mr. Oslowski did not trust Gary 

Ferguson, he would not keep giving him cases, correct? 

A. That's — that would be a fair guess on my part as to 

what he would do. It was his decision, I think. 

Q. I understand it was his decision, but you well knew 

from your relationship with him that trust was an important 

component to his retaining Counsel. 

A. Including me. 

Q. Including you, that's right. When you went to see 

Mr. Oslowski, you told him that you did not trust Gary's bills, 

correct? 

A. That was a conclusion that we had to make. 

Q. Understood. You told him likewise that he had over-

billed for time on cases for UMIA, correct? 

A. That was the conclusion we had to reach. 

Q. So you don't deny that you told him you over-billed, 

and you don't deny that you told him you could not trust his 

bills, correct? 

A. That's what we told him. That's what I told him. 
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Q. By implication, didn't you intend that he understand 

that to mean likewise UMIA could not trust his bills? 

A. What I said to Marty was — and I told him, "I hope 

you remember we had this conversation" -- that the decision 

about what to do with the cases Gary had been working on in 

our office, and whether Gary was going to get new cases from 

UMIA, was his decision to make. I wasn't going to have any 

input on it. 

Q. Well, no, but that's sort of nod, nod, wink, wink, go 

ahead and give them to me; he's been over-billing you, isn't 

it? 

A. Well, I fulfilled the duty I owed to my client, to 

communicate information he needed to have; and I fulfilled 

that duty. What he chose to do after that was his decision. 

Q. But you well anticipated that you were getting all 

those files right back, correct? 

A. I had to — the expectation that the files would stay 

with us, yes. 

Q. Now, this was in the exercise of your obligation to a 

client, correct? 

A. Absolutely. 

Q. But in addition to being a lawyer, as part of that, 

you're an officer of the Court, correct? 

A. I am. 

Q. And as part of the duties that you have as a lawyer 
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1 licensed in this state, there are ethical obligations that you 

2 must follow; they are mandatory, correct9 

3 A. That's correct. 

4 Q. If Gary Ferguson in fact was over-billing a client, 

5 would you agree that by over-billing the client, he was in 

6 essence taking money to which he was not entitled? 

7 A. I think he was billing for time he did not work. 

8 Q. That wasn't what I asked. Would you agree that he 

9 would thereby be taking money from a client to which he was not 

10 entitled? 

11 A. Yes, and we reimbursed it. 

12 Q. I'm not asking about the reimbursement. Do you agree 

13 with me? 

14 A. Yes. 

15 Q. That would violate the ethical rules of professional 

16 code of responsibility for lawyers; isn't that correct9 

17 A. Yes. 

18 Q. Now, as a lawyer, you also have obligations to the 

19 bar, correct? 

20 A. T h a t ' s c o r r e c t . 

21 Q. And t o the pub l i c a t l a rge , c o r r e c t 9 

22 A. Yes. 

2 3 Q. One of the obligations you have as a lawyer and to the 

24 bar of the State of Utah is to report known ethical violations 

25 I by other lawyers, correct9 
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I think so. 

And it's mandatory? 

I think so. In the setting where there is a concern 

unethical practice may be ongoing and damage the 

I think that's the circumstance. We talked about it. 

t want to do that to Gary. 

And you didn't do it9 

And we didn't do it to Gary. 

You didn't report him to the bar, even though you have 

a higher obligation to the public at large, because you didn't 

believe it was true? 

A. No, I don't think he would have — I don't think this 

was a risk to the public. What he did to the UMIA was not. 

Q. What he did to the UMIA, m your sense, what you 

conveyed to UMIA was that he had over-billed and taken money 

he was not entitled to, correct9 

A. That was the obligation I had to report to it, 

MR. PETERSON: Thank you. 

THE COURT: Mr. Eckersley. 

BY MR. 

Q. 

A. 

Q. 

CROSS EXAMINATION 

ECKERSLEY: 

Was it an easy decision to make9 

No, it was not. 

Why9 
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Q. 

Well, we'd been friends for a long time. 

When you told Mr. Oslowski what you told 

believe it? 

A. 

Honor. 

while 

Absolutely. 

MR. ECKERSLEY: That's all for -- at this 

THE COURT: You may step down. Thank you 

MR. ECKERSLEY: If I could have a moment, 

THE COURT: Okay. So do you wish him to . 

you're taking this moment? 

MR. ECKERSLEY: Oh, no, your Honor. What 
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him, did you 

time, your 

your Honor. 

remain here 

I'm checking 

is to see if we have witnesses who think they're required to 

wait out in the hall. 

THE COURT: All right. You may step down. 

(Cell phone rings in courtroom) 

THE COURT: If anybody else is in the cell — in the 

courtroom has a cell phone on, please turn them — put them in 

an off position. 

MR. ECKERSLEY: Your Honor, by stipulation, we've 

agreed 

schedul 

part of 

to take a witness out of order, 

e and have Mr. McGarry testi 

the plaintiff's case. 

THE 

MR. 

THE 

COURT: Mr. Peterson? 

PETERSON: That's fine, 

COURT: Okay. You may 

fy 

an 

for 

your 

do so. 

d to 

the 

Hono 

accommodate 

defense 

r , 

Would you 

dur 

rais 

his 

ing 

e your 
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1 right hand, please, sir. 

2 COURT CLERK: You do solemnly swear that the testimony 

3 you are about to give will be the truth, the whole truth and 

4 nothing but the truth, so help you God9 

5 THE WITNESS: Yes. 

6 THE COURT: Will you please step this way and be 

7 seated. 

8 THE WITNESS: Thank you, your Honor. 

9 SHAWN MCGARRY, 

10 having been first duly sworn, 

11 testified as follows: 

12 DIRECT EXAMINATION 

13 BY MR. ECKERSLEY: 

14 Q. State your name, please. 

15 A. Shawn McGarry. 

16 Q. How are you employed, sir? 

17 A, I'm a lawyer. 

18 Q. And in Salt Lake City9 

19 A Yes. 

20 Q. With what firm9 

21 A. Kipp and Christian. 

22 Q As part of your --

23 THE COURT And I apologize for this interruption, but 

24 when there's a question about the spelling of the name, again, 

25 I for record purposes, jusz spell your first and last name 
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1 THE WITNESS: Shawn, S-h-a-w-n McGarry, M-c capital G-

2 a-r-r-y. 

3 THE COURT: Thank you. Go ahead, Counsel. 

4 Q. BY MR. ECKERSLEY: Have you had, during your practice, 

5 occasion to do medical malpractice defense work? 

6 A. I have. 

7 Q. And have you done that at the behest of UMIA? 

8 A. Yes, along with other carriers. 

9 Q. Do you recall specifically defending defendants in 

10 cases where Mr. Gary Ferguson also was defending defendants? 

11 A. I do. 

12 Q. Do you recall in particular the case of Robb vs. 

13 Hatch, et al? 

14 A. I do. 

15 Q. And who did you represent in that case? 

16 A. Harvey Hatch. 

17 Q. And do you recall who Mr. Ferguson represented? 

18 A. I don't know if his first name was Richard, but it was 

19 Dr. Cox. He was the emergency room physician. 

20 Q. Do you recall depositions that occurred on April 8th of 

21 2005 in that case? 

22 A. Generally. 

23 Q. Have you had occasion to look at your billing records 

24 relating to what you did on April 8th of 2005? 

2 5 A. I have. 
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1 Q. And what do they indicate you did with regard to the 

2 Hatch case9 

3 A. It indicates I attended the deposition of a neuro-

4 surgeon, Dr. Tippetts. I met with Gary Ferguson to -- and 

5 Dr. Markovich — t o prepare for the deposition of Dr. Markovich, 

6 and attended a deposition for Dr. Markvich. 

7 Q. And for that work what did you bill UMIA? 

8 A. Six hours. 

9 MR. ECKERSLEY: That's all the questions I have, your 

10 I Honor. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Mr. Peterson. 

MR. PETERSON: Yes, your Honor. 

CROSS EXAMINATION 

BY MR. PETERSON: 

Q. Good afternoon, sir. 

A. Good afternoon. 

Q. Do you recall when the deposition of Rick Tippetts 

was? 

A. I believe it was April 8, 2005. 

Q. I didn't mean it to be that -- I just meant like time 

of day^ 

A. Morning. 

Q. And do you recall where it was? 

A. I believe it was in his office, which was a building 

adjacent to LDS Hospital. 
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1 Q. And was Dr. Tippetts a witness on behalf of the 

2 plaintiffs? 

3 A. I don't — I don't know that you could characterize it 

4 that way. He was a treating physician; and his deposition was 

5 being taken by Norm Yonker. 

6 Q. Norm Yonker? 

7 A. Who was the plaintiff's lawyer. 

8 Q. All right, and then likewise, in addition to that 

9 deposition, did you attend a deposition that same day of 

10 Dr. Markovich? 

11 A. Yeah, Markovich is I think the way you said it. 

12 Q. Markovich, okay. All right. 

13 A. I did. 

14 Q. And where was that deposition taken? 

15 A. That deposition, I believe, was in Mr. Ferguson's 

16 office at Williams and Hunt. 

17 Q. Now, and whose doctor was Dr. Markovich? 

18 A. I believe he was an expert witness. He's an ER 

19 physician. He was an expert witness that was retained by 

2 0 Mr. Ferguson. 

21 Q. Now, did you see Mr. Ferguson's billing with respect 

22 to March -- or to April the 8th of 2005 for that period of time? 

23 I A. No, I have not. 

24 I Q. And do you know whether or not Mr. Ferguson did 

25 I additional things beyond just attenoing those two depositions 
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for which he b i l l e d UMIA? 

A. I do no t . 

Q. Now, likewise, was — were you -- you didn't subpoena 

or — not subpoena. You didn't notice up either of these 

depositions, I take it? 

A. I did not. 

Q. And who did you have again, which doctor? 

A. He's a radiologist. His name is Harvey Hatch. 

Q. Okay, so this is the case where the radiol — there's 

a question about whether the ER doctor missed the fracture, or 

the radiologist missed it, or maybe nobody missed it and he 

broke his neck somewhere else, right? 

A. Correct. 

Q. All right. Did you have your own expert witness on 

behalf of your doctor, the radiologist? 

A. Ultimately I did. 

Q. Okay, and with respect to that doctor, did you meet 

with him? 

A. Yes, I did. I met with — actually Mr. Ferguson met 

with him as well. 

Q. 

A. 

Q. 

A. 

Q. 

Did you 

Yes. 

Did you 

I did. 

And did 

go over the case with him? 

give him records to review? 

you spend time with him preparing for his | 
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1 depos i t i on , i f he ever was deposed? 

2 A. He was deposed; and yes , I d id . 

3 Q. Now, we ' r e t a lk ing in t h i s case about two d e p o s i t i o n s , 

4 n e i t h e r of which were witnesses whose d e p o s i t i o n s you were 

5 t ak ing , c o r r e c t ? 

6 A. Correct. I believe Mr. Yonker noticed both of those 

7 depositions. 

8 Q. Is it unusual for a plaintiff's attorney to notice up 

9 the deposition of, first, the treating physician, and second, 

10 one of the defendant law — defendant's doctors? 

11 MR. ECKERSLEY: He had an expert come in? 

12 THE WITNESS: I believe this --

13 Q. BY MR. PETERSON: Expert witness. 

14 A. — wasn't a defendant doctor. This was an expert 

15 witness. I can't, really, say anything is unusual. It is so 

16 dependent on the schedule of various physicians. It may have 

17 been slotted that way. I don't recall why a treating neuro-

18 surgeon was first deposed, and then later the same day, an 

19 expert witness in the emergency room. 

20 Q. Okay, and I really didn't mean it to be that — the 

21 question wasn't really that skillfully put, I apologize. 

22 A. • No, that's fine. 

23 Q. What I really meant was, I could do it — let's do 

24 it two questions. One, if you're — from your practice, 

25 plaintiff's lawyers in medical malpractice cases typically 
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1 t ake t h e depos i t ions of t r e a t i n g p h y s i c i a n s , c o r r e c t ? 

2 A. Yes. 

3 Q. When they t ake t h a t d e p o s i t i o n , they ask t h a t 

4 p h y s i c i a n a l l kinds of ques t ions , r i g h t 9 

5 A. Correct . 

6 Q. And if you're — m this case, for example, you 

7 represent a doctor; but this particular witness is not part of 

8 your case, he's not your expert, he's not your doctor, are 

9 there ever occasions where in that situation you don't ask any 

10 questions? 

11 A. Yes. 

12 Q. Okay. Are there ever occasions in those types of 

13 circumstances where what you do is sit back and see what 

14 they've got, gather information? 

15 A. Certainly. 

16 Q. I mean, isn't that part of what goes on in these 

17 depositions; the lawyer who isn't at risk, for example, can 

18 sit back and learn as much as he can about the case without 

19 ever giving away any of his hand, right? 

20 A. That's true. I think that's true irrespective of 

21 whether you're at risk, so to speak, or not. I think you have 

22 to make that call throughout the pendency of the deposition. 

23 Q. And those are calls that are made by the individual 

24 lawyer based on what they perceive the case to be at the time, 

25 correct9 
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A. C e r t a i n l y . 

Q. During the d e p o s i t i o n of t h i s p a r t i c u l a r t r e a t i n g 

phys ic ian , my c l i e n t Gary Ferguson was t h e r e , wasn ' t he? 

A. I b e l i e v e he was, yes . 

Q. Did he do anything at the deposition that caused 

you to be concerned that he wasn't fulfilling his duties to 

zealously represent his client? 

A. Not that I recall. 

Q. And likewise, if he spent time preparing for that 

deposition, is that something that you would find to be 

unreasonable in the defense of a doctor, in the type of case 

we're talking about? 

A. No. To spend any amount of time; is that your 

question? 

Q. Yeah. 

A. Then I would have to certainly look at it more closely, 

but yeah, I would think he would need to spend time to prepare 

for a deposition. 

Q. I mean, this was a big case, wasn't if 

A. It was. 

Q. And a lot at stake both for your doctors, right, both 

client -- both doctors9 

A. Yes. 

Q. Both doctors essentially insured by UMI£; 

money at risk, r_ght9 

Ions of 
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1 I A. Yes. 

2 Q. And when lots of money's at risk and they're big 

3 I cases, medical malpractice defense lawyers spend time to be 

fully prepared to represent their clients. That's what you do, 

5 I right? 

6 A. They should. 

7 I Q. I mean, isn't that the thing that keeps UMIA bringing 

you back cases, because you do a good job representing their 

9 I docs? 

10 J A. Yes, you'd like to think so. 

11 I Q. Now, with respect to Dr. Markovich — close as I'm 

12 going to get — 

13 A. That's fine. 

14 Q. — probably with the name, sir — that particular 

15 deposition, again, this is an expert who's been retained by 

16 Gary Ferguson, correct9 

17 A. Correct. 

18 Q. So this is the doctor who ultimately his client is 

19 going to be relying on to establish that he operated within the 

2 0 standard of care when Mr. Merce showed up at the emergency room 

21 that day, correct9 

22 A. Mr. Pobb. 

23 Q Mr. Robb, I apologize 

24 A. That's all right. 

25 I Q Wrong case. 
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A. Yes, I — you know, in fairness, I can't remember if 

he was the only expert for Mr. Ferguson's client; but certainly 

he would have been fulfilling that role. 

Q. Now, when you are a medical malpractice defense lawyer 

and you've got a doc on the line, you're going to spend time 

preparing for your expert's deposition even though you do not 

anticipate ever asking your expert a single question; isn't 

that true? 

A. That's true. 

Q. The reason you don't anticipate asking your expert 

a single question is because you don't want to create any 

additional areas of inquiry for the other side, the plaintiff, 

right? 

A. That's true in part. There are certainly times when 

you have to ask questions, if something's been misleading. 

Q. Right, but if that isn't the case, and in your 

personal judgment, your professional judgment as a trained 

lawyer specializing in medical malpractice defense, you've had 

situations where your expert's been deposed, and you didn't ask 

a single question; isn't that true? 

A. Certainly is. • 

Q. And if Gary Ferguson didn't ask a question, you 

wouldn't find fault with that either, would you? 

A. No, not without any more information. 

Q. Did they tell you that in addition to the time for 
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1 those depositions, the actual depositions, he billed UMIA for 

2 preparing for the depositions that day? 

3 A. Who's "they"? 

4 Q. Well by "they," I apologize, I mean the defendants. 

5 Did they show you Gary Ferguson' s billing time for that day? 

6 A. I haven't seen any billing. I was simply asked to --

7 I was actually subpoenaed to bring time for this one day's 

8 entry. I don't know what Mr. Ferguson billed on that. 

9 Q. Have you ever billed for ten hours in a day as an 

10 attorney? 

11 I A. Certainly. 

Q. Is ten hours for a day that you've been working, is 

that an abnormal number of hours to bill for as a medical 

malpractice defense lawyer? 

A. It would all depend on what you did that day, if you 

put in ten hours of billable work. 

Q. And if you put in ten hours of billable work, then 

you'd bill for ten hours of billable work, correct? 

A. Certainly. 

Q. You're not o f fe r ing any opinion as to whether or not 

Gary Ferguson ' s b i l l t h a t day was reasonable or unreasonab le , 

12 
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are you? 

A. No. 

Q. You're j u s t here t o t e l l us how much you b i l l e d ? 

A. Cor r ec t . 
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MR. PETERSON: Nothing further, thank you. 

THE COURT: Anything else for this witness? 

MR. ECKERSLEY: One question. 

REDIRECT EXAMINATION 

BY MR. ECKERSLEY: 

Q. Did you bill for that six hours including your 

preparation for the depositions? 

A. Yes. 

MR. ECKERSLEY: Thank you. 

THE COURT: You may step down. 
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THE WITNESS: Thank you, your Honor. 

THE COURT: Mr. Orchard or Mr. Peterson. 

MR. PETERSON: Yes, Art Glenn. 

THE COURT: Just step this way, please, sir. Raise 

your right hand. 

COURT CLERK: You do solemnly swear that the testimony 

you are about to give will be the truth, the whole truth and 

nothing but the truth, so help you God? 

THE WITNESS: I do. 

THE COURT: Would you please be seated. 

ARTHUR G. GLENN, 

having been first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

2 5 BY MR. PETERSON: 
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Q. For the record -- for the record, sir, would you 

please state your name and spell it. 

A. My name is Arthur G. Glenn, G-1-e-n-n. 

Q. Mr. Glenn, what do you do for a living? 

A. Vice-President of Claims Utah Medical Insurance 

Association. 

Q. And what exactly is that position? What is entailed 

by — in being the Vice-President of Claims for the Utah 

Medical Insurance Association? 

A. Short answer is I simply oversee all the claim 

operation for UMIA in the states that we do business. 

Q. And sir, the more — can you give me a little longer 

answer? Do you supervise — do you supervise people below you? 

A. Yes, I have a supervisor and eight investigators 

that work in our company. I oversee their operation, and I 

establish the reserves on cases. That would be the amount 

of money that we've set aside to pay claims on the case. I 

partici 

invest! 

pated in discovery with the attorneys and with the 

gators that are handling the cases, and evaluate 

witnesses, that type of thing. 

Q. 

notion 

A. 

Q. 

A. 

By the way, are you familiar with the -- with the 

of supplementing discovery in a lawsuit? 

A little bit, yeah. 

What does that mean to you? 

Just the type of discovery than needed ro be done io 
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Ferguson 
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Q. 

A. 
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Produce — do 

is that done 

you produce documents as part c 

by the lawyers representing you? 

It's pretty much done by the lawyers. 

All right. N 

Do you know 

Yes, I do. 

How do you kn 

As a defense 

ow, let me ask 

Gary? 

ow him? 

attorney, he' s 

you with respect 
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>f your 

1 

to Gary 

worked with companies that 

I've worked for since about 1982, '83. 

Q. Have you ever sent Gary cases to defend? 

A. Yes. 

Q. Why? 

A. I'm not sure I understand that. 

Q. Well, why would you send him a case, as opposed to 

somebody else? 

A. Well, it depends. The way we assign cases, there may 

be a specific reason to give cases. Certain lawyers specialize 

in certain type of cases. Sometimes it's just to balance the 

caseloads among our attorneys. Sometimes when the loss is 

reported by the physician, they request an attorney, they've 

used an attorney before. So it could be any number of reasons. 

Q. From you relationship with Gary Ferguson, you go back 

to the 1980's; is that right? 

A. Yes. 
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was 

iry Ferguson cases, 

went to 

did you 

work 

have 

for 

any 

role in the assignment of cases to the Williams and Hunt law 

firm9 

A. Initially when I went to work with UMIA, I don't think 

the Williams and Hunt firm was formed at that time. We were 

basically working with the same attorneys, but they were with 

different firms. I think it formed a couple of years after I 

went with UMIA/ but we were assigning basically the same way as 

we do now 

Q All right You assigned cases to Mr Williams, I take 

it9 

A Yes 

Q. Is Mr Williams a skilled medical malpractice defense 

lawyer --

£ Yes 
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1 Insurance 

on 

Hunt 

e would 

his 

, he 

own, 

did 

receive 

Q. Now, with respect to Mr. Ferguson, at some point 

Mr. Ferguson ]oms the Williams and Hunt law firm essentially 

pretty close to the time that they form; is that what you 

recall, or do you know? 

A. I think that's — I think that's correct. I'm not 

sure of the exact dates, but I think that's right. 

Q. And at some point after he joined the law firm, did 

you begin sending him — and by "you," I really mean UMIA, 

not you personally, but let's just take the broader "you" for 

20 just a moment -- UMIA send medical malpractice cases to Gary 

21 

22 

23 

24 

25 

Ferguson? 

A. Yes. 

Q. All right, and over time, I take it that you would not 

hav̂ e been in a position at UMIA that you would have necessarily 

been assigning cases on your own; other people would have done 
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1 that? 

2 A. Normally. That's the normal course, yes. 

3 Q. Okay, but you used a term a few minutes ago. You said, 

4 NNWe send them out to our attorneys." It is your practice, is 

5 it not, at UMIA, essentially to have a set of attorneys who you 

6 trust to do UMIA work? 

7 A. Yes, that's true. 

8 Q. And is it fair to say that that number of attorneys is 

9 fairly limited? 

10 A. Depends on your term. I th ink in r e l a t i o n t o t h e 

11 number of a t t o r n e y s in the s t a t e , yeah, su re . 

12 Q. I t h i n k Mr. Williams t h i s morning t e s t i f i e d t h a t he 

13 thought t h e r e were probably 20 or so . Would t h a t p robab ly be 

14 accura te? 

15 A. Probably so , yes . 

16 Q. And perhaps f ive law firms in the v a l l e y t h a t you 

17 might ass ign casework to? 

18 A. Yes . 

19 Q. And so to be a member of a law firm that receives 

20 those types of cases is a fairly select thing, isn't it? 

21 A. Yes, it is. 

22 Q. And with respect to the assignment of cases, while you 

23 were at UMIA, let me ask you, before May 5th of 2005, had you 

2 4 ever had a complaint from any physician about the job that Gary 

25 Ferguson had done in his or her representation? 
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A. Not that I recall, no. 

Q. Had you ever voiced any concern prior to the time that 

Mr. Ferguson was fired from Williams and Hunt, had you ever 

voiced any concern about his billing practices, first, to Gary? 

A. No. 

Q. Had you ever voiced any concern about his billing 

practices to anyone at Williams and Hunt? 

A. No. 

Q. Now, as part of your job, did you audit attorney 

bills? 

A. Yes and no. Not in the sense of an accounting 

principal. It's more a view of attorney bills. 

Q. Sure, and you review them based on your years and 

years of experience seeing attorney bills, correct? 

A. Yes. 

Q. You probably, at the point you're at — how long had 

you. Let's go back to 2005 for just a minute. About how long 

had you been in this business, say, in 2005? 

A. For 35 years. 

1 Q' 

probabl 

A. 

Q. 

caused 

A. 

All right, so you've seen a lot of attorney bills, 

y, come across your desk in 35 years? 

I have. 

And during that time, have there been bills that 

you concern, that you thought maybe were over-billing? 

There's bills that have caused me concern; and it may 
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that I've looked at 

respect t 

11. 

that you' 

o Gary 

re using, 

udging, as a general 

seemed out of 

9 

look at. One 

being billed; and secondly, what 

the ordinary 

is basically 

work is being 

done and who's billing it. When I review bills, for instance, 

I would look to see if there's work that's being done by — 

billed as paralegal time that's essentially clerical work, 

and should be billed as clerical work; or if there's work that 

attorneys are doing that probably a paralegal would be doing. 

That's one way I look at it. The other is just the time you've 

spent on different tasks. 

Q. And the first thing that you've mentioned, whether or 

not what is essentially you're being billed as if this person 

is a paralegal, when in fact they're more like a secretary, or 

you're being billed for attorney time when the task is more 

like a paralegal, that's something that you would have acquired 

experience with over the same 35 years, correct? 

A. Yes. 
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1 Q- And that's really to insure that you're not paying 

2 a higher rate per hour — in other words, you're not paying 

3 for a lawyer, when really it's work that should be done by a 

4 paralegal? 

5 A. That's correct. 

6 Q. All right. Now, with respect to Mr. Ferguson, prior 

7 to May the 5th of 2005, were you familiar with his reputation 

8 at UMIA, with respect to his ability as a medical malpractice 

9 defense lawyer? 

10 A. Yes, I think generally, yes. 

11 Q. And what was his reputation, in terms of his abilities 

12 as a medical malpractice defense lawyer? 

13 A. You mean, within the company? 

14 Q. Yeah, within the company. 

15 A. I think he had a good reputation. People were 

16 comfortable working with him. We'd all worked with him on 

17 cases. 

18 Q. And likewise, prior to the time that he was fired by 

19 the Williams and Hunt law firm, were you -- did you have a 

20 personal opinion with regard to his overall ability as a 

21 medical malpractice defense lawyer? I'm not asking about 

22 reputation; I'm talking about your personal opinion at this 

23 point. 

2 4 A. I thought he was a good attorney. 

25 Q. Good enough nhat you continued to assign cases to him 
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u n t i l March t h e 5th of 2005, c o r r e c t ? 

A. Yes. 

Q. Now, go back, if you would, just to the first part of 

the year, 2005. Was Gary Ferguson working on, say, 13 or 14 

files for UMIA? 

A. At least. Maybe a little more. I think something in 

that range. 

Q. And the files that he was working, were some of them 

big cases? 

A. Yes. Most of our cases are pretty good sized. 

Q. Okay, and those cases that he was working on, did 

he ever give you cause to believe that he wasn't doing his 

absolute best at providing a zealous representation of your 

insured physicians? 

A. No. 

Q. Now, 

5th of 2005, d 

A. 

Q. 

A. 

and Hunt 

ever had 

concern 

he'd sti 

and Hunt 

Yes. 

What 

with regard 

id you get a 

did b 
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1 what he asked. 

2 Q. Would he still be able to do work for UMIA after he 

3 left Williams and Hunt. The ultimate decider of that would not 

4 be you, though, would it? 

5 A. No, that's correct. 

6 Q. The person who would make that decision would be who? 

7 A. Marty Oslowski, the president of the company. 

8 Q. A day — that day or a day later, did Mr. Oslowski 

9 come to you with any particular direction with respect to files 

10 that Mr. Ferguson had in existence on behalf of UMIA? 

11 A. He called — Marty called me the next day, and told me 

12 that the files — I think he said there were 20 files that Gary 

13 was handling that were going to be left with the Williams and 

14 Hunt firm, and that we weren't to assign any more work to Gary. 

15 Q*. And if Mr. Oslowski told you that you could„ not assign 

16 any more work to Gary Ferguson, is it fair to say that you 

17 could not, under any circumstances, do so? 

18 A. Yes. 

19 Q. He is your boss? 

20 A. Yes. 

21 Q, Now, at some point, did there come a time when you met 

22 with members of the Williams and Hunt law firm, to try and find 

23 out what the evidence was of his over-billing? 

24 A. Yes. 

25 Q. Tell us about that. 
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1 I A. The meeting itself or how the meeting was set up or — 

2 Q. Let's start with how it was set up, sir. 

3 I A. I believe Elliot Williams called our office -- and I 

think I was either on the phone or out of the office. I don't 

5 I recall which -- and talked to Doug Smith, who's the supervisor, 

6 and said that — told him that Gary had been telling some 

7 I people things about why he was fired that — I don't — I don't 

know the exact terminology, but he said that he'd been telling 

9 I people things that weren't true about what went on; and they 

10 wanted to meet with us and go over what evidence they had, or 

11 the reason for his termination. 

12 Q. All right, now let's stop for a minute. He calls you 

13 and he tells you that he's heard that Gary Ferguson is telling 

14 things that are false about why he's been fired, right? That's 

15 the first thing? 

16 A. Yes. 

17 Q. And he wants the chance to get together with you and 

18 show you the evidence of why he was fired, correct? 

19 A. Yes. 

2 0 Q. Did he seem concerned about his law firm's reputation? 

21 A. Well, I don't know that, because I didn't have the 

22 conversation with him. 

23 Q. So what did you do; did you arrange a meeting? 

24 A. Yes, we set up a meeting to meet. 

25 I Q. And prior to going to thai: meeting, did you take a 
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1st 

, May 

something 

that 

got notice that 

reviewed 

d from the first of tY 

into part of 

to that point 

A. To find out if we saw anything that 

May, but 

all of 

le year 

. all of 

was glaringly 

obvious, anything that we should have picked up, or anything 

that I thought was unusual. 

Q. All right. Did you create a spread sheet with respect 

to what you found? 

A. Yes, we did. 

MR. PETERSON: May I approach, your Honor? 

THE COURT: You may. 

Q. BY MR. PETERSON: Sir, I'm going to hand you an exhibit 

that is No. 15. Do you recognize Plaintiff's Exhibit No. 15? 

A. Yes, I do. 

Q. What is it? 

A. It's a spreadsheet that we created with the billing. 

Q. Did you set out in detail the individual billing 
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1 I entries that were -- that you found on the UMIA bills, as 

2 they related to Mr. Ferguson on the spreadsheet? 

3 A. Yes, what the spreadsheet did was essentially put the 

4 dates down the left side, and then the file numbers that Gary 

5 I had, and the total -- everything that was billed on those files 

by date. 

Q. All right. Now, on the right-hand side of this 

particular exhibit, there's some handwriting. For example, I 

9 think it relates to -- looks like January the 3rd and 4th or the 

10 4th and 5th. You know, I can't honestly tell. If we put — I 

11 guess we could put a sheet underneath, maybe we could do it 

12 that way. 

13 A. Yes. 

14 Q. Do you see that handwriting? 

15 A.. Yes, I do, 

16 Q. Okay, and actually I was right the first time. It 

17 looks like it's the third and the fourth, okay? There's some 

18 notes on the side. Do you see what that says? 

19 A. Yes. 

20 Q. What does it say? 

21 A. It says, "Virginia Beach, me, Doug, Shawn, 22 hours, 

22 and Bobby." 

23 Q. Okay. This refers to a trip that you took to Virginia 

24 Beach with Shawn McGarry, who was just a witness in here? 

25 A. Yes. 
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1 Q. Doug Smith? 

2 A. Yes. 

3 Q. And Gary, correct? 

4 A. And Bobby Wright, yes. 

5 Q. Oh, and Bobby Wright, okay. Apparently Shawn — 

6 there's a hyphen. It says, u22 hours." Do you see that? 

7 A. Yes. 

8 Q. So that was a comparison between the time that 

9 Mr. Ferguson billed UMIA for that trip and what Shawn McGarry 

10 billed for the trip, correct? 

11 A. Yes. 

12 Q. And in fact, Mr. McGarry billed an hour more than 

13 Mr. Ferguson did for the same trip, right? 

14 A. Yes. 

1J5 _Q. . I mean, I'm not saying-that was right or wrong. I'm 

16 just saying that's what the note means; is that right? 

17 A. That's correct. 

18 Q. Now, likewise, if you take and go further down the 

19 page, you'll see an entry -- some entries that relate to the 

20 14Lh of January, and there may be some information on the side 

21 that says something about "Should be 1/17," and some more 

22 writing in the triangle, and some notes. What did that refer 

23 to? 

24 A. Okay. It says, "It should be on the 17th." This day, 

25 which would have been the -- I think it's the 14th --
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1 Q. Looks like the 14th. 

2 A. — would have been the 14th, there were two depositions 

3 billed on the same day, and there was a total of 22 hours. So 

4 we looked at the depositions -- actually the 14th was a Friday. 

5 One of the depositions was actually taken on Monday. 

6 Q. So — 

7 A. The one — the one that says, "Should be on the 17th." 

8 That deposition was actually taken on Monday, but the two 

9 depositions for Friday and Monday were just billed on the same 

10 day. 

11 Q. So it wasn't a matter of whether or not the time 

12 amounts seemed reasonable, but somehow the billing entries 

13 got put on the wrong date? 

14 A. Yes, we had — we had pulled those depositions and 

15 looked at the date on those depositions. One-was taken the 

16 14Lh, one was taken the 17th; and there's nothing billed on the 

17 17th. 

18 Q. All right. Now, likewise on the second page, if you 

19 would, there's an additional handwritten entry on the right-

20 hand side, second page of the exhibit. It's line 90, sir. It 

21 just says, "Newport/Doug." 

22 A. Yes. 

23 Q. Can you tell us what that represents? 

24 A. That was a case we looked at because of the number of 

2 5 I hours billed; and it was a day that Doug Smith, the supervisor, 
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— 

there seem unreasonable, 

forth to Newport ] 

So you reviewed the time entries. Did 

3each? 

you come to the 

opinion that UMIA had been over-billed for its time, based on 

what you reviewed? 

A. Not based on what I found, no. 

Q. Now, with respect to the time that is here, do you 

know whether or not you reviewed actually all of the time that 

was in the Williams and Hunt law firm system, as opposed to in 

your actual billings? 

A. - No,_ we would have* just billed -- or .would review-the 

bills that we had at the time. 

Q. And so when you asked to meet with them, did you have 

the expectation that they would provide for you additional 

documents or evidence, proving that, as they had claimed, 

Mr. Ferguson had over-billed? 

A. I'm not sure what I really expected them to have. 

They told us they were going to show us something. So I 

didn't really -- I assumed that it might be specific things 

on specific cases; but I didn't really have an opinion as to 

what they were going to bring. 
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1 Q. All right. Tell us what happened when you got to the 

2 meeting. 

3 A. We met at PF Chang's Restaurant, and there was George 

4 Hunt and Bruce Jensen and Dennis Ferguson, and Doug Smith and 

5 myself, and talked a little bit about hirn. I think I told them 

6 at the time that Doug and I had gone back through all of Gary's 

7 bills since the first of the year and didn't find anything that 

8 was unusual. 

9 Q. What did they tell you with respect to that? 

10 A. They said that the evidence that they had wasn't 

11 something that we'd be able to see on the bills. 

12 Q. What did they tell you the evidence they had was? 

13 A. They said that they had a computer program that they'd 

14 run in their office, that — and I'm not sure that there was a 

15„hlot- of detail talked about;-* Just- that it-was on- the basis of 

16 that computer program records. 

17 Q. Did the tell you that the computer program records 

18 they had related to log in and log off time of some computer, 

19 either a server or a desktop or a laptop? 

20 A. I'm not sure how much detail there was. They just 

21 said it related to log on and log off times, times worked in 

22 the office; but I'm not sure there was enough -- there was 

23 detail given about what type of computers it was on. 

24 Q. When you left there, had they convinced you that you'd 

25 o v e r - b i l l e d UMIA? 
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that we 

s. 

and investigated 

done? 

er or 

For 

not 

example, 

a 

n place that was 

1 they 

anyth 

talk to you 

ing, other 

than just the log in, log out sheet? 

A. I don't think they gave us detail past that, just that 

they mentioned that Gary had had a fewer number of files, and 

had billed more than other attorneys in the firm, with fewer 

.number of files, and_was out --- was .not in̂ jthe off ice^as_jnany^ 

hours as other attorneys. 

Q. All right. Let me ask you if you would take a look at 

Exhibit No. 10. I will tell you that Exhibit 10 is a document 

entitled "Timekeeper Analysis/" and this particular document 

was — is dated February the 22nd of 2007, and it shows time­

keeper entries -- essentially the billable time for the month 

of April 2005. 

A. Do you want me to take this out? 

Q. You bet. It's two pages, sir. Did they show you a 

document — undoubtedly wouldn't have shown you this particular 
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like it? This one hadn't 

th them. 

ess of what they showed you 

y named Bruce Jensen? 

many hours he had billed in 

before they 

-o you about 

fired him? 

how many hours 

A. No. 

Q. i n t h a t same t i m e ? 

A. No. 

^z „ Q-„ _ Did- they_ t a l k j t o y o u a b o u t „hqw_̂  many h o u r s _ Mark 

Anderson had b i l l e d ? 

A. No. 

Q. But they told you that Gary Ferguson — the proof 

was that Gary Ferguson had out-billed all the other lawyers, 

correct? 

A. I don't know that they said all of them. I think he 

said that he'd billed more than Bruce or Elliot in that period 

of time. 

Q. Well, with respect to Bruce Jensen, do you see the 

number at the top, Exhibit 1, do you see that year-to-date 
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781.25 hours --

Yes. 

— year-to-date; and also you said Elliot? 

Yes. 

Okay, 628.75 hours; do you see that? 

Yes. 

Mr. Hunt, 701.95 hours'? 

Yes. 

Mark Anderson, 825.4 hours? 

Yes. 

Now, turn to page 2, their records, Gary Ferguson, 

671.8 h o u r s . Do you s e e i t ? 

A. Yes, u h - h u h . 

Q. By your account, wouldn't that make him fourth highest 

biller? 

A. Yes. 

Q. Mr. Glenn, although you know Mr. Ferguson in your 

capacity at UMIA, would it be fair to say that the two of you 

are social friends? 

A. I don't know that you'd call us social friends. That 

would depend on how you define social friends, I suppose. 

Q. Have you ever been to his house9 

A. No. 

Q. Been out to dinner with m m and his wife? 

A. No. 
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Q. Has he e v e r been t o your home? 

A. No. 

Q. You wouldn't slant your testimony to favor Gary 

Ferguson? 

A. No. 

MR. PETERSON: Nothing further. 

THE COURT: Members of the jury, we are going to take 

a ten minute recess at this time. Please remember all of the 

admonitions I've given to you previously. Those admonitions 

continue to apply. We'll recess for ten minutes. Kathy, you 

may take the jury. 

COURT BAILIFF: All rise. 

(Recess taken) 

COURT CLERK: All rise. Third District Court is again 

.in session,-.. Please be seated. . 

THE COURT: You may have the floor. 

MR. ECKERSLEY: Thank you, your Honor. 

CROSS EXAMINATION 

BY MR. ECKERSLEY: 

Q. 

looking 

unless 

able to 

spent? 
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Mr. Glenn, 

at the bill 

there 

tell 
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you 
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1 Q. And so when you said you saw no evidence, what you 

2 mean is you saw nothing so dramatically out of whack that you 

3 could form the judgment just from the amount of the bill that 

4 it was an over-bill? 

5 A. Yes, that's correct. 

6 Q. Do you have Exhibit 15 in front of you? 

7 A. Yes. 

8 Q. Now, as I understood it, you indicated that this was 

9 prepared by — was it you and Mr. Smith in conjunction? 

10 A. Yes. 

11 Q. And that what you were looking at were the actual 

12 bills that you had in your possession as of the date you put 

13 t h i s t o g e t h e r ? 

14 r A. T h a t ' s c o r r e c t . 

15_ L - Q.^-_Was it- typical^ for Williams- and. Hunt,, not_to, bill, on 

16 every single file every single month? 

17 A. Yes. 

18 Q. So as of the time you put this together, there might 

19 have been work that had been done by Mr. Ferguson that simply 

20 wasn't reflected in the bills that had been transmitted to you? 

21 A. Probably in the earlier -- in the later months, that's 

22 probably true. 

23 Q. Let me show you Exhibit No. 3 — Defendant's Exhibit 

24 No. 3, which has been introduced into evidence, and ask you if 

25 I you've ever made a comparison between the timekeeper records 
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showing Mr. Ferguson's bills and the Exhibit 15 — Plaintiff's 

Exhibit 15 that you put together? 

A. No, I've never seen the timekeeper diary. 

Q. Would it surprise you if there's 180 extra hours 

on the timekeeper diary more than appear on your exhibit, 

Plaintiff's Exhibit 15? 

A. For that four month period of time? 

Q. Yes. 

A. No. 

Q. All right, and in fact, would you do this for me, 

would you see if you can find — I know this is a little bit 

cumbersome, but see if you can find the date of February the 

11th of 2005 on both — on both documents? 

A. Okay. 

^ -_ Q. _rr Haver you_got that? 

A. Yes. 

Q. Now, how many hours do you show having been billed as 

of that date by Mr, Ferguson -- on that date by Mr. Ferguson? 

A. On our spreadsheet on — 

Q. Yes, on yours. 

A. Oh, there's nothing shows, then. 

Q. And what is shown on his timekeeper diary? 

A. Twelve hours. 

Q. That would suggest to you that you had not been billed 

on that case for that work at the time you put together your 
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689 

of 

to 

by 

I 

couldn't tell just by the number of hours. I'd have to see 

how it was broken down. I mean, I'm not sure that I could tell 

whether that figure would be high, low or normal. 

Q. It would be very infrequent for you to get a bill from 

a shareholder at,- Williams and_ Hunt with. total-_number of, hours-

for the year exceeding 2,000, wouldn't it? 

A. No, it probably wouldn't. 

Q. Other than Bruce Jensen? 

A. I don't know, because we don't normally total by the 

tot 

be. 

al 
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Okay, thank you. At the — were you in 

for the testimony of Shawn McGarry? 

A. 
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April 8th 

prepared 

No, I wasn't. 

Assuming that the testimony was that on 

, he attended the same depositions of Mr 
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the courtroom 

the day of 

. Ferguson, 

for the same depositions as Mr. Ferguson, and spent 

six hours doing so — 

A. 

Q. 

and that 

I did hear that testimony, yes. 

— okay, and that Mr. Ferguson over the 

day billed approximately thirteen hours 

previous day 

for that work, 

same work. "Wouldn't that raise some question in your mind? 

A. That would depend on who the expert witnesses were and 

whose witnesses they were and what he's done. 

_-.„Q.̂ L.__Assuming that-the plaintiffs took the deposition, and -

that both the lawyers — that is, the UMIA lawyers, Mr. McGarry 

and Mr. Ferguson — asked no questions; and to the extent that 

there was a meeting with the expert witness, both of them 

attended that same meeting, wouldn't that raise questions? 

A. It might raise something we'd look at, yes. 

Q. At the meeting that you had with — I think you said 

that it was George Hunt, Dennis Ferguson and Bruce Jensen, do 

you recall that meeting? 

A. Yes. 

Q. Were you shown a document of the form of Defendant's 
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is, 

that he 

' t know 

is to 

them, 

A. No. 

Q. Do you think that's an appropriate practice? 

A. Repeat that again. 

Q. Had you ever been told by Mr. Ferguson that he would 

-estimate hours that- he^ anticipated- working-in- the—future7 but- ' ~~ 

bill for them before they were worked? Is that appropriate? 

A. That would depend on what it was, I think, and what 

the circumstances were. 

Q. What circumstances would make that all right? 

A. Well, I would think, for instance, if it was right at 

the end of the year, and they were going to do the billing, and 

they knew there was a trip coming up, or a deposition coming 

up, and they were going to do the billing to close out the end 

of year books before that, that might be a time that that would 

be a acceptable. 
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1 J Q. But it wouldn't be acceptable as a routine matter, 

2 would it? 

3 J A. It's not a normal practice, no. 

Q. And if it was done on a fairly regular basis, and 

5 I there were never any corrections made to match up the estimate 

6 with the actual time worked, that would not be appropriate, 

7 I would it? 

A. Well, I don't know. I'd have to see the individual 

9 circumstance. It would depend on what the circumstance were, 

10 I think, why it was being done. I'd certainly ask for an 

11 explanation of why it was being done. 

12 Q. That would be a red flag? 

13 A. Yeah. Yes, that's right. 

14 Q. If you were in a position to assign work to someone 

15-1 for UMIA,- and they-Jiad a~ broken*,- hostile-relationship- with-

16 Williams and Hunt, you wouldn't be in a position to give them 

17 any work, would you? 

18 A. I'm not sure I understand the question. 

19 Q. What I'm asking is, isn't it important that the 

20 lawyers that UMIA hires, outside the law firm of Williams and 

21 Hunt, have a working relationship with the lawyers inside of 

22 Williams and Hunt? 

23 A. Generally, yes. 

2 4 MR. ECKERSLEY: Thank you. That's all, your Honor. 

25 REDIRECT EXAMINATION 
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tanding 

compile 

is enter time into a 

seen any evidence in • 

estimated anticipated 

this — 

hours 

at this 

and then 

billed for them — that is to say, sent UMIA a bill for those 

hours before they had worked them? 

A. Have I ever seen evidence of that? 

Q. Yes. 

A. No, I-haven't.-

Q. Now, in a circumstance where a person is going to be 

out of town, for example, on a deposition on one day, and he 

was entering his time the day before, would it strike you as 

odd that an attorney might enter what he anticipated for the 

following day, subject to being revised if that estimate was 

wrong? 

A. No, that wouldn't seem unusual. 

Q. And that's entering time, not billing the law — not 

billing UMIA, correct? 

A. Yes. 
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Q. Now, likewise, with respect to Shawn McGarry, you were 

asked whether or not Gary Ferguson — if Gary Ferguson billed 

13 hours for that day and the previous day. Did they tell 

you how much time Shawn McGarry billed the day prior to the 

deposition, for which he billed UMIA six hours9 

A. No. 

Q. Well, if you were really going to make that comparison 

count, wouldn't you need to know how much time both lawyers 

billed for both days7 

A. I'd need more information than that, as well. 

Q. You'd need to know what the depositions were about7 

A. Yes. 

Q. Whose experts they were, if they were expert 

depositions'5 

A. Yes-. 

Q. Has there ever been a concern on your part that Gary 

Ferguson under-prepared for expert depositions0 

A. No 

Q. Ever been a concern on your part that he over-

pr epared 

A. 

Q 

billing 

Q 

7> 

No. 

Now 

-- I 

MR 

BY 

, you were just shown 

'm not sure which 

ECKERSLEY No 3 

MR PETERSON No 

one 
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a document 

they used 

E/hibit 3 

, this 

Did 

timekeeper 

you 

contains 

use --

entries 
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1 for Gary Ferguson for his time each and every time that entry 

2 was made from January until some point in April; do you see 

3 that? If you look at the first, it's like January the 2nd or 

4 3rd, right? 

5 A. January 3rd. 

6 Q. Right, and then at the very end it tells you what the 

7 final date was; do you see that? 

8 A. The January 3id through April 14th, yes. 

9 Q. So when you went and had this meeting m which you 

10 thought you were going to see the evidence of over-billing, 

11 wouldn't you have expected to be shown that sort of detail, the 

12 actual entries that they suspected were in fact over-billed? 

13 A. Probably, yes. 

14 Q. Take a look at the top of that document, the very 

15 top of-the first page says "Exhibit 3." The date is Monday,-**•--*-

16 April 18th, 2005. Your meeting occurred after this report was 

17 created, correct? 

18 A. Yes. 

19 Q. Did they give you a copy of this report? 

20 A. No. 

21 Q. Did they ask you to penalize any of the data that's in 

22 the report? 

23 A. No. 

24 Q. If they had, you might have been able to determine 

25 whether or not there was some basis for a claim of over-
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looking 

have any 

Lere was over­

high for 1 the work 

described; is that correct? 

A. No, not -- if I understand your question, is that the 

only thing that would cause a red flag; is that what you're 

as king ? ,_. ^^^^^^^^^^^^^^ 

Q. I'm asking you to tell me anything that you could do, 

at looking at the time entry and the time that went with that 

work, to determine if that work was or was not performed? 

A. What I would normally do, if I have a question on a 

bill, which arises periodically, I would do a number of things. 

First, look at the file itself and see what was done on that 

day. Maybe talk to other attorneys or our insured in the case, 

if I had a question there was something actually done. 

So I would look a number of different ways, and then 

talk to the attorney himself and ask him -- if there was an 



-306-

1 explanation that I couldn't arrive at, to my satisfaction, I 

2 would ask him what his explanation would be for it. 

3 Q. I apologize, but that's prompted a second question. 

4 THE COURT: Go ahead. 

5 Q. BY MR. ECKERSLEY: You've heard Mr. McGarry testify, 

6 did you not, that his bill of 6 hours included his preparation 

7 for the deposition? 

8 A. Yes. 

9 Q. Did you have an occasion to talk to him about the 

10 disparity? 

11 A. No. To Mr. McGarry? 

12 Q. Right. 

13 A. No. 

14 MR. ECKERSLEY: All right. That's all, your Honor. 

-1,5- h~--~2r'-r .v— THE COURT.: - You.- may. -step down-— Your- next-.-witness jr-w-rê  

16 Mr. Orchard or Mr. Peterson. 

17 MR. ORCHARD: I'd like to call Richard Slaughter to the 

18 stand, please. 

19 THE COURT: Will you step forward, please, sir. Come 

20 this way. Will you raise your right hand. 

21 COURT CLERK: You do solemnly swear the testimony you 

22 are about to give will be the truth, the whole truth and 

23 nothing but the truth, so help you God? 

24 THE WITNESS: I do. 

25 THE COURT: Would you please be seated. 
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1 RICHARD SLAUGHTER, 

2 having been first duly sworn, 

3 testified as follows: 

4 DIRECT EXAMINATION 

5 BY MR. ORCHARD: 

6 Q. Would you please state your name and address for the 

7 record, sir. 

8 A. Richard Slaughter, 907 Harrison Boulevard, Boise, 

9 Idaho. 

10 Q. You're an expert witness; is that correct? 

11 A. Yes. 

12 Q. Tell the ladies and gentlemen of the jury your 

13 profession, your area of expertise. 

14 A. I do work as an economist. I was going back a little 

15 bit. -I began to develop econometric models-with the~— to 

16 forecast the State economy and revenues for the State of Idaho 

17 m January, February of 1977. I was Chief — 

18 Q. Before you — 

19 A. Go ahead. 

20 Q. — I want to go over your history — 

21 A. Sorry. 

22 Q. -- but let me see --

23 A. All right. 

24 Q. -- if I can summarize. You're here to tell the jury 

25 about the economic losses that have been suffered by Gary 
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1 Ferguson — 

2 A. Yes, I am. 

3 Q. — as a result of the termination on May 5th, 2005; is 

4 that correct? 

5 A. Yes. 

6 Q. Would you just give them a brief thumbnail sketch of 

7 your educational background? 

8 A. Okay. I have a PhD. in International Law Organization 

9 in Economics from the University of Denver Graduate School of 

10 International Studies. I have — I've taught political science 

11 courses. I've also taught international economics at Colorado 

12 Women's College, which is now part of the University of Denver. 

13 I've taught introductory economics at Boise State University. 

14 Q. Let me focus now on your training and work history 

15 that pertains directly to- your role- as an economist giving-us-

16 projections of economic loss for the purposes of this case. 

17 A. Okay. In 1976 I took a position with the State of 

18 Idaho in the Governor's Executive Office; and very shortly 

19 thereafter began to work on developing econometric models to 

20 forecast the State economy and State revenues. In 1977 I be — 

21 or I'm sorry. In 1980 I became Chief Economist, with full 

22 responsibility for that activity. 

23 To give a little bit of an idea, an econometric model 

24 sounds more like a black box than it actually is. What you do 

2 5 in a model is to take discrete elements of the economy, such as 
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1 employment in construction and employment in manufacturing, 

2 employment in State government and so on; and you forecast how 

3 much you expect employment to be in each of these areas. You 

4 also then tie that to what you expect the average wage to be. 

5 In doing that, you use usually linear regression, 

6 but you can use more sophisticated techniques to create a 

7 linear relationship between the variable you're interested in 

8 and other variables that exist nationally that impact that 

9 particular thing. For example, if you want employment in 

10 construction, a variable that you want — would use to forecast 

11 it with is housing starts. You obtain these forecasts from an 

12 outside consulting firm, and go ahead with it. 

13 The reason for doing all of that is that you want to 

14 know how much personal income there is in the State during the 

15 next-fiscal-year-,- and how much- economic activity there isrinr^^^^n 

16 the State, so that you can then forecast personal and corporate 

17 income tax revenues and sales tax revenues. 

18 Q. Did you develop these economic models? 

19 A. Yes. 

20 Q. How were they used? 

21 A. I'm sorry? 

22 Q, How were they used? 

23 A. These were used by the exec — by the Governor. Well, 

24 basically they were used by me to forecast the State economy, 

25 I and then revenues. My revenue projection became ~che Governor's 
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1 I executive revenue projection, plus or minus any changes in 

2 taxes. 

3 During the period when I was doing it, that became the 

4 official — pretty much the official projection for the State; 

5 I so that in effect, the Legislature couldn't spend more money 

than I said they were going to have, without raising taxes. 

Q. Have you been hired as an expert to do forensic work, 

like the work you're doing in this particular case, before? 

9 I A. Yes, I — first, I left the State in 1984. Prior to 

10 leaving the State, for a couple of years I had been financial 

11 I advisor to the State Treasurer. I went into consulting in 

1984, and I was the financial advisor to the State Treasurer a 

couple of times after that. 

I began doing forensic work in N85 or ^86, sometime 

about that time, which is primarily-involved- with"-looking atr̂ -" 

people's economic loss from injury, from employment disputes, 

from medical malpractice and so on. 

Q. So how many times, approximately, have you done a 

projection of economic loss? 

A. Well, I haven't counted them, but it's been 22 years. 

So I would expect 300 would not be too high a number. 

12 

13 

14 

15-

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Qualified as an expert in many Courts across the land. 

A. Yes. I wouldn't -- I haven't testified that many 

times. Many cases settle. 

Q. When you do a projection of economic loss, do you do 
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1 them for people who have — are claiming to be injured, and 

2 also those who are defending a case, and have hired you to 

3 analyze whether the other expert's economic projection is 

4 correct? 

5 A. Yes, I do. 

6 Q. My question is, are you hired by both sides of the 

7 isle? 

8 A. I'm hired by both sides of the isle, but usually not 

9 in the same case. 

10 Q. Okay. So what did you — what did you do in this 

11 particular case, in terms of what did you look at? 

12 A. Okay, in this particular case, Mr. Ferguson had been 

13 terminated by his — the law firm for which he had worked; 

14 and he had an employment history and an earnings history with 

tl-5-«J that-firm. So the- first-thing-you want to do is~to make-a— r̂ r̂aw-ar-

16 forecast or a projection from the date of the termination 

17 until, in this case — well, either the date of his retirement, 

18 permanent withdrawal from the labor force, or the date at 

19 which a replacement income would fully replace the lost income. 

20 That's the first thing you do. 

21 Q. Okay, and so what you're going to be prodding for this 

22 jury is the actual amount of money that he lost m both income 

23 and benefits from the time of his termination to the time of 

24 this Court date, and then you're going to give us a projection 

25 I of what you believe is a reasonable proDability of what he will 
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lose in the future, based upon the incidents m this case; is 

that right? 

A. Basically. I don't do it quite that way. I make — 

I provide a total loss number both on the loss side and on 

the replacement side. Then I — well, a total loss number, a 

total replacement number, and then I calculate the loss to — 

essentially the date of trial. In this case it's the loss to 

the 17th of — well, to November of 2007. 

Q. You do it a different way, but essentially we're 

talking about the same thing; is that right? 

A. Yes, it is. 

Q. And so do you also take into consideration a time 

value of money, if there had been money that the person would 

invest, or that there's money that they have to replace in 

^income- st-ream?-

A. Yes, you have — 

Q. What's that called? 

A. I'm sorry? 

Q. What's that called? 

A. It's necessary, when you're going into the future, to 

project increases in the nominal value of loss, and then it's 

necessary to discount that with — in a case such as this one, 

the amount at which the plaintiff would be able to invest and 

award in a safe investment in order to cover those costs. 

When Counsel mentioned time value of money, what she's 
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1 really talking about is if I were to loan Counsel $10,000 for 

2 one year, I wouldn't have the use of that money for that year, 

3 just as if I'd loaned him my house or my car or something else, 

4 some other asset that I hdve I wouldn't have use of it for 

5 that period of time So when he repaid me at the end of the 

6 year, he would pay interest on that That's what I would earn 

7 for doing without the money during that period of time If 

8 he's using my house or my car it's called "rent," and if he's 

9 using my money it's called "interest " 

10 Q Did you take into consideration the time value of 

11 money both in what has lost — been lost to date, and also what 

12 is going to be -- what you believe will be reasonably lost in 

13 t h e future'? 

14 A Yes. 

15- - - — Q . - L e t ' s t a l k about 

16 A I'm s o r r y 

17 Q Did you have something you - -

18 A No, you — 

19 Q. — wanted to add9 Let's talk about your projection, 

20 and then let's talk about the assumptions that you made in 

21 reaching your projection 

22 A Okay 

23 Q What are the assumptions "chdt you have relied upon m 

2 4 forming your opinion in this case9 

25 A Well, it's necessary to know several things dbout the 
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plaintiff, when you're looking at economic loss. One of them 

is thedr age, of course. So you need to know their birth date. 

You need to know the date of whatever event brought you to this 

point. In this case, termination of Mr. Ferguson from Williams 

and Hunt. You need to know what his earnings history was with 

his former employer; and that -- in order to get to lost 

income. 

On the replacement side, you need to know what the 

earnings history is of the replacement or mitigating income 

stream. In this particular case that's not totally clear cut, 

because he had gone from a position where he was earning a 

fairly straightforward salary and et cetera, the way that the 

pay schedule was put together. 

Q. What do you mean — what do you mean by that? You 

mean-when-he, was-at Williams and Hunt? 

A. Well, yes, at Hunt and Williams it's an established 

firm, it's an established practice. He has an amount of money 

from back several years that's fairly consistent, even though 

it's dependent in some — to some extent on the volume of 

business in the firm. 

Then he's going to a more entrepreneurial situation, 

where he has to create the business pretty much from scratch. 

So it was necessary to forecast or project the rate of growth 

in Mr. Ferguson's caseload, and how many cases might settle 

2 5 each year, and/or be tried, and what the payout would be to 
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the firm and to Mr. Ferguson. 

Q. Okay. Are there any other assumptions that you relied 

upon in forming your opinions in this case? 

A. Then the financial assumptions that you have to adopt 

are both the increase in the lost income, and for that I use 

the average private wage in the United States. Now, it's 

probably true that attorney's income might rise faster than 

that in a business, because we've been having increased 

disparity of income between the top and the bottom; but I 

use the average wage in the United States, which currently is 

about 4 percent. 

Then on the discount side, I adopt a long — the rate 

over the last 30 to 40 years of long-term treasury bonds, 

because it' s not appropriate to — you could — you could 

L a ssume.. t ha t,_,a plaintiff, .would- invest an award-J..in--somethinc 

that wou 

would be 

Ld pay them 10 or 12 

assuming 

something that is 

and is as safe an 

treasury 

Q. 

A. 

Q. 

income, 

Hunt tha 

bonds. 

or 15 percent a year; but that 

a great deal of risk. So you assume 
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investment 

Any other financial 

I don't think so. 

Now, did 

but the b 

z are not 

you make a 

snefits tha 

available 

in the case of a 

as you can find; 
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A. Yes, the analysis on both sides includes the salary 

component. It also includes fringe benefits. 

Q. Which are — which ones are those? 

A. Fringe benefits, you start with the employer's share 

of Social Security tax, which is 6 2 percent, up to a cap of — 

last year or the year before, $90,000 a year. Anyway, that's 

the number that's m my analysis. So we have 6.2 percent up to 

$90,000 a year. 

Then you have medical insurance and life insurance; 

and in each side of the equation, my understanding is that 

they were pretty much the same. So I assumed $800 per month 

of medical insurance; and since they're the same on both sides, 

it washes out. 

Then at Williams and Hunt, it's my understanding that 

Mr-.__- Ferguson enjoyed- a company-contribution to his~401-K plan 

of 15 pe 

doesn't 

rcent of 

have any 

everything else 
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Okay. 
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Q. Did you base it on reasonable principals of scientific 

reliability in your field of expertise? 

A. Yes. 

Q. Tell us about your projection. 

A. Okay. Now, as I said before, I had to project 

Mr. Ferguson's replacement income. In this case that means 

the rate at which he is able to build a medical malpractice 

business, and enjoy the returns from that, and on — 

Q. As a plaintiff's lawyer? 

A. Pardon? 

Q. As a plaintiff's lawyer, instead of as a defendant's 

lawyer. Now, as a defendant's attorney, he would normally be 

working directly for an insurance company or an association or 

whatever, and paid by the hour. So the time that he puts in 

pretty jnuch. determines his income.-

As a plaintiff's attorney, he is paid a contingency 

fee, which in my understanding of his situation, the firm 

is paid approximately 30 percent of an award that goes to 

plaintiffs, and Mr. Ferguson receives about one-third of that 

number. So he's getting one-ninth or just a little over 10 

percent of whatever the awards are. 

In order to get that, he has to -- of course you've 

got to develop the case, and you have to bring it to settlement 

or trial, and you don't get paid until all of that happens. So 

when you're starting out, as he was in 2006, and the situation 
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that I had, you have to make a judgment as to how rapidly that 

will happen. 

My judgment is that, based on conversations with 

Mr. Ferguson, that in 2007, for example, he'll have six new 

cases and settle three of them. Working up to 2012, he'll 

have about ten new cases, and settle eight, because it takes 

two to three years from the initial — initially accepting a 

case until it settles or goes to trial. 

Q. Did you make a projection that at least at some point 

that — well, from what Gary has told you, and from what you 

know about the practice, that there will come a point in time 

where hopefully Gary will be making as much money as he was 

making before as a defense lawyer? 

A. Yes, I did. 

'^^m^P-^w^----W.bat did-you base thSit^onSi^^^^&^w^aa^^^^Ss^^^Sa^Szi^sBSs^^^ 

A. And this is perhaps a bit optimistic, but I assume 

that he will reach that level in 2012. 

Q. Okay. 

A. Basically four, four-and-a-half years from now, he 

will be earning as much in his new practice as he was in the 

former one. 

Q. Okay. So let's go through -~ let's go through your 

projection, then, that this jury can rely upon, based upon the 

firing. Did you look at how much money he made in 2005? 

A. Yes, I did. 
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Do you remember how much that was9 

About $76,000, 75 of which was from Williams and Hunt. 

So $1,000 from Siegfried and Jensen, and 75 from 

and Hunt? 

Yes. 

So his loss in that year is based upon previous years 

The loss from that year totaled $95,000, and would 

have a present value of 105,000. 

Q. And when you say $105,000, it means that if he would 

have invested the money, he would have earned interest on it? 

A. No. It's discounted at the same way that the future 

losses are discounted. 

Q. Okay. 

IssSsrsp A*fcra=r So that when~we're talking about past losses, the 

number goes up. When we're talking about the future losses, 

the present value goes down. 

Q. Okay, that's what you were talking about when you were 

saying time value of money working on both sides of the date, 

being today's date, date of trial? 

A. Yes. 

Q. Okay, all right. So how much did Gary lose when you 

compared salary and benefits m 20069 

MR. ECKERSLEY: Objection, your Honor, this is not 

relevant. The witness has testified th±s is a loss calculation 
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1 I based on the fact of his termination. The claim here is not 

2 wrongful termination. Everyone's conceded that he was lawfully 

3 I terminated. The claim here is defamation and intentional 

interference. They have heard no testimony that he's made any 

5 I calculation for either of those claims. 

6 THE COURT: At this point the objection is sustained. 

7 J Q. BY MR. ORCHARD: A,re you making these calculations from 

the basis that — from whatever the reason, whatever the reason 

9 I the jury decides the reason may be or not may be, that there 

10 was a difference in the income that he was able to earn at one 

11 J time, compared to what he's earning now? 

12 I A. Yes. 

13 Q. I mean, you haven't made any conclusion about whether 

14 there was a wrongful termination --

tSsr" fesst^A^^-^r- draw no^conc lus rons" - wlTat s~6ever"a~srdrttfz 1 i a b l 1 i t y 'f6I 

16 causa t ion or anything e l s e . 

17 MR. ECKERSLEY: Excuse me, your Honor. C o u l d I v o i r 

18 dire? 

19 THE COURT: Go ahead. 

20 VOIR DIRE EXAMINATION 

21 BY MR. ECKERLSEY: 

22 Q. Sir, it's true, is it not, that you were not asked, 

23 and you in fact did not make any attempt to calculate the 

24 economic loss from Mr. Ferguson's alleged defamation, or the 

25 alleged intentional interference? 
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A. That is correct. 

MR. ECKERSLEY• Thank you. I would make an objection 

to any further opinions from this witness, your Honor. 

THE COURT Do you wish to respond'' 

MR. ORCHARD You bet. 

THE COURT. Go ahead. 

MR. ORCHARD: Would you like me to do it through a 

question, or would you like me to respond to him9 

THE COURT: Well, I'm not sure How do you choose to 

respond9 Well, you know, let's do this. This may very well be 

one of those occasions where it's most appropriate to hear your 

argument outside of the presence of the jury. I explained to 

the jury on the first day of the selection a phase of the case 

that there might be occasions where I have to entertain legal 

-arguments-outside of-your-presence. _ This- is — that'time has-sssKrasS 

arrived. 

Let me also note, before I excuse you to the jury 

deliberation room, you should also know, members of the jury, 

that I have some added responsibilities also today. I'm also 

the co-habitant abuse signing Judge today So I have some 

added responsibilities that it's likely I'm going to address 

during this recess as well. I'm going to call it a 20 minute 

recess and try to keep it that as best as I can. 

It's very important that you remember all of the 

admonitiors I've given to you previously Those aomonitions 
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continue to apply during the course of this recess. We'll 

excuse the jury at this time. Kathy, would you take the jury 

out? 

COURT BAILIFF: All rise. 

(Jury exits the courtroom) 

THE COURT: The record should reflect the jury's been 

excused. You may be seated. Go ahead, Mr. Orchard. 

MR. ORCHARD: Your Honor, this expert has been retained 

like any other injury case, whether it be because of product 

liability or medical malpractice or personal injury. Whatever 

the reason for it, this expert is here to testify as to a 

date of loss, whatever the reason, and his projections of 

what that date of loss is going to mean for the future, and 

what the losses have been from the time of the injury, which 

^ s J^ay-^^j^Jj^^ 

projections that are done in all occasions. 

So it's not — or it doesn't matter whether it's 

wrongful termination or defamation, or whether it's intentional 

interference with the prospective — or interference with the 

prospective economic relationship. It's the date that it all 

occurs. 

It's not in dispute with the parties; it's May 5th 

of 2005 that happened. So this expert's not going to be 

commenting on whether that was the right thing or the wrong 

thing or which claim. It's that there was an injury that 
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occurred. 

We've got several claims that are hopefully going to 

be before the jury on this issue; and that because of that 

injury, there have been losses suffered. That is the realm of 

an economist. So I would submit that this is the right kind of 

expert for the (inaudible). 

THE COURT: Do you wish to give me a proffer of what 

you anticipate this witness is going to testify to? 

MR. ORCHARD: Just what I — 

THE COURT: Well, I've heard his testimony so far, 

but can you give me a proffer of exactly what he's going to 

testify? 

Mr. ORCHARD: He's going to testify that there are 

losses that corroborate what Gary Ferguson's testimony was on 

•ethê  stand- of= howr much~money- he' s~rdstv̂ "- Then" he'¥~goirig" to" ~give" 

us a projection of how much money he's reasonably expected that 

Gary will lose in the future because of his inability to earn 

income. 

I can tell you — I can tell you the numbers he's 

going to say. The net value -- net present value of the loss, 

as I understand it — correct me if I'm wrong, Mr. Slaughter, 

is 1.43 million dollars 700.44. 

THE COURT: Anything else? 

MR. ORCHARD: No, sir. 

THE COURT: Go ahead, Mr. Eckersley. 
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1 MR. ECKERSLEY: Your Honor, he's testified twice 

2 that what he has calculated is the loss attributable to 

3 Mr. Ferguson's termination. That's not an issue in this case. 

4 THE COURT: He did use the word "termination." I mean, 

5 there's no question about that; but go ahead. 

6 MR. ECKERSLEY: And he had also testi — 

7 THE COURT: And I take that back. I'm not sure if it 

8 was a witness who actually used "termination, " but Mr. Orchard 

9 definitely used the word "termination." 

10 MR. ECKERSLEY: And I would submit, your Honor, that I 

11 heard the witness say "termination or loss of the job" on two 

12 separate occasions. He's testified affirmatively that he was 

13 not asked to and he made no effort to come to a calculation of 

14 loss in any way attributable to the claims that we're here 

ilfcr '-£r V in q .^^hp&ff+i. s ̂ t. freu-de f ama feiqrw.a ct-ipn^or-f-1 h e^ i n t. en t i on a l^&zz?. &$ 

16 interference. Therefore, he's purporting to offer an opinion 

17 that is irrelevant to the issue before the jury. 

18 THE COURT: The record's going to — overrule the 

19 objection. The Court is satisfied at this point that a proper 

20 foundation has been laid for this witness' testimony, and this 

21 argument really goes to whether or not this Court properly 

22 instructs the jury as to the scope of -- the appropriate scope 

2 3 of the damage claim — damage component of the claim for the 

24 claims that are being tried in this case. So the objection's 

25 I over-ruled. 
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We're going to recess. I have two petitions. Is 

there something else you want to say? 

MR. ORCHARD: I'm sorry, ]ust housekeeping. Your 

Honor, we're going to have a motion that we're going to take 

up with you, and we anticipate that this will be our last 

witness. We have a motion in light of some testimony this 

afternoon we're going to need to take up with you at some 

point, and whenever you want to do it. 

THE COURT: Well, my testimony is going to be is to get 

as much testimony of this witness in as possible, and get this 

jury out of here. So I'm hoping in ten minutes we can get the 

jury back in and proceed with this witness' testimony. 

How much — how long do you expect to have this 

witness on direct9 

sr-izcr.-T53=̂ ,MRm ORCHARD:̂ -I- was-right at^ the-end.- Five minutesT»3sE 

THE COURT: Okay, we'll recess for ten minutes. 

COURT BAILIFF: Court's in recess. 

(Recess taken) 

i again 

BY MR. 

Q 

COURT BAILIFF- All rise. Third District Court is 

in session. Please be seated 

THE COURT- You may go forward, Counsel. 

MR. ORCHARD- Thank you, your Honor. 

DIRECT EXAMINATION (resumed) 

ORCHARD: 

Mr Slaugnter, woula you please -cell the ladies and 
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gentlemen of the jury your projection of Gary Ferguson's losses 

as a result of the events of May 5th, 2005? Go ahead. 

A. May I use the board for that? 

Q. You have to ask (inaudible) . 

THE COURT: You may. 

THE WITNESS: My estimate of the present net value of 

his lost income stream is $3,766,193. My estimate of present 

value of his replacement income stream is $2,322,4 4 9. So that 

the present value of his net loss -- and this is from the date 

of the event in 2005 to — well, through his retirement, and 

I'll mention that in just 

a minute, is $1,443,744; and the loss to December 1 of 2007 

— that's because I did this calculation in November — is 

$820,000 — $820,666. 

calculated — because of the differential in fringe benefits 

in the 401-K contribution, I ran the entire analysis out to 

the date of his expected retirement at age 66; but from the 

— from 2012, which was the date I mentioned earlier, until 

that retirement, everything on both sides is exactly the 

same number. So it nets out to zero, other than the 4 01-K 

contribution. So these numbers could be reduced by a bit, but 

they'd be the same. This number would be the same with either 

methodology. 

Q. Thank you. Is this the entirety of your opinion? 
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A. This is my opinion as to Mr. Ferguson's loss, yes. 

MR. ORCHARD: Thank you. That's all I have. 

THE COURT: Mr. Eckersley. 

MR. ECKERSLEY: Thank you, your Honor. 

CROSS EXAMINATION 

BY MR. ECKERSLEY: 

Q. Just so we're clear, sir. The calculation of the loss 

is what you believe to be his economic loss because he lost his 

employment at Williams and Hunt? 

A. No, I believe that to be the difference between the 

income stream he would have received through 2012, had he 

continued at Williams and Hunt, and the income stream that he 

— that I expect he will receive in his current position at 

Siegfried and Jensen through the same period of time. 

:TOŜ rQra5̂ ».But_ whateyou?were%calculatiin"gEtwas>?how~mu^h»h^>-i'6's€,7®^^^«^ 

because he lost his job at Williams and Hunt? 

A. No, there's no because in it. I mean, there was an 

event that occurred, for whatever reason. 

Q. Right. 

A. And due to that event — 

Q. That event being his termination. 

A. Okay, or whatever, but when he — 

Q. Let me --

A. No, no — 

Q. -- it was his termination; was it not? 
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A. Yeah, but I'm not testifying that he was terminated. 

Q. No, we all can see that he was terminated. 

A. Okay. 

Q. And that was the premise you were given, was it not7 

A. Okay, because --

Q. And that's where you began your analysis with the lost 

generated by his termination9 

A. Okay, I'm testifying as to his loss, his net loss 

after litigation, because of the event that brought us here 

today, whatever that was. 

Q. Well — 

A. If it's termination, it's termination. 

Q. You assumed it was the termination that you were to 

focus on as the event for the focus of your calculation? 

question I've never been asked. It's my understanding that the 

event is stipulated and understood. So my analysis began --

Q. When you say the event --

A My analysis begins on a particular date. 

Q. May 5th? 

A. May 5th of 2005. 

Q. And the assumption that you start with is he's going 

to have no more income from Williams and Hunt from that day 

forward9 

A. That is correct 
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Q. And you were not asked to make any calculation, and 

you did not make any calculation of laws relating to some 

purported injury he might have had for defamation? 

A. No, my calculation is of his capital loss, the 

differential in his expected income only. 

Q. By vir — his capital loss by virtue of not being 

employed at Williams and Hunt? 

A. Yes. 

MR. ECKERSLEY: Thank you. 

REDIRECT EXAMINATION 

BY MR. ORCHARD: 

Q. So the difference that you've calculated is that 

Mr. Ferguson has suffered a loss because he's no longer a med-

mal defense lawyer working for Williams and Hunt, and now is 

^.having- to- work~_ras?â  plaintiff.'-s~ lawyers fox. Siegfried-and^t^^f^^-ri?:-

Jensen; is that right? 

A. Well, I have to scenarios. 

Q. Okay. 

A. One is continuing with Williams and Hunt, and the 

other is building practice at Siegfried and Jensen. The 

difference between the two are the numbers that are on the 

board. 

Q. So whether he's terminated, whether he's defamed, 

whether they interfere with his ability to earn money, whether 

they intentionally interfere with his ability to --
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1 MR. ECKERSLEY: Objection, leading, your Honor. 

2 Q. BY MR. ORCHARD: — keep his contracts with UMIA — 

3 THE COURT: The objection is sustained. 

4 Q. BY MR. ORCHARD: For whatever reas — 

5 THE COURT: Excuse me. 

6 MR. ORCHARD: I was doing a new question. 

7 THE COURT: Okay, I couldn't tell if it was a new 

8 question or not. 

9 Q. BY MR. ORCHARD: For whatever reason that Gary Ferguson 

10 was no longer able to earn income as a medical malpractice 

11 defense lawyer, your calculations are assuming that that income 

12 stream was lost by May 5th of 2005/ is that correct? 

13 A. Yes, it is. 

14 Q. That7 s all I have. 

•L5ffiU^f^^^#^.MR^ ECKERSLEY^- Nothings furthers 

16 THE COURT: You may step down. 

17 THE COURT: I'm not sure who to address, Mr. Peterson 

18 or Mr. Orchard? 

19 MR. ORCHARD: Your Honor, that's all the evidence we 

20 have. The plaintiff rests. We, again, would like to make some 

21 motions at some point with you, your Honor, but — 

22 THE COURT: Mr. Eckersley? 

23 MR. ECKERSLEY: Defense has a motion at this point, 

2 4 your Honor. 

2 5 I THE COURT: Can I ger the three of you to approach for 
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1 a moment. 

2 (Discussion at the bench off the record) 

3 THE COURT: Members of the jury, what we are going to 

4 do at this point in time — it's about 5 minutes after 4 — we 

5 are going to take the evening recess at this time. It's pretty 

6 obvious that there are some legal issues that I'm going to need 

7 to resolve outside of your presence; and we were just simply 

8 discussing whether it's more efficient to take care of those 

9 legal issues now, or move forward and take care of them 

10 I sometime tomorrow. 

I'm satisfied from Counsel's statements that it's 

probably a more efficient use of your time to excuse you now, 

and then let me hear the legal arguments from Counsel and 

resolve those issues. 

^^rtac-l^y du~-a r e^a warr e?* of̂ trHî ŝ al~f e atiy^JDU^^xli^i s^veYy^SiiS 
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important that you continue to follow the admonitions I've 

given to you previously about having no conversations or 

discussions with anyone regarding this case, including any 

discussion amongst yourselves. 

It's important to continue not to have any contact 

whatsoever with any of the lawyers, parties or witnesses in 

this case. It's important that you continue to refrain from 

attempting to learn anything about this case outside of this 

trial. That includes any media exposure or any independent 

research on your own. 
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It also still remains very important that you continue 

to keep open minds and not form any opinions or conclusions 

about this case as well. I'm going to excuse you at this time, 

and I'm going to ask that you report promptly to the Court 

tomorrow morning at 9 a.m. 

By the way — and I'm always a little hesitant or 

reluctant to give you like 100 percent guarantees, but we are 

still on track and still on time in terms of the time period 

that I told you it was going to take to try this case. Of 

course, we have to factor into that equation, as well, your 

deliberations on this case, which have no time limit; but I 

want to let you know at least that we are still on track and 

we are still on time at this point. 

I'm just reluctant to guaran — reluctant to give 

irvpu^a^l00-percenyguaranteei.- because*I-m.not- certain-5~ofr- what^M 

tomorrow will bring; but it looks like we're going to get it 

done within the time that we committed to you when we first 

started. 

So I'll excuse at this time. Kathy will collect your 

notepads; and Kathy, you may take the jury out. 

COURT BAILIFF: All rise. 

(Jury exits the courtroom) 

THE COURT: And the record should reflect that the jury 

has been excused from the courtroom. Mr. Eck -- well, does it 

matter which order we take these morions? 
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MR ORCHARD* I don't think so, your Honor. 

THE COURT- Well, go ahead, Mr. Eckersley, let's hear 

your motion. 

MR. ECKERSLEY. Obviously, your Honor, I'd be making 

a motion for a directed verdict at this time. I know that 

your Honor considered this matter seriously at the time of the 

summary judgment motion, and articulated to me your concern 

specifically with regard to a quote in the O'Connor case from 

Justice Sneer, that quote --

THE COURT: And in Wayment also. 

MR. ECKERSLEY: — that quote — quote the Hales case. 

The Hales case is, in fact, a 1948 case back before the law 

changed with regard. I would submit that — 

THE COURT: But they're still citing to it, right? 

|&̂ gMEra&8%J&EL&F ECKERSLEY UterBNthey- area- Cltinĝ te3Ss±t€ Watfrjr&tsOT&K̂ a&SŜ asSfe-

parenthetically m (c)(f). What that ever meant, I've never 

been sure, but I tell you that they are not citing to it as 

current authority for the proposition that rec — I mean, that 

lack of reasonable basis for belief is still the law. 

THE COURT Oh, now, so this is — this is part of the 

same discussion that we had earlier. Generally I'm not sure I 

disagree with your statement, because I think the law is set 

out in those cases — and is it 601 of the restatement9 

MR ECKERSLEY It's 600 

THE COURT Oh, 600 of the restatement I intend to 
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give instructions consistent with the language in 600 of the 

restatement. My concern, as I indicated to you — and I think 

you know where I'm headed on this, but my concern was that 

that language that addressed the issue of — in determining 

whether or not the defendants knew of the falsity, or acted 

in reckless disregard, there is a sig — and these are not my 

words, again. There is a suggestion that the Hales case, and 

whether or not there is a reasonable basis for the belief — I 

mean, and this is the quoted language -- is important. So let 

me hear what you have to say about that. 

MR. ECKERSLEY: All right. Let me interject this. 

That under 600 of the restatement, the question is, what is 

in the mind of the speaker. There is no evidence in this case 

that the speakers, Mr. Hunt and Mr. Williams, did not believe 

SWhafethey were. sayingp-MD'i^tliat^th 

making it highly improbable that what they were saying was 

true. That is the restatement focus. It's what they're 

thinking. 

THE COURT: Now, it's interesting when you say that, 

and I'm trying to sit here and be quiet and listen to you; 

but since we started this trial, and I knew I was going to 

be addressing this issue once again, in all likelihood, that 

I'd try to do some additional research on this very question 

that you're raising, because I could find nothing in Wayment, 

O'Connor, certainly nothing in the older cases, Hales, that 
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spoke in terms of whether or not this was a subjective test. 

I did find a couple of Alaska cases that clearly state 

that this test is a subjective test. So, in essence, you do 

have to stand in the shoes of the defendant. So that's the 

vantage point from which this determination is to be made 

versus an objective test; but I could not find anything in 

Utah case law --

MR. ECKERSLEY: I would suggest, your Honor, it's 

inherent in the --

THE COURT: Excuse me, one last thing. 

MR. ECKERSLEY: I'm sorry. 

THE COURT: Even though — and I just — I want to put 

this on the record. Even though — I think it's in the Wayment 

Clear Channel case that the Supreme Court cited the Alaska case 

jsthafe Î -m̂ ref erenc~ingf-£- andf disti-hgui-shed=-ifc;S.'but-;d'tr: waŝ ont-'asssafesŝ ik 

different proposition. It wasn't on this proposition of 

whether or not this is an objective or subjective test. 

I only place that on the record because at least 

the Supreme Court read the same Alaska Court case that I'm 

referencing now, that I believe clearly states that it's a 

subjective test. Go ahead, I'll just be quiet. 

MR. ECKERSLEY: What I would suggest is that Section 

600, the first prong, is inherently subjective. That is, what 

the defendant knew, what the speaker knew, only focuses on the 

knowledge of the speaker. So it is an inherently subjective 
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test. 

The second prong is that even if the speaker had the 

subjective belief that what they were saying was true, they 

could not formulate that belief if there is so much objective 

evidence that it makes it highly unprobable, highly improbable 

that what they're saying is true. 

It's the you can't bury your head in the sand in 

the face of a mountain of evidence, even if you subjectively 

believe. I still think that's true if you have all of this 

information objectively that directs you in a — that you 

shouldn't believe what you believe. That part can be overcome. 

It is not entirely subjective. 

What it requires is the mountain of evidence to the 

contrary of your statement, which you are not allowed as a 

=jnajt_fc,ejâ f̂ Law-to- disregard,-rbecause».toTdoss~o~-wduld"- be'-t6Sj£S2̂ ~5;£agffi=. 

recklessly disregard it. We don't — there's no mountain here. 

There's nothing here. There is only Mr. Ferguson's statement 

that he doesn't believe — well, that he didn't over-bill. 

That's all there is. 

You'll recall when we started the case, there had been 

an earlier suggestion at summary judgment you were going to 

hear testimony that the computer program was such that it could 

account for these problems. That testimony was not offered. 

So we're down now simply to Mr. Ferguson's statement 

that he didn't over-bill. That is not the quantum of evidence 
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that is required to show that the defendants, the speakers, 

couldn't have had to believe that the statement was true, 

because there's nothing there that they're recklessly 

disregarding. There's just no evidence to the contrary. 

There's one little statement, the testimony of the 

plaintiffs. It's certainly admissible, but it is not the 

quantum of evidence to demonstrate therefore because Gary 

said it wasn't true, the stuff we had we have to disregard. 

That's just if he says it, by God, it's improbable that it 

could not be true. That's what you have to find. That's what 

the test is under 600, your Honor. 

THE COURT: Thank you, Counsel. Mr. Peterson or 

Mr. Orchard. Mr. Peterson, 

MR. PETERSON: Well, I've likewise read those cases, 

* andfcMm^-rr^herel ŝ  whfatM^am-^c on v in ced;^^I^-amt~convaTTceci^^?^^^^^^^^^5! 

THE COURT: Well, can I start you off with a question? 

MR. PETERSON: Sure. 

THE COURT: Do you agree with the proposition that it 

is a subjective test? 

MR. PETERSON: I don't. 

THE COURT: You don't. What are you relying on for 

that? 

MR. PETERSON: I am relying on the language of the 

Court in O'Connor, as well as the language from the restatement 

itself, m particular what I guess I would call the fifth 
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prong, whether the publisher lacked a belief in the truth of 

the defamatory matter published, or lacked reasonable grounds 

for so believing. Which raises, I believe an issue of fact 

with respect to whether or not --

THE COURT: And what section of the restatement did you 

just quote? 

MR. PETERSON: As I understand it, I think it's 600, if 

I'm — if I'm misstating the section. I'm looking actually at 

Mr. Orchard's instruction there. 

THE COURT: Well, let's don't --

MR. ECKERSLEY: I don't believe that's a correct 

statement. We better get to it. 

THE COURT: — let's time out. Mr. Orchard, I want you 

to be seated for a moment. I'm going to let you Counsel in a 

t_s_econd r̂r^Listeji^^-^^ 2̂sAnpeTr
iwe--started- this., tria-lî rrfe-didnl t^go^-a* 

— I did not go back and pull 600, but I have a copy of it on 

my desk, and I almost want to bet you dinner it doesn't say 

that. 

MR. PETERSON: You might be right. 

THE COURT: Well, but it's important this — I mean, 

this is an important --

MR. PETERSON: Yes. 

THE COURT: This is an important issue in this case, 

so I'm — 

MR. PETERSON: Let me --
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1 THE COURT: — do you know for sure what you are saying 

2 to me — 

3 MR. PETERSON: Here's where I'm getting --

4 THE COURT: — is an accurate statement^ 

5 MR. PETERSON: That is the 600 — 

6 THE COURT: Do you have a copy of it9 

7 MR. PETERSON: I don't. Here's what I'm reading from. 

8 I'm reading from O'Connor. 

9 THE COURT: Mr. Orchard, can you — did you give him 

10 something that — 

11 MR. ORCHARD: Yes, absolutely. I gave him our jury 

12 instruction that quotes the five prongs directly from O'Connor 

13 vs. Burmmg — Burnmgham. 

14 MR. PETERSON: Right. 

^5gn^^^a^^^ Mggft ORCHARDh Which is aH2007-casef^ and-f rom- thatf*ther*S&s*r 
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Court — Utah Supreme Court says, "Here are the restatements 

that we believe are applicable. 

THE COURT. Okay 

MR. ORCHARD: And they quote 600, 590 — 

THE COURT: All right, let — 

MR. PETERSON: And I'm cite — that was what I was 

going to read to you, directly from O'Connor. "The (inaudible) 

may have abused, and therefore lost this conditional privilege 

as a refuge, if, for example, they knew their statements 

regarding Mr. O'Connor were false — " I think that is the 
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subjective component — "or acted with a reckless disregard 

as to their falsity. See restatement second of torts, Section 

600." 

That was the — 

THE COURT: Yeah, but when you see that section, I 

think it defines reckless disregard as a substantial belief 

in the — in the falsity of the statement. That's just like 

a hair step down from actual knowledge. I don't see how that 

changes if -- I don't see how that changes the subjective 

nature of the test. If -- so help me understand your thinking 

on that. 

MR. PETERSON: I'm not sure I can help you any more 

than to say — 

THE COURT: Wel l , t h e n t h a t h e l p s me. 

"^^^^^m\^^^^E,T~ERS0m^^^^^'^€s3:m^ positron 

THE COURT: Okay, all right. 

MR. PETERSON: Let me add something else to this. I — 

as we were -~ as I was listening to Mr. Williams today, he said 

at one point in his testimony, "We were unable to, as a Board, 

to come to a conclusion that he had over-billed at the time he 

was fired." That, I believe, is the state of the evidence with 

respect to what Mr. Williams said today. 

Now, I believe, frankly, that there are issues of fact 

that need to be resolved by a jury with regard to this — the 

motion is simply -- it's an extension of what we've already 
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1 argued the motions for summary judgment. I don't think that 

2 the law in that regard has changed. We just simply rely on the 

3 briefing that we did on the motion for summary judgment that 

4 sets up as to our position with respect to what belies in this 

5 regard. 

6 MR. ORCHARD: (Inaudible)? 

7 THE COURT: Go ahead. Mr. Orchard's coming (inaudible) 

8 MR. PETERSON: Go ahead. 

9 MR. ORCHARD: If you read farther -- Mr. Peterson just 

10 read the first two prongs, the O'Connor --

11 THE COURT: And what are you reading from right now? 

12 MR. ORCHARD: The O'Connor opinion. 

13 THE COURT: Go ahead. 

14 MR. ORCHARD: It doesn't just talk about whether or not 

15- they^XnAWJritE t o ^ e false or"-acting* withe recklessr disregard 

16 They say "or the publisher lacks reasonable grounds for so 

17 believing." So if someone who is accused of defaming another 

18 says, "I believed it to be true," the Utah Supreme Court is 

19 saying, "Well, that's not enough." Were there reasonable 

20 grounds to support a reasonable basis to take reasonable steps? 

21 THE COURT: I hear that, but I want — I just want to 

22 place on the record, I did read that differently. 

2 3 MR. ORCHARD: I see -- go ahead. 

24 THE COURT: Let me just place — I read it differently 

2 5 at least in this context. That the test is knowledge of rhe 
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1 falsity or reckless — I'm setting aside ill will. Let's set 

2 that phrase aside for right now. Knowledge of the falsity or 

3 reckless disregard. 

4 In determining reckless disregard, that a factor could 

5 be an important factor, could be this concept of whether or not 

6 there is a reasonable underlying basis for the statement, but 

7 I did not read O'Connor or the Wayment case to suggest that 

8 that statement alone, whether or not there is a question of 

9 an underlying reasonable basis for the statement by itself 

10 would satisfy the ultimate threshold requirement of reckless 

11 disregard, which requires a demonstration of substantial 

12 knowledge of the falsity. That's how that phrase is defined 

13 in the restatement. 

14 So, I mean, I've placed on the record how I read the 

15- cases,-how I read" the restatement", and I aques^y6\I^guf^'WPe^^^^^^1\ 

16 double teaming Mr. Eckersley right now, but is there anything 

17 else you want to say? 

18 MR. ORCHARD: Yes. 

19 THE COURT: Because I have to give him a chance to 

2 0 respond. 

21 MR. ORCHARD: Well, I think it's important enough 

22 that in order for this Court to make this determination that 

23 there's an adequate record on directed verdict again, these 

2 4 were briefed earlier; but I think that the Court was very clear 

25 I that we're not talking about the reckless disregard --
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1 THE COURT: You're talking about the Supreme Court? 

2 MR. ORCHARD: Yes, and I'm going to be more clear. 

3 The Court in O'Connor wasn't talking just about the reckless 

4 disregard, which is an act, they can act of ill will or spite, 

5 they can act with knowledge of falsity, they can act where they 

6 recklessly disregard, they just cover their eyes and don't 

7 look, and they can act if they simply say something that they 

8 think is true, but don't have a reasonable basis, is the next 

9 prong. 

10 The reason why I say in this context, is in the 

11 context of conditional privilege, the Court said if you want 

12 to establish a privilege, you have the requirement to prove 

13 it, and the Court makes the decision. Once the Court decides 

14 there is a decision — or there is a privilege, then we have 

15- the"rTDi!rderr~tcr̂  

16 abused, the privilege is abused. 

17 So the Court is clearly saying in the context of 

18 an asserted privilege, here's how you can abuse it. You 

19 can abuse it if you make a statement that you don't have a 

20 reasonable ground to believe it's true. I think that's very 

21 clear; and what the Court does is it cites restatement of 

22 torts 595, 600, 604, 605, 605(a) and then (c) , see also Hales. 

23 So I think that what the Court is saying that 

24 in the context of the very narrow item of their defense, 

25 conditional privilege, abuse of the privilege can be proven 
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in the following ways, and we submit that that's covered by 

O'Connor. Thank you, your Honor. 

THE COURT: Mr. Eckersley. 

MR. ECKERSLEY: Your Honor, let's see if I can set this 

clear to, I think, all of us, your Honor, have read the cases, 

your Honor, just understanding the issues. I want to shift the 

focus, if I can, this way. To say we use the phrase "reckless 

disregard," but what does that mean? What that means is you 

have to have a reckless disregard of existing facts, making it 

improbable that what you're saying is true. It's not --

THE COURT: Isn't it high — is it highly improbable? 

MR. ECKERSLEY: Yeah, I think it's highly improbable. 

THE COURT: Well, I mean, I'm trying to remember the 

exact language used in your statement. 

"asBaaaBsar MR-̂ " ECKERSLEY r ^Pmd&w&fi^s&R^WBBBPW- j us tsp^ss&i* 

struggling. 

true / or 

focus on 

are the 
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that 
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1 conditional privilege is intended to immunize actual false 

2 statements. That's its purpose. Now, we have an unusual 

3 situation here, because frequently what happens is this 

4 privilege is asserted when someone reports to someone else 

5 what a third party told them, as in I come to you and say, 

6 you know, somebody in your employ is stealing money. 

7 You take that information, and you communicate it to 

8 some third party, and it turns out that's not true. The issue 

9 is, can you be liable for defamation for having made that 

10 untrue statement? This is a privilege, assuming you tell 

11 somebody who's it's important to know, that makes it so you 

12 cannot have any such liability. The presumption is it's 

13 supposed to be dealing with admittedly false statements. 

14 That's what it's entitled — that's what it's designed to 

~15J protects 

16 Here, however, we don't have that, because we're 

17 talking about the speakers themselves. So under the first 

18 prong, it's clearly subjective. It's "did they know?" They 

19 know means what's in their head; or did they recklessly 

20 disregard facts that make it highly improbable. 

21 No facts here. It's not reckless disregard in a void. 

22 Has to be a mountain of evidence. Instead, NNI don't care if 

23 you did believe it. Look at all of this." That makes your 

24 belief unreasonable. 

2 5 THE COURT: Anything else? 
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1 1 MR. ECKERSLEY: No. 

2 THE COURT: All right. I understand — 

3 I MR. ECKERSLEY: There's additional component to my mot 

- there's another motion. 

5 I THE COURT: Oh, I'm sorry. Go right ahead. 

6 MR. ECKERSLEY: That would be for the dismissal of the 

7 I intentional interference claim, for the reason that there is 

no evidence of damage, which is an element; and I submit that 

9 I when all was said and done, it was clear that the testimony put 

10 on by the economist was that he had calculated the losses, 

11 economic loss coming from determination which was not wrongful. 

12 Additionally, there has actually been no evidence put 

13 forth that the interference took place. I mean, Mr. Glenn 

14 couldn't testify that but for the statement made to him, it 

i~5~ "would have~ been~likely that he~~— or ""to" M"rT~ Oslowski related^td"5 

16 him, that it would have been likely that Mr. Ferguson would 

17 have had work. 

18 His only testimony about the likelihood of future work 

19 was that it would be improbable for him to get work if he had 

20 broken relationship with Williams and Hunt, because UMIA needs 

21 other lawyers that they hire to have a working relationship 

22 with Williams and Hunt 

23 So I submit that that claims for both rea -- claim 

24 fails for both reasons No evidence to suggest that there 

2 5 I was a damage m the sense of but for the defamation he would 
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have got work, and no evidence of any damage arising from it 

whatsoever. 

THE COURT: I don't think I gave either plaintiff's 

Counsel the opportunity to respond to that aspect of your 

motion. So I'll need to hear from them now. 

MR. ORCHARD: I think that the law is — thank you, 

your Honor. I don't think that the law has — well, the law 

hasn't changed since the time we briefed this, and the Court's 

decision shouldn't change on this. Again, for this business — 

THE COURT: Can I get you to reserve your marks to the 

interference claim that Mr. Eckersley just addressed? Is that 

what you're going to do? 

MR. ORCHARD: Yeah. 

THE COURT: Okay. 

BSBKBffiWSĝ MR-F" ORCHARD r Yes5! 

THE COURT: All right. 

MR. ORCHARD: With regard to the business relationship 

expectancy, whether it's tortuous interference with the 

prospective business advantage or tortuous interference with 

contract, we have evidence that both took place. Improper 

purpose to harm the other — the other -- to interfere with 

the contract, and improper means by doing it by defaming the 

person, meaning that they — that it wasn't true that Gary was 

ever over-billing. 

By doing that, by telling Marty Oslowski that, we know 
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that the result from Art Glenn's own testimony is that he was 

told in no uncertain terms, "You may not give Gary work," 

because of what Elliot Williams said. That statement, we 

contend -- and the evidence and a reasonable juror could 

believe, was an improper means by saying something that wasn't 

true. They defamed him. Said he was stealing from his client, 

essentially. 

So that element of the law — of Utah law, has been 

met both with an improper purpose and an improper means; and 

there was a business expectancy that's been admitted by the 

defendants in their testimony. Elliot Williams even said, 

"I expected that when we fired him, we would get his cases." 

It's already been established there was a contract, an implied 

contract, at least, between UMIA and the lawyers that they hire 

for the'various* doctors'f-

We know that Gary's contract was interfering with 

the doctors, the 14 cases he had. He didn't earn another dime 

for them. The law of — the prospective business relationship 

talks about the fact that they know there was an expectancy of 
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everyone has. At least it's a jury question as to that. 

So the law hasn't changed. There's enough facts 

already m the record to support that, to go to the jury, and 

it's one that the jury should decide. 

THE COURT: All right. Anything else, Mr. Eckersley? 

MR. ORCHARD: No, sir, thank you 

MR. ECKERSLEY: Just perhaps, your Honor, Counsel 

didn't hear my argument. My argument was damage is an element. 

There's no damage -- no evidence of damage flowing from the 

alleged intentional interference. 

MR. ORCHARD: I can address that if you'd like, your 

Honor, but I — go ahead. 

THE COURT: No. This is what I'm going to do. I'm 

going to — I have O'Connor on my desk. I'm going to go back 

"and-take a-look at it agamr-- We' re-going to"" recess~rigfit"~now7 

and I'll see you back here at 5 o'clock. 

MR. ECKERSLEY. Very good, your Honor. 

MR. ORCHARD- Yes, sir. 

COURT CLERK: Court's m recess. 

(Recess taken) 

COURT CLERK: Please rise. Third District Court is 

again in session Please be seated. 

THE COURT The recoid should reflect that all parties 

and Counsel are present The jury is not present at this time. 

Counsel, I've taken the aoaitional opportunity to take a look 
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1 at O'Connor, and I am going to rule as follows. 

2 First of all, let me say that I am going to grant 

3 the motion for a directed verdict, and I am doing so for 

4 the following reasons. First of all, this Court previously 

5 determined that the statements at issue in this case were 

6 privileged. They are entitled to the conditional privilege. 

7 That issue is — I don't think there's any question that that 

8 issue is in fact a question of law. 

9 I think it's also equally correct from the Wayment 

10 Clear Channel case, the O'Connor case, that the question of 

11 whether or not the conditional privilege is abused or not is 

12 generally a question of fact. I think that's clearly set forth 

13 in those cases as well. 

14 What this Court is finding, however, that based upon 

15 the current-^state'of thisr record, "thl's Court ̂iri^flYi!37^e"ven^^^"^ 

16 considering the record and the evidence presented in a light 

17 most favorable to the plaintiff, as this Court must consider 

18 the evidence, this Court would find that no reasonable jury 

19 could find that the conditional privilege was abused. 

20 I am specifically finding that in order to demonstrate 

21 that the conditional privilege was abused, there needs to be 

22 sufficient evidence that the defendants knew the statement at 

23 issue was false. This record — this Court is finding that no 

24 reasonable jury could so find. 

25 The next thresnold test is reckless disregard. This 
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Court is finding that no reasonable jury could find that 

reckless disregard as to the truth — the falsity at this 

statement at issue, based on this record. 

Consistent with the restatement, the term and phrase 

"reckless disregard" is defined as "or reckless disregard 

that the truth of falsity exists when there is a high degree 

of awareness of probable falsity or serious doubt as to the 

truth of the statement. In this Court's opinion, anyway, no 

reasonable jury could so find. 

This Court is finding, anyway, that these tests are in 

fact subjective tests; and I am going to go ahead and rely on 

the Alaska case that I referenced to you earlier. That is the 

case of DeNardo v. Backs; and it's found at 147 P3d. 672. It's 

a 2006 Supreme Court of Alaska case. 

-•'*SŜ ®§̂ ?HBecause the- tests-were-determining- wh"e"t"h'er-̂ orl-no1ŝ «r̂ Ŝ -̂

the privilege was abused or not, is a subjective test. The 

questions really become, is there sufficient evidence to give 

this case to a jury that the defendant knew that the statements 

were false? This Court cannot so find. 

The next question then becomes, is there sufficient 

evidence m the record to give this case to the jury that the 

defendants entertained serious doubt as to the truth of the 

statements? On this record the Court could not -- this Court 

cannot so find. 

The next question is, based on this record is there 
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sufficient evidence in order to give this case to the jury that 

the defendants had high degree of awareness of the probable 

falsity of the statements at issue in this particular case? I 

cannot so find. 

Further, this Court finds that no reasonable jury 

could find that the defendant's lacked a reasonable belief in 

the truth of their statements. 

Finally, this Court would find that there's really no 

evidence in the record that the statements at issue were made 

with ill will, or they were excessively made. For those 

reasons the Court is going to grant the relief requested. 

Let me also note that the remaining interference claim, this 

Court is finding that based on this Court's ruling on the fact 

that the communication was privileged, there can be no improper 

[-purpose- or- improper "means^^^^^#^^^p^^^^^^^?^^^^^fe^^^^^^^^^^^n| 

That is the full extent of this Court's ruling. I'm 

going to instruct Mr. Eckersley to draft the order consistent 

with this Court's ruling, granting the motion for a directed 

verdict. I'll give any of you the opportunity to place 

anything on the record you wish to place on the record at 

this time. 

MR. ORCHARD: You're not going to change your mind, I 

guess, Judge, is that what you're — I mean, this is your 

ruling? 

THE COURT: Well, I — because I have a very thick 
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skin, I'll take that question in all professionalism and 

honesty. 

MR. ORCHARD: Absolutely. I mean, I did it the best — 

THE COURT: I'm — 

MR. ORCHARD: — way. 

THE COURT: — I'm sure it is. The answer to that 

question is no. For whatever it's worth, it's not — and it's 

probably worth nothing, because we have a tendency at times to 

be 100 percent result oriented, for whatever it's worth, I've 

really enjoyed having the three of you in front of me. I 

think for the most part the case has been tried in a very 

professional manner. You've certainly been very respectful 

and professional to this Court and that is greatly appreciated. 

Anything else? 

OmmmmtMR. ECKERSLEY: Not-your Hon6m&mmmm!mmmmmmmmmmm& 

THE COURT: All right. We'-ll recess at this time. 

COURT BAILIFF: Court's in recess. 

THE COURT: Oh, and ;just so the record is clear on this 

point, for obvious reasons, and consistent with this Court's 

ruling, I'm going to discharge the ]ury at this point. I'm 

going to try to reach them at home so they don't come here 

tomorrow. I'm assuming you'd have no reason to have a problem 

with that at all, correct? 

MR. ECKERSLEY: Correct. 

THE COURT: All right, thank you. 
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I I MR. ECKERSLEY- Your Honor, might I make an inquiry; 

2 can I leave this stuff here tonight7 Do I get somebody to come 

3 help me tomorrow9 

4 THE COURT I'm not sure you can, but you can have that 

5 conversation with my clerk, because she'll tell you what she'll 

6 I have then on the calendar 

MR. ECKERSLEY Thank you 

(Trial concluded) 
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