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MR. ORCHARD: Thank you, your Honor Plaantaff calls
Gary Ferguson to the stand.

THE COURT: Step forward, please, sir Raise your
11ght hand, please.

COURT CLERK- You do solemnly swear the testimony you
are about to give will be the truth, the whole truth and
nothing but the truth, so help you God~

THE WITNESS: I don’t normally do this. I do.

THE COURT: Would you please be seated.

You may go forward, Counsel.

GARY FERGUSON,

having been fairst duly sworn,
testified as follows:

DIRECT EXAMINATION

- BY: MR=—ORCHARD+

Q. You don’t normally do what, act as a witness or tell
the truth”
A No, I don’t normally act as a witness. I almost

always tell the truth, unless 1t’s something about bad weather,

somethang like that.

Q. Mr. Ferguson, this 1s a unique experience for you,
isn’'t 1t?

A Yes, I'm usually where you are.

0 211 raight, but for once you get asked -- you get to

arswer questioms apoO.T tn-rgs that impact yoa, and my Juestion
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1s, you sat and listened to Mr Eclersley’'s statement about
what happened to you and the totality of this case. How did

that make you feel?

A. Very upset, because most of what he said that was
critical was anaccurate

Q These people don’t know you, and so you need to tell
them who you are. Where did you go to high school?

A. I went to high school i1n West Anchorage Alaska. I
graduated an 1968. My father was in the air force, and so we
moved. So I spent the first part of my life overseas. We
laved an Okinawa, Formosa and Taiwan and Germany. Then we
finally ended up 1n Alaska, and I went to high school there.

Q. Where did you go to undergraduate school?

A. The Unaversity of Utah.

Q- What—did- you- study™>

A. Englash.
Q. Okay, and then why did you decide to go to law school?
A Well, because at the time I thought that a1t would be

something that I would be interested in, and 1t would give
you the ability to help people. A major part of the military
mission at that time was helping people overseas, and my dad
did that, and 1t was the way I was raised I figured 2f I can
go to law school, I can help people.

Q Okay You went to law school where?

A Santa Clara, wr_ch 1s outs_ae 0f San Jose,




10

11

12

13

14

17

18

19

20

21

22

23

24

25

-55-

south bay area of Californ:ia.

Q. Did you decide to return to Utah to practice law?

A. Yes.

Q Tell us about your fairst job”

A. I began with Moffat, Welling and Paulsen. It’s no
longer in eristence. It was a small firm, and I did insurance
defense. That was -- excuse me.

Q. Okay. When you say — has -- how many years have you

been practicing law?

A. Thirty-one.

0. In that time, how much of that has been spent doing
insurance defense law, where someone 1s being sued by someone
else, or they’re claiming that they’ve been harmed by someone
else, and an insurance company 1s paying the bills for your

- work—for—the—defense?

A. Ninety-five percent or better has been for insurance
defense.

Q. What kinds of cases have you defended?

A. Most -- I started with auto cases, and then moved into

handling products liability cases, and cavil rights cases, and

I handled them i1n State Court and in Federal Court.

Q. Oray.
A. Then eventually -- well, and I had my first medicel
malpractice case in the late ‘70's. It was representing a

doctor at the Unuivers.ty of Utah who had beer sued in the aeath
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of a young boy,

and the boy had lupus erythematosis, which is

an autoimmune disease, and at that time there was no good way

of providing care, and the boy died. That was my first medical

malpractice case.
Q.

Did you find that defending medical malpractice cases

was different from doing normal kinds of insurance defense

work?

A. Yes. In fact --

Q. Tell the ladies and --

A. —-- excuse me,

Q. -- go ahead and tell the ladies and gentlemen, the
Jjury, the differences.

A. It’s much harder. Insurance defense lawyers and
plaintiffs’ lawyers will tell you that medical malpractice

“|"cases arethe- hardest—ones~to~do,because~you  have to learn——"""~

the medicaine, you already have to know the law, and you have

to have rapport with experts.
You need to be able to read medical articles and

understand them, and you put in a lot of hours and a lot of

travel, because on the plaintiff’s side, almost all of our

erperts are out of state. On the defense side, what you do 1is

you look for the best expert. It may be somebody in Manhattan,

1t may be somebody at Stanford. So you’'re travelaing, and you

have long days.

If -- .t’s like everything else. Prepazat.on .s
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almost everythang. If you don’t prepare, you’re not going to

do a good job.

Q. Did there come a time -- I think you said that you
started -- you tock your first medical malpractice case in --

A. In the late 19 -- in the late '70's.

Q. Did you begin taking more and more medical malpractice

cases as your career went on?

A. I moved from Moffat, Welling to Richards, Brandt,
Miller and Nelson in roughly 1980 or '‘81. At that time
Richards Brandt was doing defense work for AETNA; and AETNA,
around that taime, still had a large share of doctors that it
insured ain Utah. So I started doing some of the AETNA defense

work. At that time Art Glenn was one of the adjusters.

Q. Tell us who Art Glenn is.

A. He’'s now the vice-president of claims for UMIA.

Q. Okay.

A. But he was an adjuster for AETNA -- one of theair
senior adjusters in the early '80's -- and he gave me products

liabilaity cases, really horraible cases to try, and I prevailed.
Eventually 1t worked into doing medical malpractice cases for
Art Glenn; and Doug Smith was at RETNA.

Q. Who's Doug Smith?

A, He’'s now —-- he's now a senior claims representataive
for UMI2ZA., So my relatiorship goes back that far with them.

Someth_ng unfortanate happered Lt P.crarcs, Erenat, one of
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the -- one of the senior partners was out jogging, and he dad
the medical malpractice work, and he was run over one night.
So he was 43 years old, he was killed, and he had a huge
caseload of medical malpractice cases.
So those cases, a lot of those came i1n my direction,

and I staited doing more and more medical malpractice while I
was at Richards, Brandt.

Q In terms of the medical -- of the work that you’re

doing for medical malpractice cases, would you describe them

as being cases that -- I think you said they were more time
intensive?

A. Yes.

Q. Does the amount of time that you must spend in a

medical malpractice case, because of the complexities of the
medicine i1n addition to the law, does a1t increase as the cases
are more significant, or the injuries more significant?

A. Right. You can start off with something as simple as
somebody leaving a sponge in the belly, and you get that case
settled, because there’s no way you can defend that case, or
somebody as simple as somebody being burned by a bovi unit in
surgery You get those, you get them settled.

The ores at the high -- or the ones with the most
erposure, the most complex.ty are -- include bairth injuries;
and tren you're aealing w_th fetal heart trac_ng, ara you're

loov_ng -- yoia’'re goig m_rute by minuze, say-rg, “Olay, wrat
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should have been done at thais time”” So as the exposure goes
up, the complerity generally goes up.

There’'s some -- I'm trying to thaink of some others
right now. Anesthesia cases, where you can end up with
horrible brain damage.

Q. Okay. So in terms of the complexity of the case, are
they sometimes more time intensive because they’re complex
medically?

A. That, and usually frequently, like within a barth
injury case, you have more records. You've got a fetal heart
tracing that’s been running for hours, you have nurse’s notes,
you have doctor’s notes, and then you’ve got all the followup
records. Frequently, 1f you have an injured child at barth,
they transfer them to Primary Children’s Medical Center. So
you have all of those records to deal wath, too.

Q. Well, and all --

A. And --

Q. -- well, I want to break down a medical malpractice
case, just because 1n this case we’'re dealing with billing, as
you know, right?

A. Right

Q And so whether you have been billing for the time you
spent on these cases 1s going to be important.

R Right

Q So we’re go_ng to go 1nto how you preak down a meacical
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malpractice case in a second, but my guestaion 1s, when -- not
only when the medicine 1s more compler, but when the stakes are
higher -- live, for instance, a brain injured child will need

care for the rest of their life --

A Right

Q -- and they’re pinning 1t on a doctor --

A Raight

Q -- saying, “You’'re liable,” did that also increase the

amount of time-?

A Yes, because --
Q Describe that for us
A. —-- 1t i1ncreases the amount of time and effort ain a

case, number one, because those are generally the cases with
the highest exposure. In Utah, the Legislature put a cap on
loss of quality of life, pain and suffering across the board,
and at this time at’s raght -- 1t’s between 440,000 ad 500,000
So those are not huge cases, 1f you’re just looking at that
amount of money

These birth injury cases, you add a life care plans,
which tells how much nursing care, meoication, residency caie
they’re going to need for the rest fo their life, and those are
in the millions Then you add on the economic loss, because
the chaild will never be able to work So you get up to 5 or
$6,000,000 1n a severely braxn injurea chald

Q \lell, you seay erypcsare, erspcsare TO vwpom”?
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A. Well, a1t'’s to UMIA, to the amount of their policy
limat, and to the doctor, 1f UMIA doesn’t settle 1t within
their polaicy limat.

Q Okay, I want to talk about -- talk about your work for
doctors in just a minute; but just so we can track what you
were doing with your career over the past 31 years, dad there
come a point in time where -- you’ve talled about Richards,
Brandt, Miller and Nelson, and you’'re doing more medical
malpractice cases. Did there come a point in time where you
were doing mostly medical malpractice cases as your specialty?

A. Not at Riachards, Brandt.

Q. Okay.

A. At Willaiams and Hunt.

Q. So when you went to Williams and Hunt, that’s when you
developed your specialty in medical malpractice cases; meaning
that’s praimarily what you did”

A. Over taime, yes.

Q But you were there with Williams and Hunt, essentially

within a few months of when they weire founded?

A. I was one of the founding partners
Q Oray
A I left Richards, Brandt I was invited to join

Williems and Hunt, and before anybody had moved into the space,
I ,as practizcaing out of my ‘83 Chevy van I had my files in

There

, ara then once the office space wes fir_sned at Williams
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and Hunt, I moved in with everybody else. I was one of the
founding partners.

Q. Well, did -- when you say you were working out of your
van, did you have the cases that you had had before, meaning
the clients, the adjusters who referred you cases, when you
moved from Richards, Brandt Miller and Nelson to Williams and
Hunt?

A. Yes.

Q. So you brought that book of business with you?

A, Yes.

Q. Okay, and you met with the defendants?

A. Yes.

Q. And they chose you to be one of their partners?

A. Yes,

Q. Not just an associate, a partner?

A. Right.

0. And so you were a shareholder, and you shared profats

with them; 1s that raight?

A. Raight.

Q. Is that the kind of organization you had?

A. Yes.

Q. What was 1t called”

A, Well, 1t was Williams and Hunt, and i1t was, I than},

incorpcrated, and we had stockholders, and we d_.v.ced up the
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Q. All raight.

A. We took draws and then divided up the profaits.

Q. How were you paid for your time? I know that you
billed clients. We’ll talk about that; but how were you paid
as a shareholder?

A. When we i1nitially formed, we met al Bruce Jensen’s
house, and we figured out what did every person need to pay
their bills. So that became the draw for each person. Then
once we made -- once we had profit, then we started splitting
that up. Initially equally; then over tame, 1t changed.

Q. Okay. Descrabe what 1t’s like to be -- how long were
you with this firm?

A. Fourteen years.

Q. Describe for the jury what 1t’s like to be 1in a
partnershap with other lawyers. -

A. Well, 1t’s like a family. You spend more time with
the lawyers than you do at home. Frequently it takes a lot of
-- you argue at times over thangs., It’s just like an a family.
You have differences of opinions. Hopefully everybody has the
law firm’'s best interest at heart; and that’s pretty much the
way 1t was.

Q. You heard Mr. Eckersley talk about some 1tems in his
opening statement where there would be times when you would

have disagreements with the decisions your partners vere

\)

=
m
|
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A. Just like I would with my wife.

0. Were you able to resolve those differences for the
most part”®

A. Yes For the first ten years, yes, we could do that.
Then after that, 1t became more and more difficult.

Q. So I want to talk to you about working for the doctors
who are, you said, erposed potentially in these kinds of cases.
Were there differences of opinions between you and other
lawyers even in your own firm, or lawyers like Shaun McGary
from tame to time, about how much time or effort 1t required
for you to represent these doctors?

A. Well, there was between me and Elliot. I don’t
remember anybody else. That was only towards the end of
March 2005. See, Ellaot -- I was raised an the milatary. I
tend to be a little bat obsessive compulsive, you know, “You're
goang to get all of this done. You're going to get 1t done on
time, and you’'re going to get i1t done raight” --

MR. ECKERSLEY: E»cuse me, your Honor.

THE WITNESS: -- and Elliot --

MR. ORCHARD: I could ask a question.

THE COURT: Excuse me, excuse me. The objection ais
sustained.

MR. ORCHERD: Yes.

TFE COUPRT Restate your gquestion.

Q. BY MR. ORCFAPD Tell us about your pract.ce, ana how
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you approached a case

A That’s the way I did 1t, 1s I assumed very little,
because the first three letters of assume aie ass, and that's
what you turn out If you start assuming that the plaintiff
was really injured, without following up to find out, you can
be completely embarrassed when somebody else finds out that he
was 1njured or you settled the case and paid too much money
because he wasn’t injured

It’'s the same thing with medical records You thank,

oh, well, this 1s probably in that record, and I can just
assume that’s there You can’t do that So I would -- I was
extremely careful to go through, make very few assumptions, and
go through and just check everything out

Q. Mr. Ferguson, did you ever in your career have a
doctor -- let me just ask you, were you successful as a medical
malpractice defense lawyer?

A Yes, very successful

Q Did you ever have a doctor who’d been accused of doing
something wrong, of causing a horrible injury, ever tell you,
“I thain}¥ you're spending too much time on my case®

A Never It's almost always the contrary They would
be calling late i1n the day to want to ¥rnow on a case —-- when
they lnew something was happening, they’'a be calling They'd
cell late an tle aay They had —- most of them had my cell

phcne rumber They coulo call me <t home “hey could call me
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on the road.
Never -- in fact, not only has no doctor ever told me
I was doing too much work on their file; more than once they
would tell me, “I can’t do what you do. Now that I see what
you do, I can’t do 1t.”
Q. Did they -- did doctors who were in these situations

where they’ve accused of hurting somebody, whether ait's a chald

or a paraplegic case or whatever, did they need sometimes your
extra time and attention?

A. Frequently, frequently.

Q. Did you give that to them?

A. Oh, yes.

Q. Now, an 1insurance company 1s paying the bills for you
to represent them; 1s that raight?

A. Yes.

Q. Did -- 1in your entire 31 years of practice, has an
insurance company -- first let me ask you, do they audit your

bi1lls, meaning look at your bills?

A. Yes. In fact, over time, from the time I first
started practicing in ‘76, nobody was regularly auditaing
bi1lls, that I knew of. Then as time went on, Firemen’s Fund
started auditing bills because they were finding that lawyers
in Southern California were over-billing them by huge amount.
From Firemer’s Fund 1t grew and grew and grew until just about

everybody, -nclua_ng EETNA, USF&G, anybocy I wes ao.ng vork
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for, they would audat the bills. You just knew that that was

going to happen.

Q Okay So how many -- how often would they audit your
bills?
A Well, the other insurance companies would audit them

every time they got them They would look at them, see 1f
they thought anything was 1nappropriate I don’t }now how
frequently they would take them to some kind of software or
something laike that, but that was the practice; every bill was
scrutinized

Q In your entire career, did you ever have an ainsurance
company tell you that you’re over-billing them”

A Never.

Q Did you --

A And I still haven’t through today.

Q. Meaning even UMIA hasn’t said 1t?
A Never, yes
Q Have they ever said, “You’re just spending too much

time defending these doctors””?

A No In fact, the UMIA adjusters encourage us to spend
the time to do 1t right So no, they’ve never -- they’ve never
even once suggested that I was spending too much time defending
their aoctors

Q Well, I want you to ta¥e the jury throagh priefly --

ana they’ve heara some of tris, put «gain, let’s mare sure _t's
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in evidence, as opposed to opening statement. I want you to

take them through what 1t means to defend a medical malpractice

case. Let’s just take them through the steps.

A. Okay.
Q. And then what I'm goaing to do 1s I'm going to ask
you as we go through this, which one -- which of these steps

require you to be sitting at your desk in your office logged
onto your computer, okay? So let’s just start with the first
things you normally do in a medical malpractice defense case.

A. By Utah law, the plaintiff, the one representing the
patient, sends out a notice of intent to commence action. It
can be a letter, 1t can be a formal pleading, but i1t’s usually
a letter. That goes to the doctor. He forwards 1t to the
adjuster. The adjuster forwards 1t to me.

I review that and determine what medical records we ~

need, who we need as experts, and who we need to do -- and what
medical research needs to be done. I can do that at my kitchen
sink.

Q. Okay, so let me stop you. At the time about this --

about the time of this case, 2003, 2004, 2005, who were you

doing work for primarily? Which company®

A. UMI2, because they have --
Q. Why have --
A, -- pardon?

0. Go ane&ad.
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A. UMIA. There may have been some leftover insurance
for other companies, but I sure -- the only orne that I may
have had, that I can recall at this time, 1s another insurance
company represented mainly by Jody Burnett, Utah Government
Local Trust, or something like that. They defended countaies,
cities, thaings li¥e that, for slip and fall, civil raights
violations. I may have been doing that; but the majority of my
work was with UMIA, defending doctors.

Q. Percentage. Gave us a percentage of how much of your
work as of 2005 was UMIA.

A. Oh, 2005, 100 percent.

Q. Okay, and when you say the adjusters were calling you
and asking you to represent their insureds, the doctors, who
were the adjusters?

A. Doug Smith, Tom Green, Bill Rouse, Jerry Emery. I'm
going to forget somebody. 1I've got cases from every adjuster
in the UMIA claims department.

Q. It didn’'t say Art Glenn?

A. Well, Art dadn’t usually assign cases. They would
come from the staff.

Q Okay. All raight. Did you have these -- did you have
these same adjusters calling you to represent their insureds
over and over and over again year after year”?

A, Yes.

Q. Without complaint?
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A. Exactly, yes.

Q. And with you being successful?

A. Yes.

0. Okay. A plaintaff sues a doctor. The doctor tenders

the defense to the insurance company. The insurance company

calls you, says, "“Will you defend?”

A. Raight.

Q. What are the first tasks you need to do-

A. After I get the notice of intent -- we’ve talked about
that -- then we prepare a notice of entry of appearance with
this agency, and we start preparing -- we meet with the doctor;

and almost all of those meetings are out of the office, because
they want us to travel to them. They don’t really want to
drive downtown Salt Lake City to meet with their attorney.
- - You have to understand that for the most part, they’re
as upset as I am right now, because somebody’s accused them of
doing something wrong, and causing all this harm. They are
very —- they’re very prideful people. If -- sometimes on
certain occasions they’ll say, “It’s my mistake. Let’s get
this settled. Let’s move on;” but most of the time they start
out and they just say, “I didn’t do anything wrong. I don't
want any money paid on this case.”

The doctors have the right to authorize settlement.
If the doctor said, “This case 1sn’t goxng to settle,” UMIA

coula rot settle 1t. So I had to take every case from the
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beginning, expecting that that case was going to go to traial.
Q. And you talked about exposure early, and we were just
talking about money. What are the other kinds of consequences
that can come from a lawsuit being successful; 1f you were
unsuccessful in defending the doctor, to the doctor?
A Then 1f 1t’s 1n a jury trial like this, 1t’s publaic.
So now the doctor -- let’s say, even 1f he’s in Salt Lake Caty,
he’s got to worry about 1t showing up i1n the local newspaper,
on the media, that this doctor’s been sued. The jury’s awarded
a millaon dollars and these are the facts. That’s the fairst

problem, 1s the publicity.

The second problem 1s whatever money 1s paid, 1f 1t

doesn’t go to trial, 1f 1t’s settled, whatever -- well, let me
back up. Whatever money’s paid by UMIA on that case come -- 1s
added to the doctor’s premium in the coming year: It’s not --

1t’s not an easy science.

The underwriters come 1n, and they figure out, okay,
we paid a million dollars for this doctor. So how much are
we goling to raise his premium? A lot of these OB’ s have got
premiums approaching six figures to start waith. Now you have
UMIA adding on money to recover what they’ve paid out on thas
loss, yeah, that’s financially hurtful for that doctor.

I've had -- I had one orthopedist call me because of
tre i1ncreases made by UMIA on bhis premiums on tne settlement,

he was Ze¥ing home no mone L1l the morey was going to pa
Yy 2 )
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UMIA because of the settlement. So they’'ve got to worry about
pub -- adverse publicity. They’'ve got to worry about increased
overhead in the form of the premium.

Then 1f any money 1s paid on the case -- I mean,
there’s certain exceptions, but very few. If any money is paid
by UMIA on the case, then 1t’'s reported to the National Data
Bank. Right now the National Data Bank 1s not open to the
public. I mean, there are a lot of people that can access
1t; ansurance companies, hospitals, governmental agencies,
that will say, "“Okay, Dr. X was sued for this, and UMIA paid
$100,000 or $1,000,000 to settle the case.” So it’s there
essentially forever.

Then that’s bad enough, that every several years
doctors who are practicing in hospitals, they have to reapply
for privileges or credentials: One of the forms-they have to
f111 out 1s sait down, okay, we settle X case 400,000, and when
and what 1t’s about. It hurts them. It hurts their prade,
and understandably so. They have to fill out that form every
couple of years to disclose that. Some -- and I've had them
call me back and say, “You know, 1f I’'d have known 1I'd have to
do that, 1 never would have agreed to the settlement.”

Q. Lre these some of the things that you discuss with
tnem, the implicataons of what’s going to happen when you meet

with them?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-73-
Q. Are they also concerned about their own reputations

when they’ie sued®

A Defin.tely.

Q. Well, based on your practice, Mr. Ferguson, did --
when you were meeting with a doctor or you were reading a
complaint, or you were reading medical records or you’re doing
medical research, or you were talking to any of your erperts to
try to learn about the case, did any of that necessarily mean

that you had to be sittaing at your desk with your computer

logged on?

A. None. Absolutely none.

Q. How about -- did you have a laptop computer that you
used?

A. Yes.

- 0. Tell the ladies and gentlemen of the jury what your
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