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JURISDICTION

The Supreme Court of Utaﬁ has original jurisdiction over this Appeal from the
Declaratory Judgment of the Fifth District Court under Utah Code Annotated § 78-2-2(3)(j)
(Supp. 1996). This Court has jurisdiction resulting from the Supreme Court’s pour over of
the case to the Court of Appeals under Utah Code Annotated § 78-2-2(4) (Supp. 1996). |

STANDARD OF REVIEW

Appellant’s Issue No. 1 is a challenge to the adequacy of the Court’s Findings of
Fact, and reviewed under a clearly erroneous standard. State v. Pena, 869 P.2d 932, 935-36
(Utah 1994). |

Appellant’s Issue No. 2, if reached at all by this Court, is a question of law or correct
application of law, and is re\}iewable without deference to the District Court’s determination.
State v. Pena,A869 P.2d 932, 935 (Utah 1994).

Appellant’s Issue No. 3, is not a question of law as asserted by Appellant, but
actually an issue of fact as to the adequacy of the Court’s Findings of Fact, and as such it is
réviewed under the clearly erroneous standard. State v. Pena, 869 P.2d 932, 935-36 (Utah
1994).

Appellant’s Issue No. 4, is also not a question of law, but an indirect challenge fo the
adeQuAcy of the Trial Court’s Findings of Fact and whether they logically Show that the Trial
Court’s Judgment is within the context of its review of Utah Code Annotated § 27-12-
136.3(3) (Supp. 1995) and as such is reviewable under the clearly erroneous standard. State

v. Pena, 869 P.2d 932, 935-36 (Utah 1994).
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DETERMINATIVE STATUTES
The following authorities are believed by Appellee to be the only statutes relevant and
determinative of the issues presented in this Appeal:
Utah Code Ann. § 27-12-136.3(3) (Supp. 1994).
STATEMENT OF THE CASE
L NATURE OF CASE AND DISPOSITION BELOW.
This is a Declaratory Judgment Action oﬁ remand from this Court to the Trial Court
for a trial and further evidence on one narrow and specific issue of fact as set forth by this

Court:

The Trial Court erred in concluding that Section 27-12-136.3(3)
applies only to areas outside incorporated cities and towns.
Outdoor advertising is prohibited in any location zoned for the
"primary purpose of allowing outdoor advertising." Because
Kunz and UDOT have presented conflicting evidence regarding
Toquerville’s primary purpose behind its zoning of Eveleth’s
land, we reverse the grant of Summary Judgment and remand
for trial on that issue.

Kunz & Company v. State, 913 P.2d 765, 771 (Utah App. 1996).

In its Statement of the Case, UDOT goes to extreme lengths to resurrect issues and
facts concerning the original UDOT administrative procedure, and the zoning procedure
before the Washington County Commissioners, all of which have been reviewed and resolved
by this Court in the original Appeal and are not relevant to this Court’s remand to the Trial
~ Court. This Court clearly outlined the scope of review for the Trial Court as follows:

Even so, the Order on Remand is res judicata only "as to those
issues which were either tried and determined, or upon all issues
which the party had a fair opportunity to present and have

determined in the other proceeding." (Citations omitted). Kunz
is therefore bound by the prior adjudication that Washington
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County zoning of Eveleth’s land was for the primary purpose of
allowing outdoor advertising. However, this action involves a
different set of facts, which have not been adjudicated: Whether
Toquerville’s zoning, rather than Washington County’s zoning,
was for the primary purpose of allowing outdoor advertising.
Toquerville’s annexation and zoning of Eveleth’s land occurred
nearly eight (8) months after the State issued its Order on
Remand. Accordingly, the Trial Court was correct to the extent
that it concluded that the Order on Remand was not binding on
this particular issue.

Id. at 769-70.
. . . Inasmuch as Kunz and the State have presented conflicting
evidence as to Toquerville’s primary purpose behind the zoning
of Eveleth’s land, we conclude that a genuine issue of material
fact exists. We therefore reverse and remand for trial to allow
the fact finder to determine the primary purpose for the zoning
decision.

Id. at 769.

II. STATEMENT OF FACTS AND COURSE OF PROCEEDINGS.

The following facts relevant to this Court’s review of the trial on remand, were
established at trial on October 1, 1996, and were not rebutted by UDOT, and clearly show a
deliberate, careful planning and zoning process that had nothing to do with accommodating
advertising signage, and everything to do with legitimate municipal needs and long range
planning goals.

The property in question, owned by Thomas Eveleth is located in the northern most
limits of the town of Toquerville on the west side of Interstate 15, and was annexed by the
town in 1992. (R. 856; 963-64; Ex. 1) The Petition for annexation was presented by more

than half of the property owners involved. (R. 864; 868.) Originally the Eveleth property

was split, with a portion of it to be annexed into Toquerville Town and the northern portion
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of it to remain in the unincorporated area of Washington County. Eveleth, together with a
group of property owners on ﬁe east side of I-15, whose property was also split in the
proposed annexation, contacted Toquerville authorities and requested that the annexation
include all of their properties. Subsequently, Toquerville adjusted the proposed annexation to
include those properties. (R. 855:24-25; 856:1-5; 882-83; 884:23-24; 886.)

The annexation was adopted by ordinance October 14, 1992. (R. 963, 964.)
Beginning in January 1993, and continuing until November 1993, the Toquerville Town
Planning Commission, with the assistance of a Planning Consultant, reviewed Toquerville’s
existing zoning and land uses, specifically focusing on all commercial property located within
the Town and prepared a master plan which included the newly annexed property at
Anderson Junction. (R. 893-96; 943.) During the master plan process, monthly meetings
were conducted by the Planning Commission open to the public generally and all affected
property owners specifically were invited to participate, and several public hearings were
held at the Planning Commission and Town Council level. (R. 896; 945.) As part of the
master plan process, the Planning Commission and Planning Consultant identified all existing
uses on the newly annexed property, and solicited input from all property owners as to their
desired uses, and discussed projections for proposed future uses. (R. 897-98.)

Prior to formulating its master plan and recommended zoning, the Planning
Commission considered a broad spectrum of issues and factors including, that the majority of
the town residents did not want to have commercial zoning and development in the "tree-
lined" rural atmosphere of the existing Toquerville main street area. (R. 902:23-903:25;

952:12-19; 977:12-17.) The owners of property located right on the Anderson Junction I-15
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Interchange wanted the property designated commercial to accommodate their plans for
future commercial development. (R. 870:14-25; 947:13-19.) On the east and north of the
interchange, the property owners wanted residential that would allow subdivisions. (R.
867:24- 868:5; 948:21-22.) A majority of town residents expressed general interest in an
expanded commercial zone in town for the opportunities of increased commercial activities
and revenue because of the limited commercial property existing in town. (R. 947:13-17,
966:5-10.)

Only one other spot had been designated commercial, in the extreme south end of
Toquerville. (R.950-52; Ex. 1.) Most residents favored the creation of a commercial zone
around the Anderson Junction Interchange because it was away from the traditional main
street Toquerville area, because it was near the freeway and could not be seen from town,
and because the freeway interchange offered the best potential for commercial opportunity;
(R. 948:25-949:6-9; 950-953; 966:15-21.) In addition, the existing zoning designation of
Washington County prior to the annexation was considered. (R. 902:3-4; 914:7-11.)

In November 1993, the Planning Commission recommended to the Town Council that
the Anderson Junction area that includes the Eveleth property, be zoned Highway
Commercial (H-C) as provided in the Toquerville Zoning Ordinance (Ex. 2) on the basis that
its location on the I-15 Interchange would generate substantial commercial traffic, and on the
further basis that the owners of the property on the intersection desired such a designation to
accommodate future commercial development plans, and it provided the best potential tax

base benefits without impacting the traditional existing Toquerville down town area. (R. 902-

03; 947:13-17; 952:12-953:14.)
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While there was discussion of existence of the three Kunz Outdoor Advertising signs
on the annexed property, there waé never any discussion of the outdoor advertising signs as
justification for a Highway Commercial (H-C) zoning designation. (R. 977:18-22.) There
was discussion with the Planning Commission and Planning Consultant about the existing
signs and how to handle them. The Consultant noted in these discussions that the existing
zoning ordinance did not specifically address outdoor advertising and that something needed
to be included in an amended ordinance to specifically address location and regulation. (R.
905-906:8.) Some property owners were very concerned and opposed any proliferation. of
outdoor advertising in the I-15 corridor, while other property owners wanted outdoor signage
as part of their future commercial uses. The discussion of outdoor advertising came down to
the fact that the current Toquerville zoning ordinance did not address outdoor advertising
specifically, and that the ordinance needed to be amended to specifically address location and
regulation of outdoor adver;ising. (R. 911-912))

Ultimately, after extensive review and analysis the Toquerville Planning Commission
recommended that the property on the Anderson Junction I-15 interchange, including the
Eveleth property be zoned Highway Commercial (H-C). Approximately a month later on
December 14, 1993, after detailed discussion. by the Toquerville Town Council of the
Planning Commission recommendation, the Town Council adopted the proposed Master Plan
and zoning map and designated the Anderson Junction interchange property including the
Eveleth property as Highway Commercial (H-C) pursuant to the Toquerville zoning

ordinance. (R. 975-976.)
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The Toquerville zoning ordinance adopted in 1982 (R. 956-57; 984-84.) provides that
advertising signs are a conditional use within the Highway Commercial (H-C) zone in
Toquerville Town. (R. 925-26.) In fact, all uses in the Highway Commercial (H-C) zone
were designated conditioﬁal uses under the Toquerville zoning ordinance applicable at the
time of the Town’s zoning of the subject property in 1993. (R. 926:1-7; Ex. 2 at 38.) The
H-C zone for the Anderson Junction property was adopted pursuant to this ordinance and the
zoning ordinance was not amended in any way to accommodate outdoor advertising.

(R.935.)
SUMMARY OF ARGUMENTS

The Trial Court did not base its Judgment on the existence of any conditional use
permit, but on the fact thaf outdoor advertisixig signage is allowed only as a conditional use
and not a permitted use under the Toquerville Zoning Ordinance. UDOT mistakenly
concludes that the Trial Court relied on the existence of conditional use permits for the signs
at issue. The record clearly supports the Court’s Findings of Fact, that Toquerville’s Zoning
Ordinance preexisted the annexation and zoning of the Eveleth property and that the
Toquerville Ordinance did not allow outdoor advertising as a permitted use, but only as a
conditional use subject to a conditional use review procedure and permit. The evidence
shows that the Town intended to substantially limit outdoor advertising signage by use of this
conditional use procedure, in response to concerns expressed by citizens in planning hearings

that outdoor advertising signage in the I-15 corridor be limited.
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UDOT has failed to marshall the evidence from the record and demonstrate the Trial
Court’s Findings are against the clear weight of the evidence. Therefore, this Court should
dismiss UDOT’s Appeal.

The Administrative rule R933-2-3(4)(1994), cannot be applied in this case to

circumvent the law of the case established by this Court in Kunz & Company v. State, 913

P.2d 765, 768 (Utah App. 1996). UDOT argues for a post facto retroactive application of
an administrative rule the Utah Department of Transportation adopted that clearly
circumvents the express holding of the Trial Court in its Summary Judgment dated December
22, 1994 (R. 600-602) and affirmed in pertinent part by this Court in its opinion,

"while we agree that an area zoned for commercial or industrial

use in a city or town need not actually have commercial

development on it to satisfy the definition in Section 27-12-

136.3(2)(a), we conclude that such property may still be

excluded from use for outdoor advertising if the zoning violates

Section 27-12-136.3(3)".
Id. at 768. This is the law of the case. This Court remanded the issue of "primary purpose"
under Section 27-12-136.3(3) for trial, and clearly declined to construe Section 27-12-
136.3(3) to include zones in which the "primary activity" is outdoor advertising.

UDOT has never made a claim or preserved the issue that Section 27-12-136.3(3) is
ambiguous in any way or that R933-2-3(4) (1994) applies in this case. Nor did this Court
treat Section 27-12-136.3(3) as ambiguous in its express directive to the Trial Court to take
evidence as to primary purpose of the Toquerville Town zoning action. Therefore, a UDOT

Administrative rule cannot be applied in an attempt to circumvent the clear law of the case as

established by the Court of Appeals.
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The Trial Court carefully received and considered all relevant evidence as expressly
directed by this Court. Id. at 769. The Trial Court received evidence and testimony with
regard to the following factors considered by Toquerville Town:

A. Petition for Annexation.

B. Land Use/Lack of Commercial Development.

C. Proposed Land Uses/Compatibility with character of Town.
D. Washington County Zoning.

E. Utility Service/Infrastructure.

F. Signage Issues.

G. Existing Town Zoning Ordinances and Procedures.

Finally, the Trial Court carefully structured the entire trial, and the Findings of Fact,
Conclusions of Law, and Judgment within the context and framework of Utah Code
Annotated § 27-12-136.3(3) and according to the parameters established by this Court on
remand. The record clearly shows sufficient evidence supporting each of the Trial Court’s
Findings of Fact, which in turn show the logic followed by the Court in its Findings of Fact
and Conclusion of Law which form the basis for the Trial Court’s Judgment which should be

affirmed by this Court.
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ARGUMENT
I. THE TRIAL COURT DID NOT BASE ITS JUDGMENT ON
THE EXISTENCE OF ANY CONDITIONAL USE PERMIT,
BUT ON THE FACT THAT OUTDOOR ADVERTISING
SIGNAGE WAS ALLOWED ONLY AS A CONDITIONAL
USE, AND NOT A PERMITTED USE UNDER THE
TOQUERVILLE ZONING ORDINANCE.
UDOT has mischaracterized the Trial Court’s Finding of Fact Number 10 and sets up
a "strawman" in an attempt to avoid its burden of marshalling the evidence which supports
the Trial Court’s Finding. UDOT argues that the Trial Court’s ultimate Judgment was based
on the existence of Toquerville conditional use permits for the signs in question, and then
argues Kunz "tendered no evidence to show that Toquerville had issued conditional use
permits for the signs", thereby avoiding its burden to marshall the evidence. UDOT quotes
the following Finding in support of its argument:
10. Due to the fact that the placement of outdoor advertising
signs within the Eveleth property after Toquerville annexed and
zoned the subject property could only be done by conditional
use permit, the Court cannot find that the primary purpose of

zoning was to allow outdoor advertising signage.

(Findings of Fact, R. 769)

Nowhere in the Finding quoted or in any other Finding of Fact articulated by the
Court, or in dicta in the trial transcript, does the Court comment on, make a finding, or
otherwise conclude that there is any conditional use permit for the signs. The existence of
conditional use permits was never raised and was not the focus of the Court because it is not
relevant. A careful reading of the Court’s Findings of Fact in sequence clearly puts Finding

Number 10 in the correct context:
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6. The Court finds from Exhibit "1" and testimony, the Town
of Toquerville, is separated into two distinct areas, one south of
a high ridge that blocks the view of Anderson Junction from the
traditional "main street” area, and one north and west of the
high ridge which constitutes the annexed area and includes the
Anderson Junction and the I-15 Interchange.

7. Unrebutted testimony was presented without objection that it
was the purpose of the Town in establishing its master plan,
zoning ordinance, zoning districts, and a zoning map, that
commercial zoning be limited to two distinct areas. One, a tiny
parcel located at the south end of the Town on State Highway
U-17 which leads toward La Verkin, Utah and the other parcel
immediately surrounding the Anderson Junction I-15 Interchange
in the north end of Toquerville.

8. The Court finds from Exhibit "2", it was the intent of
Toquerville Town, because it incorporated its planning and
zoning to match up with the existing zoning ordinance, that any
signage of the type involved in this litigation be permissible only
by conditional use permit. The Town Ordinance so provides,
and it was the clear intention of the Town in this annexation to
substantially limit outdoor advertising signs by that process.

9. The Court heard evidence and testimony of the intent of the
Town from the former Mayor, the former Chairman of the
Planning Commission at the time these actions were undertaken,
and from the former Town Engineer, while such testimony
provides some assistance in the Court’s determination of these
facts, the most telling evidence of Toquerville’s intent with
respect to outdoor advertising signs is the Toquerville Zoning
Ordinance itself.

10. Due to the fact that the placement of outdoor advertising
signs within the Eveleth property after Toquerville annexed and
zoned the subject property could only be done by conditional
use permit, the Court cannot find that the primary purpose of
zoning was to allow outdoor advertising signage.

(Findings of Fact, § 6-10; R. 768-769.)
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A review of the record clearly establishes the logic of the Trial Court’s findings and
thinking. The Court received as Exhibit "1" an engineering map of Toquerville Town which
shows the annexed property, and the other zoning districts within the Town. The Court
heard testimony of Kim Wallace the Town’s Engineer, Kenneth Sizemore the Town’s
Planning Consultant, Glade Peterson the Planning Commission Chairman at the time of the
master planing, and zoning of the subject property, and Charles Wahlquist the Mayor at the
time of the annexation and zoning.

The Mayor established that the zoning map, Exhibit "1", was the only zoning map
adopted by the Town and even though the Town had the intent to continue to work on zoning
generally throughout the Town, Exhibit "1" was the map that existed in December 1993 at
the time of the zoning action, and to his knowledge existed as is shown in Exhibit "1" as of
the date of Trial. (R. 982-983.)

The Planning Consultant, testified that the black oval drawn in on Exhibit "1"
represents a high ridge that separates the traditional rural "down town main street area" from
Anderson Junction and the I-15 corridor. (R. 903:3-905:4.) During the course of the zoning
and master plan planning public meetings from January 3, 1993 through November of 1993,
a strong majority of town residents expressed their desire that they did not want to have
commercial development or zoning in the "tree lined rural atmosphere" of the existing
Toquerville Town site in the main street area. (R. 902:23-903:25; 952:12-19.) The
Planning Commission and residents looked along the corridor of UDOT Highway that travels
through Toquerville, and determined that there were not many locations along the corridor

that would be appropriate for intensive commercial development. For that reason they
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determined that the Anderson Junction area on Exit 27 of I-15 was the most appropriate
location for commercial services and zoning. (R. 903:18-25; 905:5-11.) The only other area
designated for commercial zoning was a very small parcel located at the extreme south end
of Toquerville Town on UDOT Highway which had been approved for commercial zoning
years earlier by the Town Council and was affirmed as a commercial zone during the 1993
master plan process. (R. 951:21-952:4; 976:24-977:6.)

The Town Council formally adopted the Toquerville Zoning Ordinance in 1982. (R.
956-957; 983-984.) The Trial Court received the Town Zoning Ordinance in its entirety as
Exhibit "2". As part of the master plan process and hearings, the Planning Commission and
zoning consultant reviewed the existing Toquerville Zoning Ordinance. (R. 906:9-15.)
Specifically, they reviewed page 38 of Exhibit "2" which sets forth the characteristics of
Highway Commercial Zone as adopted in 1982. This became the basis for the Planning
Commission’s designation of the Highway Commercial Zone for the Anderson Junction
annexation property. (R. 910:5-911:11.)

Based on the Toquerville Ordinance, outdoor advertising signs are not a permitted use
within the Highway Commercial zone, but only a conditional use. (R. 925:23-926:7.) The
Planning Consultant testified that there was discussion in the master planning meetings about
the outdoor advertising signs existing in the annexed area and how to handle them. Some
property owners expressed concern and opposition to any continued proliferation of outdoor
advertising in the I-15 corridor. Other owners expressed a desire to have outdoor advertising

as part of their commercial uses in the future. The Planner noted in these discussions that

the existing Toquerville Zoning Ordinance did not specifically address outdoor advertising
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and that the ordinance needed to be amended to specifically address location and regulation
of outdoor advertising. (R. 905-906; 911-912.) It was the intent of the Planning
Commission to continue revisions of the Zoning Ordinance to address outdoor advertising,
but that was never done. (R. 912:12-15; 933:10-14; 935:6-9.)

The Planning Consultant summarized the discussion of the signage issues in the
Planning Commissions master plan process as follows:

My recollection of the issue, at the time we went through this
process, was that we have a fairly long discussion about the pros
and cons of outdoor advertising and the fact that there is a State
statute that directs some of the location of signs along the
freeways.

I did indicate to the Planning Commission that we needed to
look at the State Highway Beautification Act and determine what
they could, as a municipality, impose that might be more
restrictive than what the State Code allows.

We talked about that fact that outdoor advertising along the I-15
corridor might impede some of the other economic development
efforts that were going on at the time in terms of tourism
development and that we wanted to retain a more natural
looking corridor entering into the St. George basin.

We talked about the fact that the three (3) signs were already
erected and that we might have to live with the decisions that
allowed those signs to be erected in the first place as prior non-
conforming uses prior to the annexation of the property. Those
all were talked about in general terms, but again, that was not
followed up on and no proposed ordinance amendments were
developed or recommended.

(R. 934:8-935:9.)

Viewing the evidence marshalled above in a light most favorable to the Trial Court’s
determination, the Court’s Findings of Fact and Judgment are supported by the clear weight

of the evidence. The clearly erroneous standard is highly deferential to the Trial Court’s

13614.1 14



decisions because the witnesses and parties appear before the Trial Court and the evidence is
presented there. Pena, 869 P.2d 936. Thus, the Trial Judge is "considered to be in the best
position to assess the credibility of witnesses and to drive a sense of the proceedings as a
whole, something an appellate court cannot hope to garner from a cold record." Id. (citing
In Re: J. Children, 664 P.2d 1158, 1161 (Utah 1983)).

In applying the clearly erroneous standard, first, the evidence must be viewed in the
light most favorable to the Trial Court’s determination. State v. Pena, 869 