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RESPONSE-TO PETITIONER'S STATEMENT OF FACTS

The Court will note that Petitioner has resorted in a number of instances in her

Statement of Facts to a presentation of argument and in other instances to the presentation

of facts which are not supported by a citation to the record. Those failures to follow the

rules will be apparent to the Court and hence Respondent will only take brief notice of the

failure.

Respondent also generally responds to the Statement of Facts by pointing out to

the Court that most of the facts_stated by Petitioner have nothing to do with the issues on

appeal and are merely an attempt to divert attention from the issues. The appeal concerns

the question of wh~ther the doctrine of estoppel enables Petitioner to rely on her own

undisputed, unexplained, unexcused and knowing misrepresentation to the Court and the

Respondent's explained acquiescence in that misrepresentation in overcoming an

undisputed-lack of subject matter jurisdiction. The conduct of the parties in regard to the

unrelated matters repeatedly referred to by Petitioner has nothing to do with the issues on

appeal.

In regard to paragraph 4 of the Statement of Facts wherein Petitioner states the

following:

Alimony Under the Amended Decree

Based upon the amount of property accumulated by the parties and particularly; the

size of the monthly payments the Respondent was to pay to the Petitioner, no

alimony was awarded to the Petitioner (paragraph 11, Amended Decree).
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The fOf~going is.a:.rnisstatement of the Amended Decree. Paragraph 11 of the Amended

Decree states as fo1i9W~:

'. ', ... ".:' .' :>:. y,~. ",·~t···'::' . ~.,.. : ..1, "';' .".;' •

11.. In consideration of the foregoing award, there should be no award of

alitho'ny t~ PetitiQner..
. . . ,

Hence all of the provisio!is qft.heAmended Decree 'were consideration for no alimony

being awarded 'to Petitidner.

RESPONDENT'S REBUTTAL ARGUMENT

I. Rigafdi~~~af!,!:fl v. Cattail,. 5 Uta'b 2d 4-07~410 (1956).

Petitioner misrepr~s~~;t~..~esI:'0ndent's position to the Court 0;0, Caffall. PetjtiQner

states: "The Appellant'does not dispute that 'Caffall is controlling but' contends that the
, ' .. ,'" , ,,\', " ,... ' ".

elements containe~therein were not m~t in this C(;lseand that latet case lq.wadds
, '

additional'e"lements to the tes~ ~~unciated in Caffall (See Appellant's Brief at pp. 18~'22)."

App'"ee Br. 17. [Emphasis add~d.] Res~~ndent d<?~sdis~te wQether Caf!all is

controlling. There is a difference between acknowled~in~ a particular case is still gOQd

lq.w~nd acknowiedgin~it is t~~ coptrolling law on a particular case. See Respondent's

Issue No.8.:

8. "Caff~ll nistinguis'~~4: !Vhe~her the trial COll,rterred in finding
'Caffall v. 'CaJrall, 5 Utah 1d407, 419 (1956), 3Q3 P.2d 2~6 is 'controlling

authority for tQ.iscase·and w~~~ner thi~ case is di~tjJ1guis4abl~from C~Jfall.

Issue 8. A:pp;nt Br. 5.
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See also:

Respondent acknowledges that Caffall is still good law.1 However, its
holding of allowing judicial estoppel to trump a defense of subject matter

jurisdiction seems to be limited tojust the facts of that cas~. While Caffall,
itself a split decision, is still good law it has not been widely followed and
was criticized by the Utah Court of Appeals in Van DerStappen v. Van
Der Stappen, 815 P.2d 1335 (Utah App. 1991). Respondent knows of only
two cases that have cited Caffall as authority, Van Der Stappen, supra,
(following, but critical) and a Maryland state case, Pryor v. Pryor, 240 Md.,
224 (1965), which cited Caffall as authority for something other that the
issues present here.

App'nt Br. 37. [Footnote added.]

Petitioner's statement to the contrary, Respondent does dispute whether Caffall is
, ' '

controlling. Caffall is still good law. It stands for the proposition; among other things,

that there must have been a marriage in orderto vest the court with subjectmatter

jurisdiction to adjudicate a divorce. Beyond 'that Respondent asserts his case is

distinguished from Caffall. Caffall was a split' decision on a narrow issue of law and has

not been widely followed by Utah courts. Recent Utah cases cited in Respondent's

Opening Brief state that a proponent of judicial estoppel must prove a fifth element of bad

faith (in addition to the traditional four element) in order to prevail. Orvis v. Johnson,

2006 UT App 394, 146 P.3d 886 ; Orvis v. Johnson, 2008 UT 2, 177 P.3d 600. Other

Utah cases cited by Respondent state knowledge or equal access to knowledge has long

nullified judicial estoppel as a defense. Tracy Loan & Trust Co. v. Openshaw Inv. Co. et

aI., 102 Utah 509 (1942), 132 P.2d 388. Other Utah cases state the long recognized

",lCaffall isstiU·goodJaw,'meaning that the Utah Supreme Court has not expressly over­
turned Caffall.
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general principleth~t equIty requites clean hands 6l the one seeking equitable relief such
',. " .

as in this case whete Petitioner i~ seeking to epforce eq~i~able estoppel. Hone v. Hone,

2094 0t App 241, ~5 p"jd 1221,17.

Petitioner rfll§represents thetacts from CdjJall on one critical point sta~ng, "The

facts in that case [Cdffal/] established: that tn~ partIes were married on July 22, 1936. At

that time howeV~r, the par'iies ackn'owl~dg~d that the one or bG>thof them had prior

spouses from whom they had tlOibeeh'div~rced." App'ee Br. 17. [Empha~is added; 'Text

• :}.; 6 • I' .• ,i :' t', .. ~..'". ,.. ".1 • ,'.' .• ".•

added.] Petitioner gives no citation to Caffall in support of her contentioi1 that the parties

No~here in Cpffall d6es the Colirt say "th~patties ackn:o~.ed~'ed that the one or h~th of

them had prior spO'usesfrom whom"theyh,adriotbeen divdrced." Id. [emphasis add,~d.]

T4at i~ the crux of the matt~i. there sih1plYls riotYringin Caffallto 'sh6wth~t Mrs."

Caffall knew tqat the parties were no{£re'e to'marry' or'that she i1ilt~ntionaliyrhisled the

court 'regarding the parties' marital status. While it is true that Mrs.Caffall plead that the

part.i~swere married, there is ~9thin~ in the Co.urtopinion stating tbat Mrs. Caffall ki1ew

that hei allegation was false when she made it. Unlike Caffall, it is undisputed that the

Petitioner herein kne'w the parties had never married and she misled, the court when she

pled (in what amounts to a verified coniplajrit)t11at the partie& were married on May 3,

1964 when they were not. R. at 0004.'

, .' .. : ' ... i •..

TIle issue of what the parties kriew and when 'they mew it was clearly raised by
. ~ ..

Respondent in the Couh below. Yet Petitioner never flIed an,affidavit in oPPosItion,
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never disputed the facts as'sert6d by Respondent and has never denied that she misled the

Court. It is interesting to not~, so far as Respondent recalls, the first time Petitioner

acknowledged that the parties were never married was in her appeal brief in the Summary

of the Argument. "Appellee acknowledges that the parties were never married." App'ee

Br. 15. It has taken a long time to get her to say that..

Petitioner has never sought to explain w~y ~he pled there was a marriage when she

knew there was not one, although she had ample opportunity to do so. Petitioner claims

the same of Respondent (i.e., he cannot explain how or why he admitted a marriage when

he knew they were never married. App'ee Br. 20 - 21. That is not true. Respondent filed

an ~ffidavit expl~inipg ~hy he admitted the riiairia~e,~nd why he conducted himself as .

though he was (or had been) married until about Sept,e11lbe,r2008. He stated it was

because he thoughtthi~-seven years made a·common law marriage. He t~ought lack of

a marriage ceremony made no difference to their legal position because they had lived

together for more than thirty years. Not only!s there nothing in the record to dispute that

assertion, but it is a plausible, logical explanation. See 111 of Respondent's Affidavit.

R. at 1911-1912 and App'nt Br. 11 - 12. Petitioner filed no similar affidavit and did not

dispute Respondent's affidavit.

At a minimum the case at bar is a case of first i11?-p~ession.Unlike Caffall, where

only Mr. CaffaIl knew of the impediment to marriage, both parties in the present case

misled the trial court regarding their marital status, stating that they were married when

theY'were not. .Respondentasserts that the better reasoned argument is that there are

-5-



~mpleothet Utah cases (bbth in a~dbut of the:context ora divorce case) th~t

, . ,," .. ' , ..

unequivocally hold that Petitioner cannot assert judicial estoppel asa defense t6 subJect

matter jurisdiction w4~n Pe1;i~Qn~rh~.dequal or greater knowledge regarding tht essential

fact that the partJes weren~~et hlarded hhd when she h':lduncle~n hands (misled the

cOlIri)by tnisteptesentimg Hie :status 6fthe parties marriage'.' See Tracy Loan & Trust Co.

:: _ !-,_ ... ,::._ ',' ",;- t .. ",' :". ',; _ • ;.,,,.(. :. __ . ' .• 1 _ .".,' .:.

v. 'Openshaw 'Jizv.Cd~ 'ei al., 102 Utah 509 (1942), 132 P~2d 388 and Hone v. Hone, 2004

UT App 241, 95·'P.~d 122i',~ 7, resp~ciiv~ly.
, '

So, whil~ Caffail~s still.g904l~~, it decided a very narrow, factspecitic, issue
, ,

differeht,t~*nv.rh~rts p'i~:~~n.ther~'.""Cajjallis a tase wh~r~ only QUe partyia{~w'dfthe
.' .~.'.:"C' i· . '. , ':. _ .' I, .. : _~:,,::•.._ ~. ,.. : . ~. __, __.. __ ".-!_.~ • !--:-_k_::~._' _ ..,.... __ .__ ~ .. '. _

void m~rri~'geJ} th~i$p~'d~rligrttto m~ui-i~g~,'whe'i~asin the presemt c~se b6th parti~s
;- . .' .', ••. j .:" .' ~" .• ,; '. '

~ew they wet~ri~vei'; fu~~e~.ThJt'~"ar6,other dl(fe~ences which are fullyqiscussed in

Respon<;!ent's Openjng :arief and need not qe repeated here. 'PinalJy, there are ample-

other Utah cases wher~ 'the f~ct~ a.ridissUes' areoh PQintwith the issues and facts in this

case.

Petitioner. al,sost~tes of Resp~~dent:

However, the Respondent call110texpl~ln how or why, when confronted
witb the 'spe'cific a~legatioi1iff the' cOrhphiint t~at the parties Were married
en May 3, 1964, h~ not only admitted the ailegation but made numerous
representations relating theretq during the course of the divorce
proceedings, including"the Stipulation, D'ecre~, Amended'Findin~s,
Amended Conclusions and ,Amen<;!edD'ecree, which he either signed OI

,approved. I~p~rtantly, the Appellant did' not counter the allegation of

ma~agy'ip. t~,~(~on1p).aintwith ~respo~~(( indicating !hat.he agreed that the
P~ni~'~)iv~d{toget~ef..as'husb~nd'.andwife.'fr6m May')', 1964,'buthe deni~d'
t1iaft1ier~·~a§'a.rt1a!riage ceiemopY?ll a~'spec,ific-date~'",May 3;,',1964.

"Respondent is a:-brightarid conniving maD. and it is obvious to all that there

-6-



can be no misunderstanding or confusion when ~e atteste~ to this Court that
, . there was a 'marriage ceremony conducted ona specific date and the parties

lived as husband and wife thereafter.

App'ee Br. 20 - 21.

Respondent did explain why he filed an answer to Petitioner's complaint on

August 17, 20~0 admitting Paragraph 2 of~~titioner' s complaint and why ~e continued

with that position until Septe.JJ.?-ber2008., In pe,rtinent part Respondent states as follows:

Shortly before Respondent filed his Motion to Var::ate;Decreeof Divorce
and Amended Decree of Divorce and Motion to Dismiss for Want of Subject

}yfatterJurisdiction,(~eferred ~o,perei!1as "Motion to Yacate") on
September 18, '2007 he learned that"h took more than it specific amount of
time ~ivingtogether to create, a,yaUd common law marriage under Utah law .

• ;. ';:, :!_ ' '. :: : , ••• : "; • ~: i . ~.I .. ' .' '. ,,~. ',: .. , ' __ .•

Once' Respondent learned that time alone' (of any length) does n,otcre'ate a
valid,niarriag-e"p:-e~~~usedhisMo,tjoiit'o Y~cate'tobe filed. In support he

': •• ",., -·'I~··--:::.. ~' J1 •..j.·.·,: ,;;,,: '!t.'.\ ~> ~. ·:;::-t'.~.. ,:;~.<::"';'·:,' ,\:,: ',: ," ':,:: "

filed an affidavit explainihg, among other'things, why he admitted the -''

parties were married ,in his ~lJJsw~r"a~<;l,by exten~ion, why he acted as
though the parties had been hiam'ed il{the years prior to filing'his Motion to

Vacate. Respondent state.s:

Becaus~_vyeha~~lived ~ m~ apd wife fqr more than thirty
. I.'~". '.:' ._.. I'.~.,' .'"0 .~.~ .. : ~ -,

, years when Ina filed for divorce I believed that the amount of
time alone had established a common law marriage between
us until I was recently informed otherwise. Consequently

when I answered Ina's petition for divor?e I did not think to
plead that we were never married or that Ina was only 15 'li

years old ~hen we 1:>eg~ncohabiting. At the time I answered
In,a;s Petiti'qn,bec~u~e of the passage of time I believed those

things, IIl~de no difference., '
.. ' ... '. :" ..

See ~ 11 of Respondent's Affidavit. R. at 1911-1912 .. .; ...
" " ' •• ·0.

App'nt Br. 11 - 12.
, '. ,' .. ,. " .

II .. Petitioner's rep~;~tedaverments and sworn testimony stating
that the' parties were ~arrie4. whe'rishe ha~ absolute knowledge

. that the part~es wereriever married is fraud on the court, it

-7-



, cdfistit~'tes "t.ncleatl'ha:rids "on'herparf(as. the ~~e asking for

equ~t~ble, r~Uef) and "n~~ate.s~n¥ :poss~bili.ty~f reasonable ,
'refiance on Resi)()'ildent's; acquiescence or statements that the

parties were m~r~ied.Her .k~owle~g~ (arequal acces~ to
knowledge) th~t the parties were ·D.evermarried ~ats tbe
applicatiQn of any form of·estoppel.

: ',' :.:" .,' J- .:. ' .. '

Although Petition~r pas'rieverre~,ted'the'fact of the party's non-marriage, nor

could she have, she has 1}everadmitted it"until now. In so far as Respondent is aware it is

the first time Petitic5nerh~s made tha~ admission~ She st~tes: "Appe'lee acla).owledges

that the parties were never married." App'ee Br. 15." It is also imp9rtant to note th~t even

t4o~gh she has been 9iven ample QPPQrtunityto explatn why she falsely pled that the

partie~ were matrieq s~e nevef'has~--She-w~ ch~1Ienged-at the trial court level and i~
" •. , ..• 'j,~ "

Petitioner's Opening Bri~f.a~d she ~as never offered an explanation why sh~ pled a'~

marriage when she knew there w~s none. Petitioner has l1<Dtbeel) forthc9ming with~he

Court. She now seeks to' ~1~ve-thecou:h igri6re her'fraud while simultaneously seeking to

in'voke judicia~ estoppel agaipst ResPQn~~pt for IV.sacquiesc~nce c;lndmjsstatements. It is

true that Respondent nev~r took a position in the proceedings that the parties were not

married qntil he filed his motion to vac(;}~~for wa~t of ~ubj.ectmatter jurisdi~tion, but he. "

, • \. f

explained why he d~dnot bring the p~rty' s n~n-marriage to the attention of the Court.

That"explanation stands unrefuted.

Petitioner's position.;s not the saple as Mrs. Caffall in the'Caffall case. in the

present case both parties upquestionably knew that they were, never marrie9. However,

oJ]ly the Respondent sOllghtto. explain why he thought the parn~s non-marriage, did not ~

-8-



.make~~nydifferenc~~'"I{y ljeliev~d that the parties thirty plus years of living together

created a yalid commoIlJaw marriage. Once he knew that time alone was 'not sufficient
....

to create a valid marriage he sought to set the record straight.

Ill. General Estoppel. Estoppel is a "principle 'ofequity requiring its
advocate t9 come to court with clean hands. Petitioner hands
are not clean.

Petitioner argiles that principles of general estoppel compel this Court to ignore her

fraud and affirm the ruling below. Petitioner makes several points regarding the present
.' .

case, Caffall v. Caffall, 5 Utah 2d 407,410 (1956) and Van Der 8tappen v. Van Der

Stappen, 815 P.2d 1335, 1338 (Utah App. 1991) in furtherance of her argument. (1) First,

Petitioner states tliiif the cases-ofCajfiill ana Viin DiFFStiifipen are directly on point.

App'ee Br. 32. (2)'Second, Petitioner states the Court in Van Der Stappen"explicitly

noted that both the parties in Caffall knew that the marriage was void because both of

them have have [sic] had prior spouses." App'ee Br. 33. (3) Third, Petitioner makes the

point that neither Caffall or Van Der Stappen required that the party seeking the

application of estoppel not know about the underlying flaw in the marriage. App' ee Br.

33. (4) Finally Petitioner states: "The Appellant, as with the cited cases, is attempting to

set aside the Amended Decree to avoid the obligations to which he stipulated and to

which he has been unable to escape by the use of every artifice one could design." Each

point will be briefly discussed.

-9-



1. Neither Caffall orYan Der Stappen: are directly ~ii 'point .
. '

Petitionefstates "The cases are directly on polnt.,,2 App'ee Er. 32. The Cases of
, ,

C'affall and Van Der Stapp~h bbth have facts and issu~s'ifi cdmmonwi.ththe present case,

but neither are directly on point. In 'CaJJa11 only the 'husband was charged with

knowledge of the impedimeritto the p~n4ie's'marriage and ~ith perpetrating a fniud on the

court. App'nt Br. 38. Eh Van Per Sidpp~n, to the extehtthafCaffa/(was cbiH¥blling, the

issue 'wrned on whertthe appellant knew of the imp~diITieri(t8 't4J marriage' ind further

hel,d that the only evidence in the r~cord on the issue ~{who Jcnew what and when they... - .. . ,-.

lalew it was ap~ellai?-t's u1fdis~:~t~_~~r.fidavit.I~. 'atl 33~. vC!,~p~r $tappen also.. --.. -_. - .. - ~.- ..

iri1portantty~e~~d,klls, th~t the ~tatinleAts:o{c6uhs~1 a#dn~gati\ie'inf~r~etlces are not
" ," :11

evidence. Id. at 1339.'

In the present case Respondent is not,.arguing that the parties had a VQid marriage,
, ,

but rather that parties were neve~ ma~ed. ~oth Caffall and VanIJer Stappen stand for, ,

the propositio1! that a Court needs subject jrtatter jurisdiction to adjudicate a case befQre it
" •. , .\o~_! .•

and in the case of a divorce ,proceeding that means there ,needs to have been a maniage to

2

The cases are direc,t1yan P9int. IIIbath, the trial ~4 appellate caurts det€nnmed
th~tthe mamage 'Ofthe pcp}i~s,was v()icl"be~~useth~pcwties~~rei1ev~rlegally
married.Althaugh in this case t}:leAppellant i~~guing t~at the voidness 'Of

,m~age CQm~S from the laek 'Ofa ceremony, the same' argument 'Ofa void
, _ ,I •• , • ' t ,0 _ 0. ,-. - ': ... ;; . __;'.:0: 0-.

IIlapiage and a lack 'Ofsubject matterj~~4iction is made: TIj.€ coUrtin VanDer
Stappenreversed,t1~e,trj.~~caurt'$upha~~ing,?fthe rp.arfiage,ba,~edupon the factual
detei1p.inatiori.that the ~0virig patty did not disc<Dvetthef~et that the other party

, was'still mamed until after the dycreewas entered~How~ver, thy GOu,rt ,sustained
and upheld th~holdlng 'OfCaffal1,that if the ~f!au~g party knows,orth~ def~ct,
estoppelapplies. If a'party acquiesces ta a div,orce4espit~Jmawing that there was
na valid rriarriage,that'pers~n has perpetrated a fraud upon the trial caurt.

-10-



confer subject matter jurisdiction.,

Respondent has argued and would argue, if it were important to do so, that any

marriage cercrp.onyin 1964 would have been void because Petitio,~er was 15 ~ when the

parties began cohabiting, because there was no parental or judicial permission (which

would h~ve been required at the time) and because there was never a marriage licence

issued. Vo~dnessis not the issue since th~re never was a marriage.

2. Contr~ry to P:e.titioner's assertion both parties i~ Cattail did not know the
marrfa'ge was void.

, ,

Petitioner misstates the holding in Van Der Stappen. Petiti'oner states: '

Importantly, the Court in VanDer Stappen v. V~~ Der Stappen, explicitly

noted'that both tn~parties in CaIfa]rknew tb'iifthe'iIiiifria2e:was void
because'both 6fthern"have have' [sic] hadpnor s'p'ouses.'There was "
absolutely no requirement in either case that the party seeking the
application of estoppel not know about the underlying flaw in the marriage.

App'ee Br. 33.

That statement does not include a citation to the case. Nowhere in Van Der Stappen is it

"explicitly noted [or stated in any fashion] that both the parties in' Caffall knew the

marriage was void." Id. [Text and emphasis added.] What the parties knew and when

they knew it is the crux of the matter. In both cases (Caffall and Van Der Stappen) the

court stated Mr. Caffall was the only party charged with knowing that there was an, ,

impediment to the marriage. ~ either court (Caffall or Van Der Stappen) found, stated,

concluded or implied that Mrs. Caffall knew there wa.s an inipeciimerit to the marriage

when she filed for divorce.
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.3. "Neithe,r ..Caffaii ~~ ~a1i DerS~tippendealt witbfraud1)y o~ie~e.~ldbgtn
assert' j.udici~l estcippel as"a;~erens.e to subject "fu~tter ~u'rlsdi~tion~

Petitioner assyrts that neither CaffaU not Van DerStappen requited that the party

seeking the itP-Plicationofesto~~elriotkh()w ab()u~th~ underlytl.& f).ilwm the miuriage.

Neither "case'dealt\vith that issue~ Thefeis not "eveRa"hint that Mrs.CaffAll knew her~.- .. - .." ,

" "

I' __: :: _ : ~. _ ..•.• ,.\ • I _.,: .. '.~.!:.; •......•. :.; :.,:', '. _ ,_. _.' : _ ' .

'marriage was vqid when she filed her complaint. Mrs. Vau Der Stappen' claimeQ to have

• " '- .- .;, .. ', .. -< . - : ' " \ •. '~';' :.. ", .: , ' ' .. " : :' . : - .' '. ',' •. ,"

told her hiisltariq shortly after their mafiiag~ that"there was a problem. Ho~evei,. Mrs .
. ' .. .' " '- ~ .

Vaft Der Stappen di.9 riot offer an affidavit in support of her versipn of the"facts por offer
J •

• ~ ' ••• '. : _ •••••• '. ~ . J •• '- •

any othe(form otptoof excepther a~seitioiis of counsel. I?espite ~he l~~~ pf admitted

evidence, the trial court $ided with Mts Va:nDt5rStapp-en 'and -fOufidt~lat"Mr.Vah D~r
" .. "

Stappenbecome aware of the impeQiment t9 the marria~e shortlY'afteIthep~llies' Jt1rte

,'- ••.•• ~ •• ". J : •• ~ ,'-. ;. ".'. ;.~.~,;,~; "•••. ' _ ," •

1984 wedding. Van"Der Stdppe~ ·at 1337. B'ased on that finding, the trial 'court found no

grounds upon which to set asige the decree. On appeal the Van Der Stappen court

reversed the trial court a1'!dstated the following:

The trial «ourt accepted memorand~, from the parties on tp.e i~sue of w1Jether
th~ divorce decre~ should beset ~side. The memorandqm subtnittedby

ap:p,~H~~'~cou~sel i:r14~~{ttedthat ~p,pelleehad.inform~d ~ppenant of the
problem with her n6rifinal previous divQrc~ sho~lY a(ter her"wedding to

'·appell~nt.J~ow~yet, n9.~estiIn(jnyto ~hi~effect was eyer given by appellee.
,Indeed, because no live; testImony was t~ke~ o~ the motion~ the only .
evidence of record as to 'Yhen,appellant-became aware of the impediment to

the'partie's'marriage 'i~'appella~t.'s·atfidaVit.· , . "

****

"To the extent that Ca~fal1CGrttrolshere, the trial court's refusal t9 set aside
. the divorce decree depends upon its finding that appellant leari1~d'of the

rtonfinal nafure of appellee's p~or divorce ~hortly after the parties' wedding,
andbefdryth~ir'divorce. This fing~I,1g,1fowever, C~Qt stand. The only
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record ~vidence on this iS~lle9f fact is appellant's affidavit,~tating that he
did not le~i11'of the imp~diIDent'to the marriage until after the divorce
decree ending that mamage was 'entered. No evidence to the contrary
appears in the record. [fn6]

The represe!ltation of appellee's counsel that appellee ~ad a different
, version ot the facts is not sufficient to support the trial court's firidmg. At

b~st, that represeptatiqn is nothipg more than,unsworn 4e~r~ay and argument of
counse1.\¥hileit may 'appear reasonable to suspect that app~ihint, wishIng to avoid

his alimony obligation H~derthe divorce decree, is Ip.otivated to misrepresent when
he learned of the impediment to the marriage, such suspicion also cannot be

consider(?,<levidence" Weare faced with a situation in ~hich there is simply no
evidence"that can be marshaled t6 support the trial court's finding.[fn7]

Given the lack of any actual testimony or other properly admitted evidence
to c~ntest appellan~'s affidavit, we see no basis upon which t~~ trial court
could disbelieve or disregard the affidavit. Therefore, th~ finding cannot
stand.

Van Der Stapperz. at 1337, ~339.

,4. Respondent is atteDlpting to set aside, the Decree and Amended Decree
because there wa's n'o 'subject matter jurisdiction to grant them.

It is true Respondent and Petitioner have always known that there was never a

marriage ceremony. Respondent maintained the position that he was married until about

September 2008 when he learned for the first time that time alone did not create a valid

marriage. As he explained above and in his Opening Brief, Respondent thought a

ceremony made no legal difference in the marital status of the parties because they had
\

lived together for more than thirty years. Asserting subject matter jurisdiction as a

defense to a ·case is not an artifice as asserted by Petitioner.
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IV.' tlieTrlafConrt urtequivocillty did not have SnbjectM,atter. '.' .

J-u"rlsd-i~~oi1.

-,.' -

It is a fldtiQnto say the trial 'court had subject matter jurisdicti,on. The trial court.... ' .... " ":-.....

said it,did not have subject matter jurisdiction. R. at i145 :9, 16. A marriage is a

,prerequisite to the court having subje,ct matter jrtrisdietion to aGlj\1dicatea divQice. See, .

Caffall and Van Der Stappen discuss'edabov~. The issue itl thi~ case is whether there is a

basis for judicial estbpp~l to override the lack ,iof slibject'Iiiiitt~r junsdictioIi. That is also

what the trial court said. R. at 2145:9. The'questioIi is should'petiti611erhe allowed to

assert such a deferise despite her knowing' fr.aud on the Co-I.lrt,her unclean hands, and her
. ,

indisputaoleklldwledge that tlf~'paTtie's'were tieVermam~:(LFfirthet, should -Petitibhet-he
.... -

. ;' •- ' .:"';' ,:',' ", ':', '.'

allowed'to "assert such a:defense; desPite the t0tal'latk of ahyevidence of bad faith by

Respondent brthe type required to shpport this defertseby ~€titioner. l\espondent asserts

fqr"a1.lthe r~asons annoubced herein and in his Opening Bdef that the facts (i)[ the instant

case nullify Petitioner' s ass~rtion of judicial estoppel.

Petitiol).er cites Van Der Stappen v. Van Der Stappen, 815 P.2d 1335 (Utah

App., 1991) as authority tha~the court d()es not need subj~ct matter jurisdiction to

adjudicate a divorce. Petitionyr's 'reliance is misplaced and again she misapplies the

holding of Van DerStapjJen. The language 'Petitioner quot~s to support her Gontenti9n is

from footnote 8 and is not the 40l~i:ng of thy casy. However, th~ l~nguage of footnote 8,

put in context is helpful. 1lle sentence in th~ body of the case frOIl?-wh.i9h fqqtnote 8 is. "

taken reads as follows:
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Based,upon the foregoing, bycause the only e,vidence in the recordis to the
effect thatappellant did not learn of the iinpedirrient to his mar.riage with
appellee until after entry of the divorce decree, we must hold th~t the trial
court eJIed in failing to grant app~llant's motion to set aside the decree.
Under Utah R.Civ.P. 60(b)(5), that decree was void because the trial court,
under Caffall, lacked subject matter jurisdiction. [fn8]

rd. at 1339.

Likewise, the only evidence before this court is that Respondent learned in about

September 2008 that he was not married because time alone did not create a legal

marriage relationship, whereupon he promptly filed a motion to vacate.

CONCLUSION .

F~~_t!I~_!eas~~sstated_herein and stated in Respondent's ()pening Brief,

Respondent reguests the Court of Appeals,reverse the tria~c.ou~:and remand this case to

the trial court for entry of an order vacating all prior decrees and orders in this case and... ,

fore1.ltryof an order of dismissal for lack of subject matter jurisdiction.

DATED this 26nd day of January, 2009.

--
Robertp. Dame
Denver C. Snuffer, Jr.
Attorneys for Respondent
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PROOF OF SERVICE

.. ' : ,I

I hereby certify that two true and correct copies of the f(DigomgREPL Y B-RIEF OF

APPELLANT were mailed, postage p~epaid, fax~a or hand delivered to the partY listed

below and eight (one containing an original signatUre) were flied with the Utah Court of

Appeals:

Rosemond G. Blakelock

75 Sout}1300 West
Provo, Utah 84601
Attorney for Ina Marie Johnson

DATED this 26TH day of January, 2009.
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