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against the automobile ia which she was
riding es a guest, that defendants are liabie
for the injuries which she suffered., On Nowveu
ber 19, 1952, the defendants filed "Answer and
Counterelaim or Cross—-Complaint for Intere
pleader” and alpe a motion to have William A
Johnson and Marilyn Miller Johmeon made parties
to this action, On November 21, 1952, plain=
tify f1led a reply to the Counterclain or
CrosseCorplaint for Interpleader of the mm»‘
ants and, thereaftor, on the 2nd of December,
1952, ﬁmmﬂm:umummmw 1
plaint and an Amended Answer and ampther motion
to have Willlam A, Johnson and Mavilyn Miller
dJohnsan, his wife, made Third-Party Defondants
to this action. On the Yth day of Decomber,
1952, the defendants through their counsel
moved the Homcrahble Clarence E. Boker of the
Third Judicisl District Court in and for Salt
Lake County, State of Utah, to allow them to
m in Third-Party defendsnts Willtam A.
S --im el ﬁm /ﬁ%s”‘f
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bile in which plaintiff wes riding as @
guest, 5aid matter was argued bLefore the
Honorabhle Clarence E. Baker, who on the Hth
Day of December, 1952, dented defendants’
motion to allow said Third-Party Defendants
to be brought into this ection. R, 17. That
thereafter on the 12tk day of Decsmber, 1952,
mmmmmmmmmmx
rotice to attorneys for plaintiff wacated 1ts
previous ordey, entered on the Uth day of
Doconber, 1952, and stated, “ipon the pourt's
own motion and good cause appeaying therefor,
it is ordered that the prioy cydsr of the
court mede and entered under date of Detesbey
9y 1952, denying defendants’ motion for leave
to bring in Thivd~Party Defendants, be and the
saxme 1is harely weecated and set sside and

upon tha couwrt's reconsideration of said
motion, it is herely oxdered that said zetion
for leavs to make Willism A, Johnson end
Marilyn Miller Johnson, his wifs, partiss %o
P wa i b M M m Lm Barety granted,
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Counsel for plaintif? wus mailed notice
on the 13ith day of Decenber, 1952, of ®w
Judge's reconsideration of said matber and
pew order, On the 17th of December, 1952,
plaintifs petitionsd the sourt, on ¢ moilen
for rehearing of the court's order allowing
the Third-Party Defendants to be wmade paytiss
in this aotion, and reoquonted that the eowrt
reconsider its action znd deny to defendants
the right to sake William A. Johnson and
Mardlyn Miller Johnson Third-Fayty Defendants
in this action. That on the 3J0th day of
Jumiary, 1933y the Third Judieisl District
Court in and for Salt Lake Cownty, State of
Utah, by the Honoyakle Clarente Z. Bakar,
donled plaintiff's motion to reconsider its
onder granting the third-party setien to
delendants., \

On the 20th day of February, 1953, plain-
tiff f£iled in the Supreme Court of the State
of Utah, pursuant to the Utah Rules of Civil
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fron the order heretofore antered by the
Honorable Clarence B¢ Baker. R. 23«28 fne.

On the 16th day of Mareh, 1953, this court
granted plaintiff's potition for an intarw
locutory appeal from the order entered by tha
Sonorable Clavenee Ee Baker on the J0th day
of Janmary, 1953«

The pertinent provisions of the Thirdw
Party Complaint of the defendants are contained
in Paragraphs 3, % and 5 of sald ThirdeParty
Complaint snd yeed as follows: (R. 8y %)
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ABQIRGERS

POIRT I. THE LOWYR COURZ BRRED IN
GRANTING DEPENDANTE' MOTION T0 ALLOW WILLIAM
A. JEBERSON AND MARILYN MILLWR JOHNOON TO BE
BROUGHT IR AS YEINDePANN DEFENDANTS IN THIS
ACTION,

mwm,wmnmmw
kmswmmmmmwmw
fores plaintiff to 1itigate her elaim sgainst
Tdrd-Farty Pefendants William A. Johmson and
Marilyn Efller Johneons This the defondunts
are attepting to do on the grounds thet these
the plaintiff sy huve saffered as & vesdt
of the asdident. PRulo 1% (a) Dtah Fules of
Civil Proestiuye i3 wary explisit as to vho my
to made thindeparty dafondants 5nd nmbuars doss
4t set forth a sitmation in wdich these pay-
ties, Wiiliam A, Johnson and Marilyn Hiller
wmmmwmmm
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Said yule reads as follows:

this provision and more partindlarly that pore
tion which requires that the third party 3
defandants may be lialde to him for all or
part of the plaintiff's claim sgainst him. It
18 smserted that this 1s o negligoncs action |
and 1f the plaintiff prewails in her clain as
against the dsfendants certainly 3% would be |
on the grounds of showing that the defendants
vere negligent,

It should be noted that the Ttah Rule
of Civil Procedure 1% (a) waz copled from the
wmmnmxbtg).unmm. Prior
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of the plaintiff’s elaim against him..."
The smeniment 0 the Pederal inde and
vhich amendment was eopied in the Utah Rules
of Civil Procadure expressly execludes that
portion vhich sets forth that a third-party !
mmsmmwmtmmmmmm -

In the text vm ?ﬂaﬁ% and Pro~ ‘jﬁ?él
osdure, Barron & Holtsoff, Se¢. m’ Pe 637, K
Bwle 14y it states:
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8eo Satink v, Holland Townahip, DHJ 1640, N1
Pod, Bup. 229. Noted 190, 58 Us Paele Rev.
751. Conuelly v. Bender, 24 Mich 1941, 36
Fed. Sup. 368,
In the case of DELANO V. IVES, Bl Pa.
1041, %0 Fed. Bup. 672, the court said:

is

mm&mtm nﬁthmz
sue alpo a mmmmm
mtwiﬁa%m%‘wm‘ a thirde

addit dof
m;mgtﬂ‘h |
Bawed upon gush peasening, the impleading
of the thirdeparty defendsnts in this ease
vill amoont to nothing more than a mere offer
of & party %o the plaintiff and, if the plaine
L rojects 1t, the allowing of the thirvd
parties %W be made defendants is usaless
gesture. Yhus it iz apparent that even under
the Faderal Rules, prioy to the amendment,
such a condition as the defendants sesk conid
not haws deen secured.
mmmwwmmmwmm

Sponsored by the S.J. Qui v Library. Funding for digitiza sided by the Institute of Museum and Librar
u"" “' Mmmmm /‘“mg/

'LI chir ed OCR, 1



-y -
"Notei--Rule i (a). he Pederal
Rule anended and as apended 1t
mxﬁ‘s:u our mwn:fmtg-a.‘h“
30h=3+17 as originally set ferth in
the Code of Civil Procedure provides:
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of sxchange and promise

n:-y wm, and m:ﬁu %%%

nuwtwmmﬁmwm §
Rules of Civil Procedure the lower ocourt
erred in sllowing these parties to be nade

It 15 5ot a question heve that the third-
party defendants, Willism A. Johnsen and |
Harilym M)ler Johnson, may be lisble to the
Plaintif! had she chosen o sus them or unm ‘1
ants cannot under Rule 1 (a) fores the y&nﬁw 1
Uif %o bring her aetion against parties vhom
shs has 20t chosen to sum.
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In eonclusion, plaintiff contends that
the decigion of the Third Juiieial Distriet
Court should be reversed for the reasons
herein atated,

Fespectfully submitted,

¥eCULLOUGH, BOYCE & MeCULLOUGH
Attorneys for Appellant
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