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I. STATEMENT OF JURISDICTION

Jurisdiction in this Court is proper pursuant to Utah Code Ann. § 78 A-4-103(2)(j).

II. ISSUES PRESENTED ON APPEAL AND
STANDARDS OF REVIEW

Issue 1: Whether the court properly interpreted the Declaration governing the
Homeowners’ Association regarding attorneys' fees and properly applied Utah Code Ann.
§ 78-27-56.5' when denying an award of attorneys' fees to the Stuhmers as the prevailing
party. This issue was preserved at R. 357-368, 635, 647-649, 1291-1301, 1307-1310,
1318-1323, 1382.

Standard of Review 1: Interpretation of a contracts and statutes involve
conclusions of law, which are accorded no particular deference, but are reviewed for

correctness. Traco Stee] Erectors. Inc. v. Comtrol, Inc., 175 P.3d 572, 579 § 34 (Utah Ct.

App. 2007); State of Utah v. Miller, 170 P.3d 1141, 1143 ] 6 (Utah Ct. App. 2007).

III. DETERMINATIVE STATUTES AND RULES

Rule 56, Utah Rules of Civil Procedure; Utah Code Ann. §§ 78-27-56.5 and 78B-

5-826. Copies of Rule 56, 59 and § 78B-5-826 are included as Addenda “A™ and “B”.

" Has since been renumbered as Utah Code Ann. § 78B-5-826.
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IV. STATEMENT OF THE CASE

A. NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND
DISPOSITION BELOW

1. NATURE OF THE CASE

Appellees and Counter Appellants Christopher Stuhmer and Michelle Stuhmer, as
Trustees of the Stuhmer Family Trust (the “Stuhmers™), appeal from a judgment entered
by the Honorable Bruce Lubeck, Third District Court, Summit County, that ruled that the
Stuhmers were not entitled to attorneys’ fees as the prevailing party. (R. 1375-1382.)
The Court ruled in the Stuhmers’ favor by dismissing plaintiffs’ claims that included
allegations that the Stuhmers’ home violated restrictive covenants regarding height
limitations and the number of dwellings allowed on the property. (R. 1376-1378, 1381.)
The court also ruled in the Stuhmers’ favor with respect to allegations that water
trespassed upon plaintiffs’ property by dismissing the Campbells’ claim for injunctive
relief. (R. 1378-1380, 1381.) The court ruled in favor of the Campbells on one issue,
determining that posting no trespassing signs on the border of the property was
inappropriate. (R. 1380-1381.) The jury granted the Stuhmers’ claim for breach of
contract against the Campbells and awarded the Stuhmers $7,569.38. (R. 1382.) The jury
also ruled that although the Stuhmers’ diversion dam caused water to back up onto the
Campbells’ property, no damages were awarded. (R. 1382, 1403 at 638-639.) The Court
awarded costs to the Stuhmers as the prevailing party in the amount of $2,965.95. (R.

1382.)



B. COURSE OF PROCEEDINGS

1. On or about December 30, 2003, the Campbells filed a complaint against
the Stuhmers for injunctive relief relating to the allegations that the Stuhmers’ home
exceeded the height limitation allowed by the White Pine Ranches Homeowners’
Association and by Summit County. (R. 1-15.)

2. The motion for injunctive relief was later amended on July 16, 2004. (R.
97-101.)

3. The Campbells filed a Second Amended Complaint on December 21, 2004
(R. 245-257) and a Third Amended Complaint was filed on April 28, 2005 (R. 417-436).

4. The Stuhmers filed answers to the complaint and amended complaints on
March 31, 2004, June 22, 2004 and April 17, 2005. (R. 56-65, 258-270, 381-396.)

5. The Stuhmers also filed a counterclaim against the Campbells on December
22,2004, which was amended on April 13, 2005. (R.258-270, 381-396.)

6. On April 8, 2005, the Stuhmers filed a motion for summary judgment
seeking dismissal of the Campbells’ claim that the Stuhmers’ home was too high and that
the Stuhmers’ home constituted two structures. The memorandum also requested that the
Stuhmers be awarded their attorneys’ fees pursuant to the Declaration. (R. 357-368.)

7. After the Campbells filed an opposition memorandum to the motion for
summary judgment on April 27, 2005 (R. 437-447), and the Stuhmers filed a reply
memorandum on May 11, 2005 (R. 511-527) the court conducted a hearing on August 8,
2005 and ruled in a written ruling an order dated August 10, 2005. (R. 620-634, 1406 pp.
1-56. A copy of the court’s ruling is included as Exhibit “C” to the Addendum hereto.)

1
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8. The court’s ruling granted the Stuhmers™ motion with respect to the claim
that the Stuhmers’ home was too high, but denied the motion as to the allegations that the
Stuhmers’ home constituted more than one structure. (R. 620-634.)

9. The court reserved the issue of attorneys’ fees for trial. (R. 635, 647-649.)

10. A jury trial was conducted on November 5-7, 2007. (R. 1401-1403.) At the
conclusion of the Campbells’ evidence, the Stuhmers moved to dismiss the Campbells’
claims. (R. 1402 at 400-416.)

11.  The court granted dismissal of the Campbells’ claim that the Stuhmers’
home constituted two structures. (R. 1402 at 416-417.)

12. Upon conclusion of the evidence regarding the Campbells” claim that the
stream constituted a trespass and the Stuhmers’ breach of contract claim, the court denied
the Campbells’ claim for injunctive relief related to the streambed. The court also ruled
in the Campbells’ favor that the no trespassing signs upon the Stuhmers’ property were
inappropriate. (R. 1381.)

13.  The jury determined that although the diversion dam from the Stuhmer
property had caused the water to back up on the Campbells’ property, the jury awarded
the Campbells no damages. The jury also ruled in favor of the Stuhmers’ breach of
contract claim and awarded the Stuhmers $7,569.38 against the Campbells for breaching
the agreement with respect to sharing costs on the berm that separated the property. (R.
1382.)

14. Upon conclusion of the trial, the court ruled that the Stuhmers were the
prevailing parties and determined that the neither the Declaration governing the
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Homeowners’ Association nor Utah Code Ann. § 78-27-56.5 entitled the Stuhmers to an
award of attorneys’ fees. (R. 1382, 1403 at 623-637. The transcript containing the
court’s ruling regarding attorneys’ fees is included in the Addendum hereto as Exhibit
“D™)

15.  Prior to the court's entry of the Findings of Fact and Conclusions of Law,
the Stuhmers filed a Rule 59 motion and memorandum seeking an award of attorneys'
fees as the prevailing party. (R. 1291-1293, 1294-1301, 1307-1310, 1318-1323.)

16.  The court denied the Stuhmers' request for attorneys' fees. (R. 1327-1330.
A copy of the court’s ruling is included in the Addendum as Exhibit “E”.)

17.  The court’s findings of fact, conclusions of law and final judgment were
entered on March 3, 2008. (R. 1375-1382. A copy is attached to the Addendum as
Exhibit “F”.)

18.  The Stuhmers filed a notice of appeal on March 28, 2008. The Campbells
filed a notice of appeal on March 31, 2008, but have dismissed the appeal. (R. 1383-
1385, 1386-1388.)

C. STATEMENT OF FACTS

1. Plaintiffs William and Marjorie Campbell and defendants Christopher and
Michelle Stuhmer are members of the White Pine Ranches Homeowners’ Association
(“White Pine Ranches HOA™). (R. 361, 417, 1376.)

2. The rights of the homeowners in the White Pine Ranches are governed by a

Declaration drafted in 1993 (the “Declaration”). (R. 18, Exhibit “C”; 360, Exhibit “A”;



418, 1376. A copy of the Declaration is included as Exhibit “G” to the Addendum
hereto.)

3. The Stuhmers timely obtained grading and building permits and obtained
approval from Summit County to build the Stuhmers' home pursuant to the plans
submitted to the County. (R. 1377.)

4. Section 6 of the Declaration requires that the Stuhmers submit their plans to
the Architectural Committee of the White Pine Ranches HOA. (R. 1377.)

5. The Stuhmers complied with Section 6 of the Declaration by submitting
their plans to the Archit'ectural Committee of the HOA, which approved the Stuhmers'
plans. (R.1377.)

6. The Campbells’ claims against the Stuhmers involved alleged breaches of
the Declaration related primarily to the height of the Stuhmers’ home and whether the
Stuhmers’ home constituted more than one structure. (R. 1-15, 361, 420-430, 1376.)

7. The Campbells’ complaint also contained claims for injunctive relief related
to the streambed behind the Stuhmers’ home and a diversion dam, which the Stuhmers
had built, as well as a claim that the no trespassing signs upon the Stuhmers’ property
were inappropriate under the Declaration. (R. 430-431.)

8. The Stuhmers filed a counterclaim against the Campbells for breach of
contract related to the berm separating the two properties. (R. 258-270.)

9. The Stuhmers prevailed at trial on all issues except for the no trespassing

sign, which was a minor issue. (R. 1279-1281., 1375-1382.)



10.  Section 9.1 of the Declaration provides for an award of attorneys’ fees to a
group of individuals identified as “Declarants™ as follows:

9.1 Enforcement and Remedies: The obligations, provisions, Covenants,
restrictions, liens and charges now or hereafter imposed by the provisions of this
Declaration or any Amended Declaration shall be enforceable by Declarants, the
Association, or any Owner of a Lot by any proceeding at law or in equity. If court
proceedings are instituted in connection with the rights of enforcement and
remedies provided in this Declaration, the Declarants or the Association shall be
entitled to costs and expenses in connection therewith. including reasonable
attorneys’ fees.

(R. 18, Exhibit C, p. 26 and Exhibit “G” to the Addendum hereto.) (Emphasis added.)
11.  The Declarants are identified in paragraph 2.3 of the Declaration to include
the following:

2.3 Declarants: “Declarants” means Leon H. Saunders, Saunders
Land Investment Corporation, a Utah Corporation, White Pine Enterprises,
Robert Felton, FDIC in its Corporate Capacity as Purchaser of Certain
Assets of Tracy Collins Bank & Trust, Stewart M. Collester & Johanna
Collester as Trustees of the Collester Family Trust, White Pine Enterprises,
James C. Bard, Donald Lewis Lappe & Alice Ann Lappe as Trustees of the
Donald & Alice Lappe Family Trust, Howells Investment, Thomas H. Fey
and Carolyn L. Fey, together with their successors, mortgagees and assigns
and also, where appropriate includes those described herein as “Declarant
Developers.”

(R. 18, Exhibit C, p. 4 and Exhibit “G” to the Addendum hereto.) (Emphasis added.)

12. The Stuhmers and Campbells are both successors and assigns to parties or
entities listed in paragraph 2.3. The Stuhmers are downline successors and assigns
because they obtained their property through Tom and Carolyn Fey, defined as Declarants
who conveyed to Martin Granoff, who then conveyed to the Stuhmers. (R. 1294-1300,

Exhibit “1”* to Exhibit “B** and as Exhibit “H" to the Addendum hereto.)



13. The Campbells purchased their property directly from Stewart and Johanna
Collester, who were expressly defined as “Declarants’™ in Section 2.3 of the Declaration.
(R. 1294-1300, Exhibit “2” to Exhibit “B” and as Exhibit “T”” to the Addendum hereto.)

14.  The Stuhmers requested attorneys’ fees from the trial court and first
submitted a memorandum regarding the Stuhmers’ argument why they were entitled to
attorneys’ fees in connection with their motion for summary judgment filed on April 8,
2005. (R.357-358, 367, 437-447, 511, 524-526.)

15.  Inthe court’s ruling on the summary judgment motion, the court granted the
Stuhmers’ motion to dismiss the Campbells’ claim that the Stuhmers’ home was too high,
but the court did not award attorneys' fees. (R. 620-634. See Exhibit “C” to the
Addendum hereto.)

16.  Due to the fact that the attorneys' fees were requested in the motion, but not
éddressed in the court's order, the Stuhmers filed a request for clarification with the court
regarding attorneys' fees, which the court reviewed and the court reserved the issue for
trial. (R. 635, 647-648. The court’s ruling is included in the Addendum as Exhibit “J”.)

17.  Following the trial, the court declined to award attorneys' fees. (R. 1280,
1327-1330, 1382.)

18.  The court entered findings of fact, conclusions of law and the final
judgment on March 3. 2008. (R. 1375-1382. A copy of the findings of fact, conclusions

of law and judgement are included in the Addendum as Exhibit “F™.)



V. SUMMARY OF ARGUMENT

The Declaration governing the Homeowners’ Association expressly provides that a
group of individuals, comprised of the initial owners, which are defined in the
Declaration as “Declarants” are entitled to attorneys’ fees. The Declaration also provides
that the Declarants’ “successors, mortgagees, and assigns,” which includes the Stuhmers
and the Campbells, are also entitled to attorneys’ fees.

The Campbells purchased their property directly from a party who was expressly
defined in the group of “Declarants.” The Stuhmers were a downline successor by
purchasing their property from the Granoffs who had previously purchased the property
from the Feys, and the Feys are expressly defined in the Declaration as a Declarant.
Therefore, the Stuhmers are entitled to attorneys’ fees pursuant to the Declaration, and
even if they were not entitled to fees pursuant to the Declaration, they are entitled to
attorneys’ fees pursuant to Utah Code Ann. § 78-27-56.5 (now § 78B-5-826) because the
Campbells are unquestionably included with the group defined as “successors” and
“assigns” and would have been entitled to fees if they had prevailed. Section 78B-5-826
provides:

A court may award costs and attorney’s fees to either party that prevails in a

civil action based upon any promissory note, written contract, or other

writing executed after April 28, 1986, when the provisions of the

promissory note, written contract, or other writing allow at least one party to
recover attorney’s fees.



There is no debate that the Declaration at issue in this case awards fees to at least

one party. As the prevailing party to a dispute governed by the Declaration, the Stuhmers

are entitled to their attorneys” fees under this statute.

VI. ARGUMENT

A. THE STUHMERS ARE ENTITLED TO ATTORNEYS’ FEES IN THIS
ACTION

The express terms of the Declaration provide that the Stuhmers are entitled to their
attorneys’ fees. Section 9.1 of the Declaration provides for an award of attorneys’ fees to

“Declarants” in relevant part as follows:

9.1 Enforcement and Remedies: ... If court proceedings are
instituted in connection with the rights of enforcement and remedies
provided in this Declaration, the Declarants or the Association shall be
entitled to costs and expenses in connection therewith. including reasonable
attorney’s fees.

(R. 18, Exhibit C, p. 26.) (Emphasis added.)

The Declarants are identified in paragraph 2.3 of the Declaration to include the

following:

2.3 Declarants: “Declarants’ means Leon H. Saunders, Saunders
Land Investment Corporation. a Utah Corporation, White Pine Enterprises,
Robert Felton. FDIC in its Corporate Capacity as Purchaser of Certain
Assets of Tracy Collins Bank & Trust, Stewart M. Collester & Johanna
Collester as Trustees of the Collester Family Trust, White Pine Enterprises,
James C. Bard, Donald Lewis Lappe & Alice Ann Lappe as Trustees of the
Donald & Alice Lappe Family Trust. Howells Investment, Thomas H. Fey
and Carolvn L. Fev. together with their successors. mortgagees and assigns
and also. where appropriate includes those described herein as ““Declarant
Developers.™

(R. 18. Exhibit C. p. 4 and Exhibit “G™ to the Addendum hereto.) (Emphasis added.)
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The Stuhmers and Campbells are both successors to parties or entities listed in
paragraph 2.3. The Stuhmers obtained their property through Tom and Carolyn Fey,
defined as Declarants who conveyed to Martin Granoff, who then conveyed to the
Stuhmers. (R. 1294, Exhibit “1” to Exhibit “B”.) (See paragraph 12 above and Exhibit
“H” to the Addendum hereto.) The Campbells purchased their property directly from
Stewart and Johanna Collester, who were defined as “Declarants™ in Section 2.3. of the
Declaration. (R. 1294, Exhibit “2” to Exhibit “B”.) (See paragraph 13 above and Exhibit
“I” to the Addendum hereto.) Therefore, the Stuhmers are a downline successor and the
Campbells are a direct successor and assign.

Section 2.3 of the Declaration uses the terms “successors, mortgagees and assigns”
containing the plural which establishes an intent for the provision to apply to all
subsequent successors, mortgagees and assigns and not just the initial successor,
mortgagee and assignee. “The intention of the parties is ascertained from the document

itself and the language used within the document.” Swenson v. Erickson, 998 P.2d 807,

8119 11 (Utah 2000).
Additionally, Section 1.2 of the Declaration, provides that the conditions of the
Declaration run with the land, in relevant part, as follows:
“All provisions hereof shall be deemed to run with the land as Covenants
running with the land or as equitable servitudes as the case may be.” (R.
18, Exhibit C, pp. 1-2 and Exhibit “G” to the Addendum hereto.)
Section 1.5 of the Declaration similarly provides in relevant part:
Declarants hereby covenant, agree and declare that all of said Lots and
Property described above and such additions thereto as may be hereafter be

made hereof shall be held, sold and conveyed subject to these Covenants,

11



conditions, restrictions, easements, the Articles of Incorporation and By-
Laws of the White Pine Homeowner’s Association and all subsequent
amendments thereto. all of which are hereby declared to be for the benefit
of the whole Property described herein and the Owners thereof. their
successors and assigns. These Covenants, conditions, restrictions,
easements, Articles of Incorporation and By-Laws shall run with the said
Real Property and shall be binding on all parties having or acquiring any
right, title or interest in the described real Property or any part thereof and
shall inure to the benefit of each Owner thereof and are imposed upon said
real Property and every part thereof as a servitude in favor of each and
every parcel thereof as the dominant tenement or tenements.

(R. 18, Exhibit C, pp. 2-3 and Exhibit “G” to the Addendum hereto.) (Emphasis added.)
Section 1.5, just as Section 2.3, was intended by the drafters to benefit the
“successors and assigns.” These terms are used in the plural which establishes an intent
that the documents apply to successors and assigns. Indeed, the reasonable interpretation
of such a provision is to apply it to all downline successors. “In interpreting a contract,

we look to the writing itself to ascertain the parties’ intentions, and we consider each
contract provision in relation to all of the others, with a view toward giving effect to all

and ignoring none.” WeBank v. American General Annuity Service Corp., 54 P.3d 1139,

1144 9 18 (Utah 2002).
“If the language within the four corners of the contract is unambiguous, the
parties’ intentions are determined from the plain meaning of the contractual
language, and the contract may be interpreted as a matter of law.”

Id. (Citations omitted.) With the provisions of the Declaration running with the land and

inuring to the benefit of each owner. and the Stuhmers being owners of the land and a

successor and assign to one of the Declarants. the Stuhmers are entitled to fees.

12



B. THE STUHMERS ARE ENTITLED TO FEES PURSUANT TO UTAH
CODE ANN. § 78B-5-826

The undebatable issue in this appeal is that even if the terms “successors,
mortgagees and assigns” who are “Declarants™ that are entitled to attorneys’ fees. apply to
only the immediate successor, mortgagee or assignee, the Stuhmers are nevertheless
entitled to attorneys’ fees due to the Campbells’ immediate successor and assignee status
pursuant to Utah Code Ann. § 78-27-56.5 (§ 78B-5-826), which provides as follows:

A court may award costs and attorney’s fees to either party that prevails in a

civil action based upon any promissory note, written contract, or other

writing executed after April 28, 1986, when the provisions of the

promissory note, written contract, or other writing allow at least one party to

recover attorney’s fees.

The Declaration unquestionably allows at least one party to recover attorneys’ fees.
As the successor of one of the parties specifically defined as a “Declarant” under Section
2.3, which includes “successors, mortgagees and assigns,” the Campbells would have
been entitled to fees had they prevailed in this action. (R. 18, Exhibit “C” and Exhibit
“G” to the Addendum herewith.) The Campbells themselves asserted that they were
entitled to fees relating to the dispute with the Stuhmers in their Third Amended
Complaint. (R. 435.)

With the Declaration granting fees to the Campbells as successors to one of the
defined Declarants who would be entitled to fees, the Stuhmers should also be awarded
fees, pursuant to Utah Code Ann. § 78-27-56.5 (§ 78B-5-826), particularly in view of the

fact that the Campbells’ claims were equitable claims for injunctive relief.

[I]n order to further the statute’s purpose, the exposure to the risk of a
contractual obligation to pay attorney fees must give rise to a corresponding

13



risk of a statutory obligation to pay fees. In exercising their discretion,
therefore, district courts should award fees liberally under Utah Code
section 78-27-56.5 where pursuing or defending an action results in an
unequal exposure to the risk of contractual liability for attorney fees.

Bilanzich v. Lonetti, 160 P.3d 1041, 1046 § 19 (Utah 2007).

VII. CONCLUSION

Based on the foregoing, the Stuhmers should be awarded their attorneys’ fees.

DATED this é/“’ day of April, 2009.

SNOW, CHRISTENSEN & MARTINEAU

232

Korey DRasmussen
Attorneys for Appellees and Counter Appellants
Christopher Stuhmer and Michelle Stuhmer
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ADDENDUM “A”



ule 56. Summary judgment.

1) For claimant. A party seeking to recover upon a ciaim, counterciaim or cross-claim or to obtain a declaratory judgment may, at
1y time after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment by
e adverse party, move for summary judgment upon all or any part thereof.

1) For defending party. A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought,
ay, at any time, move for summary judgment as to all or any part thereof.

) Motion and proceedings thereon. The motion, memoranda and affidavits shall be in accordance with Rule 7. The judgment sought
1all be rendered if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
iow that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. A
immary judgment, interlocutory in character, may be rendered on the issue of hability alone although there is a genuine i1ssue as to
e amount of damages.

) Case not fully adjudicated on motion. If on motion under this rule judgment is not rendered upon the whole case or for all the

lief asked and a trial is necessary, the court at the hearing of the motion, by examining the pleadings and the evidence before it and

" interrogating counsel, shall if practicable ascertain what material facts exist without substantial controversy and what material

cts are actually and in good faith controverted. It shall thereupon make an order specifying the facts that appear without substantial
ntroversy, including the extent to which the amount of damages or other relief is not in controversy, and directing such further
oceedings in the action as are just. Upon the trial of the action the facts so specified shall be deemed established, and the trial shall
conducted accordingly.

) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge,
all set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to

e matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto
served therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, or
rther affidavits. When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not
st upon the mere allegations or denials of the pleadings, but the response, by affidavits or as otherwise provided in this rule, must
t forth specific facts showing that there is a genuine issue for trial. Summary judgment, if appropriate, shall be entered against a
rty failing to file such a response.

When affidavits are unavailable. Should it appear from the affidavits of a party opposing the motion that the party cannot for
asons stated present by affidavit facts essential to justify the party's opposition, the court may refuse the application for judgment
may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make such
qer order as is just.

) Affidavits made in bad faith. If any of the affidavits presented pursuant to this rule are presented in bad faith or solely for the
rpose of delay, the court shall forthwith order the party presenting them to pay to the other party the amount of the reasonable
penses which the filing of the affidavits caused, including reasonable attorney's fees, and any offending party or attorney may be
judged guilty of contempt.



1le 59. New trials; amendments of judgment.

) Grounds. Subject to the provisions of Rule 61, a new trial may be granted to all or any of the parties and on all or part of the
ues, for any of the following causes; provided, however, that on a motion for a new trial in an action tried without a jury, the court
ay open the judgment If one has been entered, take additional testimony, amend findings of fact and conclusions of law or make

w findings and conclusions, and direct the entry of a new judgment:

)(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of the court, or abuse of discretion by which
her party was prevented from having a fair trial,

)(2) Misconduct of the jury; and whenever any one or more of the jurors have been induced to assent to any general or special
rdict, or to a finding on any question submitted to them by the court, by resort to a determination by chance or as a result of
ibery, such misconduct may be proved by the affidavit of any one of the jurors.

)(3) Accident or surprise, which ordinary prudence could not have guarded against.

)(4) Newly discovered evidence, material for the party making the application, which he could not, with reasonable diligence, have
scovered and produced at the trial.

)(5) Excessive or inadequate damages, appearing to have been given under the influence of passion or prejudice.
)(6) Insufficiency of the evidence to justify the verdict or other decision, or that it 1s against law.

)(7) Error in law.

) Time for motion. A motion for a new trial shall be served not later than 10 days after the entry of the judgment.
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