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Page 2
be removed, it would seem to me entirely logical and a
good legislative decisioﬁ for the city to go ahead and
vacate the property.

Apart from arbitrary action or a clear abuse
of discretion, or fraud or collusion,»the propriey or
necessity of vacating a street are matters within the
discretion of the municipal authorities and should not
be interferred with by the courts. (See McQuillin,
"Streets and Alleys," Section 30.187, page 127 and 128,
with cases quoted therein.) |

While it is trué that a street or alley cannot
be vacated purely for private purposes, it certainly can
be argued with telling effect, that the elimination of
a street which bisects the school property is truly a
public purpose and not a private one. (See McQuillin,
"Streets and Alleys', Section 30.186 and 186a.) 1 agree
wholeheartedly with the opinion expressed by Judge Ellett
in the dissenting opinion that the question of title to
the property is secondary and not primary. In the first
place, if the city has the power to vacate the street,
then only a person contesting ownership of the fee title
upon vacating by the street would have the standing to
sue in Court. The plaintiffs herein appear to not have

such an interest as would entitle them to be heard and

I'm sure that was the basis for the lower court ruling.
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There are SOme courts which have held that
part of the proof that there was a public interest‘served
by the yacation was the fact that no consideration was
paid (See Ray vs., Chicago, 19 11linois 2(d) 593, 169 NE .
2(4d), 73 and Rockhill VS. Cothran, 209 SC 357, 10 SE |
2(d) 239.) 1 think it could also be argued rather force-
fully that the school is certainly 2 public agency on
equal fooﬁing with which was done after full public
hearing and with all technical observance of the require-
ments of the vacating ordinance ought to be given full
credence by the Court. (See also footnotes 77,78,and
79 on page 123 of McQuillin, Volume 11.) The cases
_there basically hold that merely becauseé a vacated street
is placed in private control, this factor is not sﬁf—
ficient_grounds to enjoin a vacation. The reai legal
question to be answered in 2 case of this kind is whe-
ther or not the vacation jtself 1S for a valid reasonl
and that valid public reason may be brought tO the atten-."
tion of the city by an interested adjoining property |
owner OT anyone else. The fact that the private owner
would profit from the yvacation of the street is not
grounds for enjoining the vacation of the street if the
‘city was motivated to do the yacating on 2 "public
good" decision rather than tO benefit some private

" person. 1t would require some showing of collusion,
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fraud, or abuse or discretion in order for the court
to jusfly set aside the decision to vacate the street
under these circumstances, Absent such proof by the
protestants,‘I think the court certainly has erred in
enjoining the action of the City.

Respectfully submitted this 29th day of '
April, 1975. |
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