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STATEMENT OF ISSUES PRESENTED ON APPEAL

WHETHER THE ADMINISTRATIVE AGENCY MAY RELY ON THE ACCURACY OF
THE INTOXILYZER TEST RESULT WHERE REGULATIONS MANDATE A
CALIBRATION CHECK AT LEAST EVERY FORTY DAYS AND WHERE DOCU-
MENTARY EVIDENCE (INTOXILYZER AFFIDAVIT) SHOWS THE INTOXI-
LYZER MACHINE WAS TESTED FOR CALIBRATION ACCURACY FOUR DAYS
PRIOR TO THE TEST AT ISSUE.

WHETHER OR NOT THE INTOXILYZER AFFIDAVIT SHOULD BE ACCOMPA-
NIED BY A CUSTODIAN'S CERTIFICATE, TO BE CONSIDERED BY THE
AGENCY IN A CIVIL ADMINISTRATIVE HEARING.

WHETHER OR NOT SECTIONS 41-6-44.3(1) AND (2), AS APPLIED IN
CRIMINAL DUI CASES SHOULD ALSO APPLY TO CIVIL, ADMINISTRATIVE
PRE-SUSPENSION HEARINGS.

WHETHER THE ARRESTING OFFICER HAD REASONABLE GROUNDS TO
BELIEVE THAT THE APPELLANT WAS OPERATING A VEHICLE WHILE
UNDER THE INFLUENCE, WHERE BOTH THE DEPARTMENT AND THE TRIAL
COURT FOUND THAT REASONABLE GROUNDS TO BELIEVE WERE ESTAB-
LISHED.

WHETHER SECTIONS 41-2-19.6 AND 41-2-20 PROTECT DRIVERS'
CONSTITUTIONAL DUE PROCESS GUARANTEES.

WHETHER THE HEARING OFFICER MAINTAINED A CONSTITUTIONAL
SEPARATION OF ADJUDICATORY AND PROSECUTORIAL ROLES IN ACTING
WITHOUT BIAS.

WHETHER SECTIONS 41-2-14.6 AND 41-2-20 PROTECT THE EQUAL
PROTECTION RIGHTS OF UTAH DRIVERS.

—v—



IN THE SUPREME COURT OF THE STATE OF UTAH

VICKI MOON,

Appellant,

-v- Case No. 20323
FRED C. SCHWENDIMAN, in his
official capacity as Director
of the Office of Driver
License Services of the

State of Utah, and the OFFICE
OF DRIVER LICENSE SERVICES

of the State of Utah,

(1]

Respondents.

BRIEF OF RESPONDENT

This is an appeal from a judgment rendered by the Third
District Court in and for Salt Lake County, State of Utah, the
Honorable Dean E. Conder presiding.

The Third District Court judgment affirmed the Depart-
ment of Public Safety's decision to suspend the appellant's
driving privileges for 90 days (R. at 112). 1In accordance with
Sections 41-2-19.6 and 41-2-20, both the agency and the trial
court found that:

1. The arresting officer had reasonable grounds to
believe that the appellant was operating a vehicle while under
the influence.

2. The intoxilyzer test results indicated the appel-
lant's blood alcohol content (BAC) was .08% or greater (R. at

110, and Hearing Decision).



The district court also found that:

3. The documentary and testimonial evidence relied on
by the department was sufficient to support the suspension (R. at
3-4).

STATEMENT OF FACTS

Vicki Moon was arrested for driving under the influence
on July 29, 1984. The arresting officer, Trooper Craig Allred,
testified at the administrative hearing that he initially pulled
the appellant's car over because it made an abrupt lane change
and was speeding, going faster than 80 miles per hour (T. at 4).

After Trooper Allred stopped and approached the car, he
noted the smell of an alcoholic beverage and, after asking her to
step out of her car, he determined that Ms. Moon was the individ-
ual from whom the scent pervaded. Thus, the trooper requested
Ms. Moon to voluntarily submit to some field sobriety tests (T.
at 5).

Ms. Moon's performance on the field sobriety tests was
less than satisfactory. She had difficulty in performing every
type of test which the trooper demonstrated and requested the
appellant attempt. The first time the appellant attempted to
recite the alphabet, she said, "P, Q, W, S, T, U, M, V" (T. at
5). Although Ms. Moon testified that she thought she did fine on
these tests (T. at 21), she miscounted her fingers on the finger
count test, and even failed to touch her nose on the finger-to-
nose test (T. at 5-6). She could not coordinate thought and
action together. The standing balance test and heel-to-toe

showed that her balance was impaired (T. at 6). Additionally,



two out of three times she failed to move her foot in time on the
key-drop test (T. at 6).

Because of the appellant's driving pattern, the odor of
alcohol about her and her unsatisfactory performance on the field
sobriety test, Trooper Allred arrested Ms. Moon and requested
that she submit to a chemical test. She consented and agreed to
the test, and was transported to the South Salt Lake Police
Department (T. at 8).

Trooper Allred, a certified2intoxi1yzer machine opera-
tor, also gave the appellant the chemical test (T. at 8). The
trooper testified that he followed the operational checklist and
that the machine was functioning properly. He also testified
that he warned and admonished Ms. Moon prior to her submission to
the test (T. at 9).

The test results indicated a blood alcohol content
(BAC) of .10 percent (T. at 9).

Because the test results indicated a BAC of .08% or
greater, Ms. Moon was notified of the department’'s intent to
suspend her driving privileges and given notice of her right to
an administrative pre-suspension hearing pursuant to Section 41-
2-19.6, with her Notice of Intent to Suspend. She made a timely
request for a hearing.

At the hearing, documentary evidence was introduced
including the sworn DUI Report Form, the Intoxilyzer Affidavit

and Intoxilyzer Checklist and Result. Additionally, Trooper



Allred testified and was cross-examined by counsel for the appel-
lant. Ms. Moon also had an opportunity to testify under oath,
and did so.

Based on the evidence received at the hearing, the
department determined that the trooper had reason to believe that
Ms. Moon was driving while under the influence and that the test
results indicated a BAC of .08% or greater. The Department
accordingly suspended her privilege to drive for 90 days.

SUMMARY OF ARGUMENT

The arresting officer properly arrested the appellant,
Vicki Moon, for driving under the influence of an intoxicating
substance. Her driving pattern, the odor of alcohol about her
person and her poor performance on the field sobriety tests gave
him reasonable grounds, or probable cause, for the arrest.

At the ensuing pre-suspension hearing, the Department
of Public Safety properly received and considered the evidence
presented, including the intoxilyzer test given by a certified
operator. In particular, the department properly considered the
intoxilyzer affidavit, showing the machine was functioning prop-
erly prior to the subject test. The affidavit was received in
the ordinary course of business, regular on its face and showed
all indicia of trustworthiness. A second Technician's Affidavit,
showing that the machine was functioning properly after the
subject test, was unnecessary. The intoxilyzer machine, under

regulatory, statutory and case law, is presumed to function



properly for a 40-day period, within which the subject test was
administered.

The hearing was also proper, in that there was a con-
stitutional combination of prosecutorial and adjudicatory fact-
finding roles in the hearing officer. Likewise, there was no
particular or specific bias or benefit evidenced by the hearing
officer. . _ -

The appellant's due process rights have been protected
by Sections 41-2-19.6 and 41-2-20. The pre-suspension process
minimizes the chance of erroneous deprivation. Pre- and post-
deprivation review sufficiently checks any chance of administra-
tive error.

Likewise, the appellant's right to egual protection has
been preserved. She made a choice and was treated the same as
all other Utah drivers. She received a hearing similar to those
who refuse, rather than submit, to a chemical breath test and
suffer a longer consequence (a one-year license revocation com-
pared tc a 90-day suspension). The distinctions which exist
between suspension cases like this, under Sections 41-2-19.6 and
20, and implied consent cases, under Section 41-6-44.10, are
rationally related to the legitimate government purpose of public
health, safety and welfare. The greater deprivation involved in
refusal cases, as well as the lack of chemical test results,
suggest that de novo review, rather than a review of the adminis-

trative record, is appropriate in refusal cases. This overall



statutory system protects the due process and balances equal
protection rights of both those who submit to a scientific test
and the driver who refuses to submit to exculpating chemical
breath tests. The statutes rationally provide drivers with
impetus to submit to a scientific test. It represents a ration-
al, reasonable means of swiftly and efficiently removing hazard-
ous drivers from Utah's highways.

ARGUMENT

POINT I

THE INTOXILYZER MACHINE IS PRESUMED TO
FUNCTION PROPERLY FOR FORTY DAYS.

A notarized intoxilyzer affidavit was introduced at
appellant's pre-suspension hearing (T. at 2, 4). This document
shows that, on July 25, 1984, four days prior to the appellant's
arrest and test, the intoxilyzer machine was checked and found to
be functioning properly. Two "breath test technicians" tested
the machine and signed the intoxilyzer affidavit.

Al though this document shows that the intoxilyzer
machine was working properly a mere four days prior to the appel-
lant's breath test, no such document was presented at the hearing
to show that the machine was functioning properly after the
appellant's test. This, according to the appellant, is fatal to
the suspension decision. Case law, however, clearly indicates

otherwise.



In State v, Peterson, 674 P.2d 1251 (Wash. 1984), a
criminal case, the Washington Supreme Court addressed this same

issue. The defendant had submitted to a test three days after
the test machine had been checked and calibrated, but no evidence
was introduced to show that the machine was functioning properly
after the test. But the Washington Supreme Court ruled that such
"bookending" was unnecessary.

Regulations which required breath testing machines to
be checked and calibrated at least once every three months were
significant to the Peterson court's reasoning. The check and
calibration regulations existed prior to the passage of the DUI
law under which the defendant had been charged. Thus the Wash-
ington legislature was presumed to have knowledge of the regula-
tions. Additionally, the regulations went unchanged after pas-
sage of the new DUI law. Id. at 1253. These regulations thus
allowed the Petergon court to find, for the purpose of criminal
DUI prosecutions, that the legislature had created a presumption
that the breath test machines would function properly for three
months. Id. at 1254. Because the test machine had been checked
within three months prior to the defendant Peterson's test, the
court upheld the conviction. Id.

As the appellant knows, Utah has regqulations quiding
the maintenance and calibration of intoxilyzer machines. See
Appellant's Brief at Appendix 3. These regulations require that

all intoxilyzer machines be checked at least once every 40 days.



Further, these same regulations and time period were in effect
prior to the passage of Section 41-2-19.6. See Respondent's

Brief at Appendix 1. It should, therefore, be presumed, as it
was in Peterson, id., that the legislature had knowledge of the
40-day calibration and check requirement in enacting Section 41-
2-19.6. Accordingly, intoxilyzer machines are presumed to be
functioning properly for a 40-day period, or between 40-day
checks.

Necessity, as well as logic, dictates these presump-
tions. A pre-suspension hearing, requested pursuant to Section
41-2-19.6, must be given within 30 days of the arrest. The 30-
day requirement facilitates the statutory purpose of quickly
removing dangerous drivers from the road. It also may help the
driver by disposing of the matter quickly so that he or she may
swiftly re-obtain the license rather than continue to use the
temporary permit. However, in many hearings such as this one, a
second, "bookend" breath test machine affidavit will not be
available at the time of the hearing. Thus, logic and necessity
also require that a presumption of accuracy be accorded tests
from machines checked within a 40-day period.

In this case, the test machine was checked just four
days prior to the test at issue. It was checked well within the
40 days allowed by the regulations. Because the machine was
checked within this 40-day period, it is presumed to have been

functioning properly when the appellant's breath sample was



taken. Since the intoxilyzer machine is presumed to be function-
ing properly at the time of the appellant's test, the department
could rely on the .10% BAC results in suspending the appellant's
license.

POINT II

THE INTOXILYZER AFFIDAVIT WAS
PROPERLY ADMITTED.

The intoxilyzer affidavit was properly admitted for two
reasons. First, the document probably would be admissible in a
criminal trial. Second, even if the document would not be admis-
sible in a criminal trial, its inherent trustworthiness permits
its consideration in the administrative proceeding.

First, the intoxilyzer affidavit itself evidences
trustworthiness. The Department receives such affidavits through
the ordinary course of business. The affidavit is regqgular on its
face. It has been signed twice by two trained troopers with a
duty to do so. Each trooper signed once under the words "breath
test technician(s)", indicating that they have met the require-
ments of breath test technicians. Each trooper also signed under
the statement: "I/we, on oath, state that the foregoing is
true." This oath increases the reliability of the affidavit, as
does the fact that the signatures were notarized.

All the above indicates that the intoxilyzer affidavit
ie trustworthy and is a properly admissible business entry or

official record, and received by the department as it would be in



a criminal trial. The above reasons are also what apparently led
the district court to find that the evidentiary requirements for
admissibility imposed by Murray City v. Hall, 663 P.2d 1314 (Utah
1983) and Section 41-6-44.5 and 44.3 been met (R. at 112). It is
also a business entry admissible under Rule 803(6) or an official
record admissible under Rule 803(8) of the formal Utah Rules of
Evidence.

However, even if the intoxilyzer affidavit would not be
admissible in a criminal trial, its admission into evidence in
the administrative proceeding was still proper. It has long been
recognized that the rules of evidence "do not" strictly apply to
administrative hearings like the one at issue here. Sandy State
Bank v, Brimhall, 636 P.2d 481 (Utah 1981). Because the strict
rules of evidence do not apply, the agency need not meet the
formal foundational requirements of evidence presented in a

criminal case such as Murray City v, Hall, 663 P.2d 1314 (Utah

1983), but may use common sense and reasonableness.

Murray City v. Hall, id., and corresponding Section 41-
6-44.3, as cited by the appellant, relate only to criminal tri-

als. That is, Murray City v. Hall, id., is a criminal DUI case.
In that case, this Court discusses the requirements of Section
41-6-44.3. This statute uses, exclusively, the term "judge"
rather than, for instance, "agency" or "hearing officer", thus

making it, likewise, inapplicable to administrative proceedings.

Because Murray City v, Hall and Section 41-6-44.3 relate only to

-10-



criminal proceedings, they serve mainly as "guideline precedent"
for the requirements of this civil, administrative pre-suspension
hearing.

As discussed above, the intoxilyzer affidavit had every
reasonable indication of trustworthiness, and no contrary indica-
tions. It is reqular on its face. It has been signed twice by
two troopers--once as "breath test technicians" and once under an
oath. The document is also notarized. Because the strict rules
of evidence do not apply to administrative proceedings, such as
the one at issue here, and because the intoxilyzer affidavit
evidences trustworthiness, it was properly considered by the
department. This court, as did the court below, should affirm
the affidavit's admission.

POINT III
THE ADMINISTRATIVE FINDINGS ARE PROPER.

The statute under which the appellant's license was
suspended, Section 41-2-19.6, requires the Department to make
only two findings in support of any suspension decision. It
requires that the Department find, first, that the arresting
officer had reason to believe that the driver was operating a
vehicle while under the influence and, second, that the chemical
test results indicated a BAC of .08% or greater. Section 41-2-
19.6 does not require the department to make the same strict
foundational findings dictated by a criminal DUI penalty or
Section 41-6-44 .3, which by definition does not apply to civil

administrative hearings guided by a distinct civil statute.

-11 -



Because the department made its findings in accordance
with the narrow and civil scope of Section 41-2-19.6, based on
substantial and competent sworn testimony, the civil suspension
of the appellant's license should be upheld.

POINT IV
THE ARRESTING OFFICER HAD REASONABLE GROUNDS
TO BELIEVE THAT THE APPELLANT WAS
DRIVING UNDER THE INFLUENCE.

The appellant's driving pattern, her abrupt lane change
and speeding in excess of 80 miles per hour (T. at 4) gave Troop-
er Allred grounds to stop the appellant. After the trooper
stopped the appellant, the odor of alcohol he detected about her
person certainly justified his request that she volunteer some
field sobriety tests (T. at 5). Terry v. Ohio, 392 U.S. 1
(1968) .

The trooper requested that the appellant perform five
different field sobriety tests, aside from the nystagmas test (T.
at 6, 15). Although each test was first demonstrated for her,
the appellant had problems with each of these tests. The first
time she misrecited the alphabet, saying, "P, Q, W, S, T, U, M,
V" (T. at 5). On the second finger count test, she mixed up her
fingers (T at 5-6). She swayed during the balance and heel-to-
toe tests, and had trouble touching her nose while performing the

finger-to-nose test. She performed the key-drop test incorrectly

two out of three times (T. at 6).

-12-



Although Ms. Moon's performance of the field sobriety
tests was not terrible, it was certainly not satisfactory. Her
driving pattern, the smell of alcohol about her person, and the
numerous problems she had in performing the field sobriety tests
gave Trooper Allred, as both the department and the trial court
found, "grounds to believe" that the appellant was under the

influence.

POINT V

UTAH'S DUI LAWS
SATISFY DUE PROCESS GUARANTEES.

The United States Supreme Court has sanctioned
DUI/implied consent laws. In Mackey v, Montrvm, 443 U.S. 1
(1979), the Court upheld Massachusetts' implied consent system
under which the petitioner's driver license was revoked for
refusing to take a breath test.

Under the Massachusetts system, the "registrar" summa-
rily revokes the driver's license on receipt of a police offi-
cer's report of that driver's refusal to submit to a chemical
test. Only after revocation has occurred is the Massachusetts
driver entitled to an administrative hearing. Id. at 2615. This
post-suspension hearing is similar to Utah's pre-suspension
hearing in that it covers a few narrow issues, namely: (1)
whether or not the officer had reason to believe the driver was
operating a vehicle wile under the influence; (2) whether or not

the driver was arrested; and (3) whether or not the driver re-

-13-~



fused to submit to a test. Id. at F.N.5. After this initial
hearing, which is the post-deprivation hearing, the Massachusetts
driver may seek additional administrative and judicial review.
Id. at 6-8.

In analyzing the constitutional sufficiency of the
Massachusetts' system, the Montrym Court, following the Mathews
v. Eldridge, 424 U.S. 319 (1976), balancing test, considered
three factors. It considered: (1) the private interest at
stake--the driver's license; (2) the risk of erroneous depriva-
tion, and value of alternative procedural safeguards; and (3) the
governmental interest at stake.

In considering the first of these three factors, the
Court recognized that drivers do have an interest in their 1li-
censes. More specifically, the Court found "the driver's inter-
est is in continued possession and use of his license pending the
outcome of the hearing due him." Id. at 11. The "hearing due
him" in Montrym is the administrative post-deprivation hearing,
the first hearing available to the Massachusetts driver after the
summary revocation of his license. Because Utah drivers, like
the appellant, are initially afforded a pre-suspension hearing,
the individual interest is, accordingly, decreased. That is,
because under Section 41-2-19.6 the appellant had continued
possession of her (temporary) license until the "hearing due
[her]", her interest is less than that of the Massachusetts

driver.
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The Montrym court also unqualifiedly recognized the
substantial governmental interest, the third factor, in promptly
removing impaired and dangerous drivers from the road, and keep-
ing them off through an efficient administrative process. 1Id. at
17-19. 1Indeed, the state's interest is so strong that it led the
Montrym court to find a pre-suspension hearing unnecessary.

In discussion of the second leg of the Eldridge balanc-
ing test, the risk of erroneous deprivation, the Montrym court
found that the flexible due process clause does not require a
risk-free system. The Court stated:

The Due Process Clause simply does not man-
date that all governmental decision making
comply with standards that assure perfect,
error-free determinations. Greenholtz v.
Nebraska Penal Inmates, supra at 7. Thus,
even though our legal tradition regards the
adversary process as the best means of ascer-
taining truth and minimizing the risk of
error, the "ordinary principle" established
by our prior decisions is that "something
less than an evidentiary hearing is suffi-
cient prior to adverse administrative ac-
tion." Dixon v. Love, supra at 113. And,
when prompt pose-deprivation review is avail-
able for correction of administrative error,
we have generally required no more than that
the pre-deprivation procedures used be de-
signed to provide a reasonable reliable basis
for concluding that the facts justifying the
official action are as a responsible govern-
mental official warrants them to be. See,
e.g. Barry v, Barchi, post, at 65-66; Mathews
v. Eldridge, 424 U.S. at 334. [Id. at 13.]

Thus, in considering the second prong of the Eldridge
test, the nature of the administrative suspension system should
be examined, as should the nature of relief from or judicial

review of an adverse agency decision.
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A. The Utah System Minimizes the
Chance of Erroneous Deprivation.

As the Montrym court stated, the Due Process Clause
does not require an "error-free" system. And, so long as prompt
judicial review of the suspension decision is available, it does
not require an evidentiary hearing prior to the suspension of an
individual's driver license.

In Utah, prompt judicial reiief from an adverse suspen-
sion decision is available. Under Section 41-2-19.6, Utah Code
Ann. (1953) as amended, drivers may file or petition to the
reviewing court within 30 days after the suspension. Not only is
relief prompt, but the chance that the license of a driver oper-
ating a vehicle with a BAC of less than .08% will be suspended is
very rare. The risk is minimized by the police department check,
public safety reviews of the record, an opportunity for a hear-
ing, and prompt review by the Court.

Utah's administrative license suspension system pro-
tects drivers against the risk of erroneous deprivation. First,
unlike the system at issue in Montrym, in Utah a driver license
is not suspended until after the driver has been afforded an
opportunity for a hearing. Although the Constitution does not
require an evidentiary hearing prior to adverse administrative
action, Montrvm, id. at 13, at the hearing in issue evidence was
taken. Documentary evidence was taken, and both the appellant

and the officer testified.
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The Montrym court found that the arresting officer's
written report was reliable enough to support a summary revoca-
tion. The court characterized the report as containing "objec-
tive facts". But those "objective facts" of significance in
Montrym are only those facts within the personal knowledge of the
arresting officer. Id. at 13, 14. Characterizing the arresting
officer as a "trained observer and investigator", id. at 14, the
Montrym Court found it easy to uphold the Massachusetts system
which predicated license revocation on "objective facts either
within the personal knowledge of an impartial government official
or readily ascertainable by him." Id. at 13. Likewise, the
officer's objective testimony in this case provides a "reasonably
reliable basis" for the suspension which was based in part on
objective testimony.

The risk of erroneous deprivation is also minimized
through requiring the agency to address only relatively simple
issues. Section 41-2-19.6(5) narrowly only requires the depart-
ment to determine: (1) whether the arresting officer had reason-
able cause to believe that the driver was operating a vehicle
under the influence; and (2) whether the driver's BAC test re-
sults, "if any", indicated a .08% BAC or greater. The DUI Report
Form, Breathalyzer Operational Checklist and Results along with
the officer's and driver's testimonies permit ready determination

of these two issues.
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For these reasons, the risk of erroneous deprivation
under Utah's new DUI laws is slight, and it is much less, because
the suspension is based on an evidentiary hearing rather than
exclusively on an officer's report, than that sanction in
Montrym. This minimal risk, combined with the added safeguard of
post-deprivation judicial review, make Utah's DUI suspension
system constitutionally sound. - |

B. Post-Deprivation Relief is Significant
and Constitutionally Sufficient.

As previously mentioned, under the Massachusetts system
a driver receives a hearing only after his or her license has
been summarily revoked by the registra; on receipt of a police
report. This post-suspension hearing, administrative in form and
the first available to the Massachusetts driver, is the "prompt
post-deprivation relief"” the Montrym Court emphasizes. The Utah
pre-suspension hearing mirrors the Massachusetts post-deprivation
hearing. Both are administrative and cover similar issues. The
major difference is, or course, the Utah driver's license is not
suspended, if at all, until after the hearing. In Massachusetts,
the license will have been summarily revoked prior to the hear-
ing.

Because the post-deprivation of significance in Montrym
is administrative in nature, appropriate standards of judicial
review were not discussed. Thus, in examining Utah's system of

post-deprivation relief, it may be useful to consider the judi-
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cial review available in Utah against administrative review.
Judicial review generally carries with it greater weight than
does an administrative hearing.

However, on any scale, the Utah standard of administra-
tive hearing and judicial review of license suspension decisions
is more than sufficient. Section 41-2-20 requires the reviewing
court to determine whether or not the department's suspension
decision was "arbitrary and capricious." The Utah Supreme Court
has approved the arbitrary and capricious standard. Utah Depart-

t of Admini . . . public S . - ission, 658
P.2d 601 (Utah 1983). The Administrative Services court dis-
cussed two standards of review which it denoted "arbitrary and
capricious." Under the first such standard discussed, the agen-
cy is afforded great deference. Under this standard the agency
decision should be upheld if "there is evidence of any substance
vhatever which can reasonably be regarded as supporting the
determination made." (Citation omitted.) Administrative Serv-
ices, id. at 609.

This standard has been held to provide a constitution-
ally sufficient level of review by Utah district courts. See,
e.g., Williams v. Schwendiman, Third Judicial District Memorandum
Decision, Judge Russon, Civil No. C84-2196, June 12, 1984. 1In
these administrative drivers license decisions, it has frequently
been applied by district courts in examining, and even occasion-

ally reversing, departmental suspension decisions. The fact
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that the courts use this standard in reversing departmental
decisions demonstrates that it is meaningful.

Other western states, pursuant to their implied consent
laws, afford agency revocation and suspension decisions great
deference. For example, both Idaho and Colorado limit judicial
review to a review to the agency record, and apply the "clearly
erroneous" or "arbitrary and capricious" standard of review.
See, e.g. Davis v. Colorado Department of Revenue, 623 P.2d 874
(Colo. 1981), Mason v. State, 653 P.2d 803 (Idaho App. 1982).

Although this "arbitrary and capricious" standard of
review sufficiently protects the appellant's constitutional
guarantee to due process, the Utah Administrative Services court
articulated another "arbitrary and capricious" standard which
could also be employed by a court in reviewing license suspension
decisions.

Under the second and stricter standard set forth in
Administrative Service, a court will not uphold an agency deci-
sion if there is simply "evidence of any substance whatever"
supporting the determination. Rather, the reviewing court must
determine whether or not the agency decision "falls within the
limits of reasonableness or rationality." Administrative Serv-
ices, supra at 610. This standard of reasonableness and ration-
ality, which the Administrative Services court denotes as a

standard of "arbitrary and capricious" review, applies to agency

decisions involving mixed fact and law questions. Id. at 609-
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610. Thus, if the court finds, for example, that the issue of
whether or not the arresting officer had reasonable cause to
believe that the driver was driving while under the influence is
a mixed fact/law question, the court may apply the stricter
"arbitrary and capricious" standard of review testing the reason-
ableness and rationality of the administrative decision.

Testing the reasonableness and rationality of the
departmental suspension decision based on the agency record is a
significant and sufficient form of review. So significant is

this form of review that the New Mexico implied consent scheme
employs it for the review of the one-year license revocations.

State, Department of Motor Vehicles v. Gober, 513 P.2d 391 (N.W.
1973), New Mexico Stat. Section 66-8-112(F) (1978). Where one-

year revocations are concerned, Utah, on the other hand, grants a
de novo review of the revocation decision--a form of review
affording the agency even less deference. Section 41-6-44.10.

To summarize, Administrative Services articulates two
standards of review which it denotes "arbitrary and capricious."
The first standard, allowing greater agency deference is, as
other states have found, constitutionally sufficient. If, howev-
er, the Court finds that this standard is lacking, Administra-
ftive Services makes available a stricter standard of review under
which the reasonableness and rationality of the agency decision
is tested. Both standards provide drivers, like the appellant,
whose licenses have been temporarily administratively suspended,

with meaningful judicial review of the suspension decision.
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POINT VI
THE DRIVER LICENSE SUSPENSION HEARING
ADMINISTERED BY A DEPARTMENT OF PUBLIC SAFETY EMPLOYEE
MAINTAINS CONSTITUTIONAL SEPARATION OF ADJUDICATORY
AND PROSECUTORIAL ROLES.

Although administered by a single hearing officer, a
license suspension hearing incorporates an adequate separation of
prosecutorial and adjudicatory functions. Three points, which
will be discussed below, are pertinent here. First, the hearing
officer acts only in an adjudicatory and not prosecutorial capac-
ity. Second, even if the hearing officer functions, to some
extent, in both roles, the constitution permits this combination.
Third, to make out a constitutional claim, a specific bias, due
to the combination of functions, must be demonstrated. The
appellant has not shown and cannot show any specific bias.

First, to understand that the hearing officer functions
exclusively as a judicial officer, the nature of the privilege
suspension hearing must be considered. The issues at the hearing
are narrow. They are only whether or not the arresting officer
had "reasonable grounds to believe" that the driver was in physi-
cal control of the vehicle while under the influence, and whether
or not the blood alcohol test "results, if any" indicated a BAC
of .08% or greater. Section 41-2-19.5(5).

The hearing officer is very familiar with these issues.

He or she knows the basic factors that go to each point. Any

questioning in which the hearing officer participates is only to
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speed up the hearing process, help ferret out these factors and
develop a complete record. For example, in this case, the hear-
ing officer said to the officer, "I would like to go back to the
driving pattern itself. What caught [sicl your attention to the
vehicle itself?" (T. at 4.) Thus the hearing officer elicited
pertinent information from the peace officer in a very objective
manner.

All parties, if they do not refuse to testify, may be
questioned by the hearing officer as a judge may question various
witnesses. The hearing officer takes all testimony into account.
Questioning and prosecution are not synonymous. Simply because
the hearing officer is familiar with the narrow issues and may
ask questions hearing on these issues does not mean that the
hearing officer is taking on a prosecutorial role. The hearing
officer acts in an adjudicatory truth-finding role exclusively.

However, even if the hearing officer combines both
judicial and prosecutorial roles, this combination is constitu-
tionally sound. In fact, the importance and use of this combina-
tion in the administrative process has been recognized and sanc-
tioned by Congress. Section 5 of the Administrative Procedure
Act, 5 U.S.C. at 554(d) specifically provides that agencies and
their members who "engage in investigating or prosecuting may

also participate or advise in the adjudicating function."™ (Em-
phasis added.)
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The combination of prosecutorial and judicial roles is
well suited for hearings in which the determinative issues are
relatively narrow and simple. It is not surprising that other
states, like Utah, have chosen to employ this method in their
implied consent/DUI revocation and suspension procedures.

In Arizona, for example, if a driver refuses to submit
to a blood alcohol test, his license is immediately suspended.
The driver may request a hearing, which covers three narrow
issues: (1) whether or not the arresting office had reasonable
grounds to believe that the driver was in violation of the Arizo-
na implied consent law; (2) whether or not the driver was arrest-
ed; and (3) whether or not he refused to submit to the blood-
alcohol test. See Martin v. Superior Court, 660 P.2d 859, 860
(Ariz. 1983). As in Utah, a hearing officer presides over the
hearing. There is no separate prosecutor. The hearing officer
therefore must ask questions. Id.

In Martin v. Superior Court, id., the Arizona Supreme
Court considered the constitutionality of this system which
incorporated prosecutorial and adjudicatory roles in one individ-
uval. The same issue is presented here. Noting first that the
similar statutory schemes of other western states have withstood
constitutional attack, the Martin court went on to discuss the
merits of the system. Id. at 861. Citing Withrow v. Larkin, 421
U.S. 35, 55 (1975), it found that the presumed fairness of hear-

ing officers taken together with the state's interest in a swift
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and efficient method of handling impaired drivers, and the tre-
mendous burden which would be imposed on the state if prosecutors
were required to attend each of these civil hearings, lead to
only one answer--the court upheld the hearing system, stating:

There is nothing prejudicial about a hearing

officer handling a non-criminal license

suspension hearing without a prosecutor

present to move the case forward. Given the

limited scope of the hearing, the adequacy of

judicial review and the presence of the

respondent's counsel, this combination of

adjudicative and prosecutorial functions does

not violate due process or equal protection.
Id. at 82. Considering the above-mentioned factors demonstrates
that the combination of administrative functions is well suited
for Utah's driving privilege suspension system. Like Arizona's,
the Utah procedure should be upheld, for it maintains fairness
and impartiality while facilitating government efficiency.

Much more extreme administrative function combinations
have been upheld by the United States Supreme Court. Withrow v.
Larkin, 421 U.S. 35 (1975), presented the issue of whether the
combined investigatory and judicial functions of a Wisconsin
state examining board complied with the Due Process Clause. The
board had the statutory authority to "investigate, hear and act
upon practices of [medical practitioners] . . . inimical to the
public health." It even had the authority to instigate criminal
proceedings if it found probable cause of criminal behavior. Id.

at 38, N.1l.
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In Withrow, id., the board held two investigative
hearings. The first of these was closed to the public. The
accused and his attorney were allowed to attend. However, they
were not allowed to cross—-examine witnesses. After the second
investigative hearing the board issued its finds and conclusions
and suspended the doctor's license to practice medicine. 1Id. at
39-42.

In examining the Wisconsin system, the United States
Supreme Court first stated that biased decision-makers are con-
stitutionally unacceptable. It identified situations in which

impermissible prejudice could occur, such as "those in which the

adjudicator has a pecuniary interest in the outcome and in which
he has been the target of personal abuse or criticism of the
party before him." (Footnotes omitted.) (Emphasis added.) Id.
at 47. However:

The contention that the combination of inves-
tigative and adjudicatory functions necessar-
ily creates an unconstitutional risk of bias
in administrative adjudication has a much
more difficult burden of persuasion to carry.
It must overcome a presumption of honesty and
integrity in those serving as adjudicators;
and it must convince that, under a realistic
appraisal of psychological tendencies and
human weakness, conferring investigative and
adjudicatorial powers on the same individuals
poses such a risk of actual bias or prejudg-
ment that the practice must be forbidden.

Id. at 47. (Emphasis added.)
Emphasizing the necessity of actual bias, the court

went on to discuss cases involving similar issues. One of these
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was Richard v. Perales, 402 U.S. 389 (1971). There the Court
"sustained against due process objection a system in which a
Social Security examiner has responsibility for developing the
facts and making a decision as to disability claims, and observed
that the challenge to this combination of functions 'assumes too
much and would bring down too many procedures designed, and
working well, for a governmental structure of great and growing
complexity.'" Withrow v. Larkin, supra at 49-50.

The high court found nothing inherently unconstitution-
al with the agency decision-maker having taken on another admin-
istrative role. 1In fact, it stated that such a combination of
functions is often necessary. It promotes efficient government
while protecting individual rights. Thus, the court sanctioned
the Wisconsin system which combined investigative and adjudica-
tory functions in a single body, responsible for suspending the
physician's license to practice medicine. The petitioner's
inability to show actual prejudice or bias was significant to the
decision.

Another case in which a hearing officer's potential
bias was at issue, and which demonstrates the significance of
actual bias, is Black v. Corporation Division, 634 P.2d 1383 (Or.
App. 1981). 1In Black, the commissioner held a hearing on the
petitioner's allegedly fraudulent sale of securities. As in the
present case, the petitioner in Black claimed that the hearing

violated his due process rights by combining the roles of prose-
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cutor and adjudicator, in that the hearing officer questioned
witnesses. Id. at 1384. After noting that the petitioner must
show actual bias, the court stated:

No prejudice resulted. The hearing officer's

questions did not, in form or in substance,

evidence bias or tend to influence witnesses.

Petitioner had the opportunity to, and did,

examine and cross-examine witnesses. The

hearing officer merely performed his duty to

develop a full record for the Commissioner's

review. [Id. at 1384.]

As in Black, the driver/appellant in this case has
demonstrated no actual bias on the part of the hearing officer.
Additionally, the appellant, as in Black, had an opportunity and
did (through her attorney) question witnesses. The appellant
also had the opportunity to testify herself and add more to the
record.

The Utah Supreme Court also apparently requires a
showing of actual prejudice in cases like the present one. 1In
Vali Convalescent and Care Institute v, Industrial Commission,
649 P.2d 33 (Utah 1982) the Utah Supreme Court examined an em-
ployer's claim that he was denied due process due to prejudice,
because his good cause hearing was held before employees. Stat-
ing that federal due process law is "highly persuasive" in inter-
preting the due process clause of the Utah Constitution, id. at
35, 36, the Utah Supreme Court cited In re Murchison, 349 U.S.
133 (1955), Gibson v. Berryhill, 411 U.S. 564 (1973), Ward v.

Monroeville, 409 U.S. 57 (1972), and other cases relied on by the

-28-



United States Supreme Court in Withrow v. Larkin, supra, in which
combined agency functions and prejudice were at issue. Id. at
37. The Utah court examined the system for risk of actual bias
derived from an actual, direct pecuniary interest of the deci-
sion-maker in the decision. Finding no such interest, the Utah
Supreme Court upheld the agency decision.

Thus, in Utah, a due process claim such as the appel-
lant's, necessitates a showing of actual prejudice and not merely
a claim of combined functions. No such specific bias has been
claimed or shown in this case.

To summarize, the hearing received by the appellant
granted due process and an opportunity for a pre-suspension
hearing for three reasons. First, there was no combining of
prosecutorial and adjudicative roles. The hearing officer func-
tioned objectively and compatibly with his statutory duty.
Second, even if the hearing officer had performed in both capaci-
ties, the combination was not constitutionally impermissible and
is, in fact, employed successfully by other states as well.
Finally, the appellant has not met her burden of proving actual
bias, or showing specifically that she received prejudiced treat-
ment. The departmental decision temporarily suspending Ms.

Moon's driving privileges should, therefore, be upheld.



POINT VII
ALL IMPAIRED DRIVERS IN UTAH ARE TREATED
ON A RATIONAL BASIS IN ACCORD WITH
THE LEGISLATIVE PURPOSE.

In examining equal protection claims, courts employ
either the "strict scrutiny" or the "rational relationship"
standard of review. The strict scrutiny standard is appropriate
where statutory distinctions involve either a "suspect class" or
"fundamental right."

In this case, neither a "suspect class" nor "fundamen-
tal right" is involved. That is, because the public safety
statutes, and health, safety and welfare issues involved here do
not affect an interest specifically guaranteed by the Constitu-
tion, the integrity of the political process, or have a dispro-
portionate impact on a discrete and insular minority, U.S. v.
Carolene Products, 304 U.S. 144, N. 4, Berlingheieri v, Director
of Motor Vehicles, 657 P.2d 383, 387 (Cal. 1983), the "rational
relationship" test should be applied. See also, T.T.N.P. Co. V.
State, etc., 665 P.2d 1133 (Utah 1982). Further, the "rational

relationship” test has been uniformly employed by courts in
upholding driver laws against equal protection claims. See,
e.g., Svedliund v. Municipality of Anchorage, 671 P.2d 378 (Alas-
ka App. 1983), State v. Thompson, 674 P.2d 895 (Ariz. App. 1983),
Hernandez v. Department of Motor Vehicles, supra, Drake v, Colo-
rado Department of Revenue, 667 P.2d 1360 (Colo. 1983).
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Under the "rational relationship" test, the statute is
valid if the statutory distinctions at issue are rationally
related to any legitimate, conceivable statutory goal or legisla-
tive purpose. Hodel v. Indiana, 452 U.S. 314, 332 (1981), Citi-
zens, etc., v. Local Agency Formation Com'n, 654 P.2d 193, 197
(Cal. 1982).

In this case, the legislative goals are readily appar-
ent. See Section 41-2-19.5. The puréose of Utah's new DUI laws
is to swiftly and efficiently remove impaired, hazardous and
unsafe drivers from Utah's highways. Undoubtedly this goal is
legitimate. Thus the remaining question is whether or not the
mechanics of the statute, the statutory distinctions, are ration-
ally related to the legitimate purpose of making Utah's highways
safer.

Under Section 41-6-44 the license of a driver who
refuses to submit to a blood alcohol test is revoked for one
year. On the other hand, under Section 41-2-19.6, a driver who
consents to take a blood alcohol test faces only a 90-day suspen-
sion for the first offense. The choice is the driver's. Both
the driver whose license is revoked for a year and the driver
whose privilege is suspended for 90 days are entitled to a hear-
ing and judicial review of the administrative revocation or
suspension decision. Refusal and pre-suspension hearings are
substantially the same. At least one of the peace officers

involved routinely appears and testifies at each hearing. 1In
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both types of hearings, the driver has an opportunity for the
presentation of evidence and cross-examination. Under Section
41-2-20, suspension cases are reviewed to determine whether the
agency decision was arbitrary and capricious. De novo review is,
by statute, accorded "refusal" cases because of the longer conse-
quence. Further, there is no automatic rule regarding the re-
instatement of licenses pending appe&l in either case. 1In both
cases, reinstatement is left to the individual court's discretion
on a statewide basis.

Thus, the significant distinctions made under Sections
41-2-19.6, 41-2-20 and 41-6-44.10 are the degree of deprivation
(90 days suspension or one year revocation) and the type of
judicial review available in each case. Both of these distinc-
tions are rationally related to the statutory plan to logically
gain the legitimate goal of keeping Utah's highways safe by
swiftly and efficiently removing scientifically-proven dangerous
drivers through the administrative process.

Blood alcohol test results are integral in implementing
civil and criminal DUI systems. The statutorily required warning
of a longer sanction for refusing to take a blood alcohol test
stimulates driver cooperation in submitting to a test. The
impl ied t ] 1d litt] £t 3id

ide i I I bmit t ientific blood alcohol test
The significantly longer sanction for refusal logically provides

such impetus. The blood alcohol test in turn facilitates evi-
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dence gathering, promoting the efficiency and accuracy of subse-
quent civil, administrative and criminal hearings, and enhancing
the administrative removal of dangerous drivers.

For these reasons, the harsher consequences for refusal
have withstood constitutional attack on equal protection grounds
in many western states. See, e.g. Svendland, supra (Alaska law
making refusal a class A misdemeanor), Hernandez, supra (Califor-
nia law mandates six-month license suspension for refusal),
DeScala v. Motor Vehicle Department of Revenue, 667 P.2d 1360
(Colo. 1983) (ineligibility for probationary license due to
refusal).

Because of the necessary, different consequences to
accomplish this legitimate governmental purpose, Utah grants
different forms of judicial review. The constitutional suffi-
ciency of the level of review in suspension cases has already
been discussed. Point V.B. shows that review of a suspension
decision to determine whether or not it is arbitrary and capri-
cious protects drivers' due process rights. Other states employ
similar modes of review, and in Utah, under Administrative Serv-
ilces, supra, this level of review is significant. Although this
level of review is sufficient for suspension cases, because of
the different nature of refusal cases it is obvious that a dif-
ferent form of review is in order.

In providing de novo review for refusal cases, the

legislature took two significant factors into account. First,
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drivers who refuse to take a blood alcohol test are warned and
suffer a greater deprivation (a year-long license revocation)
than those who do not. As previously discussed, this different
sanction is necessary to the implied consent scheme. Secondly,
although the officer testifies, less scientific evidence is
available to the department when it revokes a license because of
the lack of blood alcohol test results. Taken together, these
two factors might indicate a need for a trial de novo rather than
judicial review. This is all caused by the driver's choice,
after warning. 1In other words, de novo review does not reward
but rather insures the due process rights of those drivers who
refuse to submit to a chemical test.

Under Utah's new DUI laws, both classes of drivers,
those who refuse and those who consent to taking a test, are
given warning and notice, and treated fairly, rationally, and
logically. The statutory distinctions, the means chosen to
implement the implied consent law, are rationally related to the
state's purpose and are necessary in implementing the DUI/implied

consent system.

CONCLUSION

The arresting officer had reasonable grounds to believe
that appellant was driving under the influence, because of her
driving pattern, the odor of alcohol about her person, and be-
cause of her unsatisfactory performance on the field sobriety

test.
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This affidavit, as well as other documentary evidence
and the officer's testimony, show that one element under Section
41-2-19.6--that is, that the test results indicated a BAC of .08%
or greater--was established at the administrative proceeding.
The other element, the officer's reasonable grounds, was also
established.

The intoxilyzer affidavit was properly admitted without
an accompanying custodian's certificate. Because it evidenced
sufficient trustworthiness to be admissible in a criminal pro-
ceeding, its admission in a civil, administrative proceeding
where the strict rules of evidence do not apply, is particularly
appropriate.

The administrative agency may rely on the accuracy of
the intoxilyzer test result where regulations mandate a calibra-
tion check at least every 40 days, and where the intoxilyzer
affidavit shows the intoxilyzer machine was tested for calibra-
tion four days prior to the subject test.

At the pre-suspension hearing, the hearing officer
maintained a constitutional and unbiased hearing looking solely
for the truth. There was substantial evidence and no showing of
arbitrariness or capriciousness.

Likewise, the hearing process and subsequent right to
judicial review actually received by this driver and all others
under Sections 41-2-19.6 and 20, have more than protected the

appellant's due process rights in this driving privilege matter.

-35~



The statutory scheme is rationally related to the legitimate
state purpose of effectively and efficiently removing dangerous
drivers from the road, while balancing all interests and conse-
quences.

For these reasons, the 90-day suspension decisions of
the department and district court should be affirmed.

/
DATED this JZZC__ day of April, 1985.

DAVID L. WILKINSON
eneral

BRUCE M. HALE
Assistant Attorney General

I hereby certify that four (4) true and exact copies of
the foregoing Brief were mailed, postage prepaid, to Walter F.
Bugden, Jr., attorney for appellant, Bugden, Collins & Keller, #8
East Broadway, Judge Building, Suite 426, Salt Lake City, Utah

rz
84111, on this _//~ day of April, 1
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BREATH TESTING REGULATIONS

Effective June 10, 1979
Archives file #3531
Last revision April 1, 198

DEPARTMENT OF PUBLIC SAFETY

Y C. en
Cofmissionen

A-l



I. TECHNIQUES OR METHODS

(A) Tests to determine the concentration of alcohol in a persons blood,
may be applied to blood, breath or other bodily substances. Results shall
be expressed as equivalent to grams of alcohol per one hundred (100) cubic
centimeters of blood. The results of such tests shall be entered in a

permanent record book.

(B) Written check lists, outlining the method of properly performing
the tests in use undér division (A) of this regulation, shall be available
at each location where tests are given. The check list and the test record

shall be retained by the operator administering the test or the arresting

officer.

Definition: A check list sets forth the steps, in sequence, that a
breath test operator must follow. A square Is provided
by each of the steps for the operator to check each one
as it is performed to insure each is done, in sequence,

to insure proper operation of the test instrument.

Il. BREATH TESTS

(A) Breath samples of alveolar air shall be analyzed with instruments
specifically designed for the analysis of breath. The calculation of the

blood alcohol concentration shall be on the basis of aveolar air to blood



ratio of 2100:1. Breath samples shall be analyzed according to the methods
described by the manufacturer of the instrument or instructions issued by

the office of the Commissioner of Public Safety.

111, CALIBRATION

(A) Breath testing instruments must be calibrated on a routine basis

not to exceed forty (40) days.

(B) Calibration tests must be performed by a technician using appropri-
ate solutions of ethyl alcohol, and using methods and techniques for calibra-

tion recommended by the manufacturer of the instrument or the office of the

Commissioner of Public Safety.

(C) Results of tests for calibration shall be kept in a permanent record
book. A report of each calibration test shall be recorded on the appropriate
form and sent to the supervisor of the Breath Testing Program. The super-

visor of the Breath Testing Program is hereby designated as the official

keeper of said records.
IV. PROCEDURE FOR CALIBRATION OF INSTRUMENTS
(A) Breathalyzer

1. Machine heating properly:

a. between 47 and 53 degrees centigrade

A-:



2.

Collection chamber output:
a. COLD between 55 and 58cc's

b. WARM between 50 and 54cc's

NULL meter functioning properly:

a. Must be able to achieve a balance and swing freely in both

directions.

Read lignt in mechanical center:

Place two ampoules of the same control number in the holders,
turn on the read light, balance galvanometer and check for
mechanical center. Switch the ampoules, turn on the read

light. The null meter should not swing more than % inch in

either direction.

Blood alcohol pointer slippage check:

Balance the instrument with ampoules in the holders. Set
the blood alcohol pointer on .20%, or center of the Blcod
Alcohol scale. Using the lioht carriage adjustment, and with
the read light on, run the B.A. needle to .00% and back to
.20%, observing to see that the null meter balances at the
same time the B.A. needle reaches .20%. Then run the B.A.
needle to .40% and back to .20% observing to see that the null

meter balances at the .20% line on the blood alcohol scale.



6. Simulator Check:

At least three (3) simulator checks of a known value shall be
run on the instrument. The results must be within .01% plus

or minus of the actual value of the known solution.

| 7. Ampoule Check:
A series of simulator tests with the accumulated total of .60%
shall be run on an ampoule from each control number on hand
with the instrument. The results of each simulator test must
be within .01% plus or minus of the actual value. The ampoule
should then be observed to see if there is a slight yellow color,
indicating the presence of pctasium dichromate. If it meets the

above standards, the chemicals are correct or within allowed

tolerances.

(B) Intoxilyzer

1. Place the mode selector switch in the zero set mode.

2. ELECTRICAL POWER CHECK: With the power switch on,
observe to see that the power indicator light comes on,

indicating there is electrical power to the instrument.

3. TEMPERATURE CHECK: If the instrument is already’
warmed up, check to see that the ready light is on.

If it Is not warmed up, wait approximately 10 minutes



to see that the ready light comes on. (This light
indicates that the sample chamber is heated to the

proper temperature.)

INTERNAL PURGE CHECK: Put the mode selector in the
air blank mode. Place thumb on the end of the pump
tube to see that it is pumping-air. Time the pumping

sequence to see that it pumps for approximately 35

seconds.

ZERO SET AND ERROR INDICATOR CHECK: Set the mode
selector in the zero set mode. Depress the zero adjust

knob and adjust the digital display to a plus .000, .001, .002
or .003 to see that you can achieve a proper zero set. Re-set
the digital display above the acceptable plus .000 to .003.
Place the mode selector to the test mode and observe to see
that the error light comes on. Repeat, placing the digital
display at minus .000 and observe to see that the error light

comes on when the mode selector is placed in the test mode.

FIXED ABSORBTION CALIBRATOR CHECK: With the test
card in the printer, run a test on the fixed absorbtion calibra-
tor to see that the instrument gives the correct reading on

the digital display and the printed test card. THIS CHECK
NOT REQUIRED ON INSTRUMENTS NOT EQUIPPED WITH

THE FIXED ABSORBTION CALIBRATOR.



V.

7. SIMULATOR CHECK: Run three tests on a simulator solution
of a known value and an air blank before each one. Observe
to see that the correct readings, within plus or minus .01%
of the actual value is indicated on the digital display and

printed on the test card for each simulator test and a .00%

reading for each air bank.

8. PRINTER DEACTIVATOR CHECK: Run a simulator test with
the zero set NOT in the proper zero set range, to see

that the printer is deactivated and will not print.

QUALIFICATIONS OF PERSONNEL

(A) Breath testshall be performed by a qualified operator who
shall have completed the operators course prescribed by the
Commissioner of Public Safety. Operators shall use only those

instruments which they are certified to operate.
(B) Breath test operator certification requirements:

1. Must have successfully completed training, and pass 2 test

approved by the Commissioner of Public Safety, for each



type of breath testing instrument for which he seeks

certification.

2. Operators must complete an approved recertification

training course and pass a test every two (2) years to

maintain their certification.

(C) Breath test technician requirements:
1. Must comply with one of the fcllowing:

a. Must successfully complete the Breath Testing Supervisors

course offered by Indiana State University.

b. A manufacturers repair technician course for the breath

testing instruments in use in the State of Utah.

c. Be qualified by the nature of his employment or training
to maintain and repair the breath testing instrument in

question and to instruct in the proper operation of the

instrument.
Vi. REVOCATION OF CERTIFICATION

(A) The Commissioner of Public Safety may on the recommendation

of a technician, revoke the certification of any operator.



Vil,

1. Who obtains a certification card falsely or deceitfully.

2. Who fails to comply with the foregoing provisions governing

the operation of breath test instruments.

3. Who fails to demonstrate satisfactory performance in

operating breath testing instruments.

PREVIOUSLY QUALIFIED PERSONNEL

The foregoing regulations shall not be construed as invalidating the
qualification of personnel previously qualified as either breath test
ope'rators or breath test techinicians under programs existing prior to
the promulgation of these regulations. Such personnel shall be deemed

certified until such time as retraining would have been required were

these regulations not in effect.

This provision shall take effect as if enacted contemporaneously with

the other Breath Testing Regulations of the Department of Public

Safety on June 11, 1979,

In the opinion of the Department of Public Safety, it is necessary to
the peace, health and welfare of the inhabitants of the State of Utah

that this regulation become effective immediately.



A.

INTOXILYZER - BREATHALYZER OPERATOR TRAINING

Training for original certification is to be conducted by a Breath

Testing Technician and should include the following:

1 hour...Welcome, registration, preview of Alcohol and Traffic Safety.

3 hours. .Effects of Alcohol in the Human Body.

3 hours. .Operational Principles of Breath Testing

2 hours. .Alcoholic Influence Report Form.

2 hours. .Testimony of the Arresting Officer.

3 hours..Legal Asbects of Chemical Testing.

1 hour...Detcting the Drinking Driver.

8 hours. .Laboratory Participation. (Running Simulator tests on the
instruments and tests on actual drinking subjects).

1 hour...Examination and Critique of Course.

Training for recertification is to be conducted by a Breath Testing

Technician and should include the following:

2 hours. .Effects of alcohol in the Human Body.
2 hours. .Operational principles of Breath Testing.
1 hour...Alcohol Influence Report Form and Testimony of Arresting Officer.

2 hours. .Legal Aspects of Chemical Testing and Detecting and the Drinking

Driver.

1 hour...Exam.



Anyone having previously successfully (nmpleted a twenty-four (214)
fiote operators school may be recertitied at anytime by - uccessfully
completing an eight (8) hour recertification caurse  and also may be

certified to vpurale another type of breath testing instrument after

eight (8) hours instruction pertaining t¢ the instrument in question,

10
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|  [ieath testing instrument, INTOXILYZER, serial number {27*/02 5‘0/_0
located at SO SLLTLASE = /) was properly checked by me/us in the course
of official duties, on__ 2 5‘;24/// 19@7;/ at (Y30 AWM.
This was done according to the standards established by the Commissioner of
the Utah Department of Public Safety.

3. This 1s the oificial record and notes of this procedure which vwcre made at the

=)
°

time these tests wcre done.

2 FOLLOWING TESTS WORL MADT

e YES NO
Electrical power check: (Power switch on, power indicator hght is on) W )
Tcmperature check (Ready light is on) ¥ ()

Intemal purge check: (Air pump works, runs for approximately 35 seconds) (& ~ ()
Zero set, Error indicator, and Printer check:

(Zero set at .000, .001, .002, .003.) 4 ()
(With proper zero set, printer works properly) a- O
(Error light comes on when operated with wrong zero set) (“)/ ()
(Printer deactivated when error light is on) ()

Fixed absorbtion calibrator lest (if equipped) /% / 4/‘0',}(;_.“,

__ (Reads within 1 01% of calibration setting) () ()
Ehecked with known sample: (Simulator, 3 tests within + .01%) (“)/ ()
Gives readings in percent blood alcohol by weight, based upon grams ot
alcohol par 100 cubic centimeters of blood. vr ~ L)
AIRS REQUIRED Aoyl (v e

(If yes, explain)
simulator solution was of the correct kind and properly compounded. (“)// ()
The results of this tust show that the instrument is working properly. (5 ()
prior check of this instrument was done on /9' 17/2/ 1‘.!_"1';7'
725 . - ;

BILLATI] TEST TECHNICIAN(S)
~N

'E OF UTAH ) TER
)
N1y Ul Aﬁét Lz égg ) T/we, on oath, state that the foregoing is truey

,nl()jed Jand s»mm before me this 95  day of 3, b, 19 &j
H e o s . T

", ¢ City of resxdencg .
Y Publift'..’:" s County of ecidence
0 -

)mmission expires || Y at 195§ .

AL
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CMI INTOXILYZER
OPERATIONAL CHECK LIST—- A

SUBJECT 1/C»g G Yoons ot 7/2’/5%1:»5 028D
MACHINE § 2 7/025& O cw (;Z/Zm/(
OPERATOR __ &~ /;,.

MAKE CERTAIN POWER SWITCH IS IN THE "'ON"
POSITION. WAIT UNTIL THE READY LIGHT COMES ON.

. INSERT TEST RECORD CARD.
%‘:}3 CONNECT BREATH TUBE TO THE PUMP TUBE.

TURN MODE SELECTOR SWITCH TO ZERO SET. ADJU
ZERO SET KNOB SO THAT DISPLAY READS .003,(;002,

.001, or .000.
4. TURN MODE SELECTOR SWITCH TO AIR BLANK.

RS5. AFTER AIR BLANK CYCLE IS COMPLETED, TURN MODE

SELECTOR SWITCH TO ZERO SET. READJUST ZERO
SET KNOB TO OBTAIN PROPER ZERO. < 00OZ2.

vk nv

8. TURN MODE SELECTOR SWITCH TO BREATH MODE.
DISCONNECT THE BREATH TUBE FROM THE PUMP
TUBE. HAVE SUBJECT BLOW INTO BREATH TUBE
UNTIL SAMPLE IS COMPLETED.

Y27. CONNECT BREATH TUBE TO THE PUMP TUBE. TURN
MODE SELECTOR SWITCH TO AIR BLANK.

HPT-20 (P-133A)
10-82

Burroughes. @.. e
P e L2
= - 23

m S
\ A

© >
- O

===~ C M Fikicorporaés *

INTOXILYZER TEST RECORL

x accomor werooo{ INTOXILYZER PRINT C(

A — AIR BUANK
B — BREATH:

° C — CALIBRATOR(Simu

OBSERVED SUBJECT
FOR REQUIRED OBSERVA1
PERIOD AND FOLLOWEI
CHECK LIST

OPRRATOR' S INITIAL

o | xSl

INTOXILYZIXER LOCATIC

1o | 27/0255¢

Q

RIAL NUM

A° 0 |
- ! MZZ?’

l//c.é (:" /7{«,04)
238

O/30

TIMK FIRSY ORSKRVED

ADDIT! ONAUL INFORMATION AND/OR REMA




£33

l A A

DUl REPORT FORM

CASE IDENTIF)CATION:
Date#é’:{ D% Accident_L Case #c%Q///

Time Prepared 075
Subjecl’s Name _&¢ Pl 22 . Address &2 Z &; “22 S4C eelo
Place of Employment L{Q Wesk L)ipee? Address (54So  cper £ )3 ok
Home Telephone Number S2/995Yy Work Telephone Number __ 22 2 638
D.0.B. /2/35 & Driver License ¢ Z2230/£7 Time of Arrest p«<70
Place of Arrest %ﬁu} Charges __ s 7
Arresting Officer Py Assisting Officers_(a. Aexoce SLE& Fx s
Arresting Agency LL P2
VEHICLE:
Year__ & 3 Color_Or fivee Mak'e%,m% Model ﬁéj <
License# and state_ 2V /1 /6 &S5/ 5 Disposition___7 &/ D,
Registered Owner Se—z_ Address
WITNESSES: (If passengers, indicate specifically)
Name Address Tele. # Age/DOB
1 6:20:‘4 Z . Tes 744/ éyé 3/.?‘ 070ﬂ¢4_ 5’%5_/‘5_3
g. J emmrie Cma'/7 Dj[/‘w 352 L 55D /0/2—/5'7
4
5

ACTUAL PHYSICAL CONTROL:

The facts establishing the subject’s a ctu l phys cayzntrol of a motor vehicle are:
@gﬂzxz 2v . ralsSe u,ku,-,

DRIVING PATTERN:

Subject’s location when first observed SREN o8 75805 Time: o/TS
The facts observed regarding driving pattern: ey A Henl ~ Oran

ot o £ A&AL&LAL&_‘%’L%&J ”z' x5 [
fﬁ// /ma ﬁ /KA‘ 1»3-//? /// /Ar /9('(‘( {,‘o/‘f = A

5 2 7,:4-;,2:»6 o < 2.
Loerc - o sxepsy o go n»,.//

, , Tk e Kendl)” oozor T oL
Canlss Leakl (Gl e off SHE 54 0ald @ Rpll cmee offl, feodfelty K.

PRE-ARREST S ATEMEN/S OF SUBJECT:
.L Pl < (2t

JZ a—v§1 Leage z_ :—:c//ﬁa'r.—/—'-,7/4’/w“ )ﬁ/ el d ‘04 ,._..,‘_47 «“-'(""‘j
T

PHYSICAL CHARACTERISTICS:

Odor of az;c:horc beverage £/
Speech e -V

Balance iedidacie Mzéj/z-w NPSPWIR

Signs or complaints of injury or iliness Wene
Other physical characteristics _#7e= <

(FECENEDSY.  AUG 01184 A-



FIELD SOB :T\; TESTS: (Describe subject’s actions)
1. ﬁ/S eorw Ia‘.,w gVLN\/

A4

z"Eua L(nJan;
2. _‘%e_éz:l'_lx_‘fm;dﬁ-yr«/ pm;«:ﬁ.e:e{ comcl el 3

2 ATm 4

q. Mt«o RL N

5 prmm 7Lo ~es2 RIT /“ /‘kjo\-/' ’Ln g-,\.!/ 2""(/}{, Cac rn-f -/ C,.,,u\ - )

2 < LT /5 al el be I pukei] 200 £ 0 fmiss st A £
8.8 Lkl ber. P58 mnz[,.u/e//~2~ L o c gacck 274" /ucéz’\f.-—m Ck.
6 121 p// éfui 0% A’a. /(/?(/ m( 4-/.?):' 4
7. /z«;/qp«s 7‘2‘51-—, d F/,,/q k.

Were tests demonstrated by offxcer”%_ Subject’s ability t

)
o follow mstructnons Lain e

Rt SR S onn?] ?(/lu ey 4: czree ;51_4-.-.- Py ~D ;,/.o-:/ 5 “2 r(w {r-e.»_ receT=
CLr iy w et sl oty 4
SEARCHES ‘
A. Vehicle:
Was subject’s vehicle searched? _____ Where? Sce—c 7Tc/~?e-o
When? Evidence
Person who performed the search
B. Subject: )
Was subject’s person seached? Where?__ 54 . K?
When? Evidence Found _ & o7
Person who performed the search L~ 2
CHEMICAL TESTS: é’ .
Mr. or Mrs. ’/lb. / do you understand thayyﬁ ar‘fnder arrest for
driving under the influence of alchohol (drugs)? Response, (if any) b(f’v/"

, md
| hereby request that you submit to a ¢
blood. | request that you take a

mical Zs;:to determine the alcohol (drug) content of your
test.

(bloo brgath- rine)

/@ The following admonition was given by me to the subject before the chemical test was
administered:

Results indicating .08% or more by weight of alcohol in your blood shall, and the
existence of a blood alcohol content or presence of drugs sufficient to render you
incapable of safely driving a vehicle can, result in suspension or revocation of your
license or privilege to operate a motor vehicle.

What is your response to my request that you submit to a chemical test? Pesponse:
fet

AD<

(9]
Did subject submit to a ¢ch %ﬁ— Type of test Z ;2;-«
Test Admjnistered by Whereos,, ;Mc
When? Xl Results _- Was subject notified of results? ‘?/44

(If the subject refuses the test, read the following)

]

The following admonition was given by me to the subject:

If you refuse the test, it will not be given, however | must warn you that if you refuse,

your license or permit to drive a motor vehicle can be revoked for one year with no

provision for a limited driver's license. After you have taken this test, you will be

permltted to have a physician of your own choice administer a test at your own expense,

in addition to the one | have requested you to submit to, so long as it does no delay the A
test or tests requested by me. Upon your request, | will make available to you the results

of the test if you take it.



(e 1onowing aamonition was given by me to the subject:

Your right to remain silent and your right to counsel do not apply to the implied consent
law which is civil in nature and separate from the criminal charges. Your right to remain
silent does not give you the right to refuse to take the test. You do not have the right to
have counsel during the test procedure. Unless you submit to the test | am requesting, |
will consider that you have refused to take the test. | warn you that if you refuse to take

the test, your driver's license can be revoked for one year with no provision for a limited
license.

CONSTITUTIONAL RIGHTS:

Was sub;ect advnsed% lowjag rights? %& Wheno_ P21/ .
_ /y‘ Wh 2 e Y chiseft

ere?
1. You have the right to remain silent.
2. Anything you say can and will be used against you in a court ot law.
3. You have the right to talk to a lawyer and have him present with you while you are being

/uestioned. If you cannot afford to hire a lawyer, one will be appointed to represent you

: before any questioning, if you wish one. |
Y4 |f you decide to answer questions now without having counsel present, you may stop
answering questions at any time. Also, you may request counsel at any time during

questioning. _
Were the following waiver questions asked? C Led
ﬁ 1. Do you understand each of th g;i?ms«/have explained to you?
Response Q&c"—— f

>< 2. Having these rights in mind, do yop wish to talk to us now?

Response (LDt~ (e
a

INTERVIEW:

Were you operating a vehicle? _Pled 7:14,’«5

Where were you going? Aloti s . .

What street or highway were you on? oClus ZF ¥ +
Direction of travel? ___tLI&+ Lo ée_ o k3

Where did you start from? ) ‘eré(c

When? ,ﬂz s & B LY hat time is it now? ‘

What is today’s date? g-’ 28 29 _ Date of week? oyas ¢ Al
(Actual time _2/</ Date_ 2/ 2 ‘Day _Site=

What city or county are you in now? ___ S/ _ ~
What were you coing during the last three hours? C;%ce Pf'qu

LN

Have you begn drmkmg”  Sarliec

What? Py W& How much? 3

Where? (oo > fa - —

When did you have your first drink?____ "2 3D Last dripk?___ /.2 )
%

Are you under the influence of an alcoholic beverage (drugs) now?

/ D,
Are you taking tranquilizers, pills, medicines or drugs of any kind? _ Qc/sf/ézz/(/ s
(What kind? get sample) 7

When did you have the last dose?
Are you ill? __ /W€D

(If subject was in an accident, ask these quest:ops ReCEIVED BY LUG 01 1584
Were you involved in an accident today? o DRIVER LICENSE

Have you had any alcoholic beverage or drugs since the accident?

If so, what? ' When?

How much? A-le




/%u,i 4 :,V.aup o (’p-a..—?e-c,{/.s WZ/O«! Slr:/f
ks prpe 57 PA'A e
Léw C/ﬁ%“-ﬁ( / &,ﬂ /4&‘-*-&/
Af/—bé ﬁwm# Jfagv aﬂf/f / /ZJ‘ Vf‘ 4—-‘-’7%

/1o o ¢ / a A/ﬂ( ,aw

o

ATTACHED DOCUMENTS

| have attached the following documents to this report:
1. 32 Copy of citation/temporary license

2. & Subject’s Utah driver’s license or driver's permit.
3. O Traffic accident report.

4. & Other documents (specify) _Za f?ﬂc?u,«_

“ Vo
Date Time /ﬁ?ﬁ”' h Report was completed.
) /ZEy SING 1 URE:

flrern SE

tlfy and swear that | am a sworn Utah peace officer and that | have prepared the above report form and that
nformation on the report form and the attached documents are true and correct to my knowledge and belie
that the report form was prepared in the regular course of my duties. It is my belief the subject was in violatior

sction 41-6-44 U.C.A. at the date, time and place specmzedﬁthls re :art %\

Signature of Peace Offncet
Law E_Wnen Agency: 4{%
Date: Time: ob5s5”

—tr

'\

TE OF UTA ss.
INTY opéguf %?w : }

Subscribed and sworn to before me this /ﬁ day of %/ ‘e//nf 19 £
%Z o //éé//f_ﬂaéé/J
NOTARY PUB {g{
Residing at: w7 %Z«é{, CU_Z: ﬁc«

Commission Expires:
P pzerniine (9, (P

The original of this form must be sent within five (5) days of the arrest of the subject to:

Officer of Driver License Services
4501 South 2700 West
Salt Lake City, Utah 84119
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DRIVER IMPROVEMENT AND CONIROL

HEARING DECISION

» of Tize Set
ring for llearing Name and Address of Driver Eearing Officer
204 | D, L0 LG gty | (PANMS HAS
1@ Adéress of Attorney ___L_?_%%_/%Z_sz:___ Arrestineg Officer
e, & Aspey |\ 062y U7 \& cans, prupep
4§%2Z§?%f%ﬁi%?tﬁ?;%%_ " Date of Birth DL Number Asency
(D-D/5F | 7720/6F P
Witness : __Date of Arrest Witness
' 7273
Witness Tocation of Hearing Witness
wle

OPENING STATEMENT

earing is being conducted at the driver's request in accordance with Section 41-2-19

ode Annotated, having been arrested for driving while under the influence of alcohol
gs or a combination of alcohol and drugs.

"rules of evidence and procedﬁre shall not strictly apply. However, as the Eearing

r, I will take sworn testimony and consider all relevant evidence presented at this
g.

viced for in UCA 41-2-20, if your driving privilege is suspended, you shall have the
to petition a court of record in the county in which you reside within thirty days
the effective date of such suspension for judicial review by the court.

testifying will be sworn, and the hearing shall proceed.

strative notice is tzken of the fact that the Office of Driver License Services is i

-

- of the following documents and information which are official records on file with
spariment:

The officer's sworn report in compliance with UCA 41-2z-19.06.

A citation indicating the driver's arrest for a violation of UCA 41-6-44.

gou e

Notice served by the officer of the Department's intent to suspend, and
information on how to receive 2 hearing by the Department.

A-18



Yes Yo

Test machipe record of test Tesults,

< O
EEEE [::] Operational checklist of test imstrument.
X O

Utah Highway Patrol record of the chemical test machine
maintenance test and affidavit pursuant to UCA 41-6-44.3.

[::] CEET Other (ie. Documents and/or information received in behalf of the
driver and/or other evidence received which is made official
record for the purpose of this hearing). Explain:

The sworn testimony of Officer: A& A2L/EED .

(a) Facts leading the peace officer to believe the driver bad been driving or in
actual physical control of a motor vehicle while under the influence of
alcohol, any drug, or a combipation of alcobol and any drug: 7243t 72

JULPPED JIBSERUED A VEFIUE fIFLE R T v e

NG (= D FCCELTEITE GZ0rDLY D RS e

AT 8O LS. THE TETHLE AFS  SRun D TE )

DEINER. fDERTHED S preks E. AON . Ty /7L

NO7ICED 7 CPose O Ao, F/ERD ZBC/ETY 7ESTS

WERE GIUER), A7 THE (RVOLUSIEN) 5 The FaD 7ES73

Jfs. SO0 278 FLieeD CNDER., fZEEST Fee PIE D

'f(?/fw,@m 5 Spug FHT LHE fR. FOC BN LATIKKTE

il




(b) The driver was placed under arrest: no | ] yes [F
Charge: ¥ Z~

=3

(e)

The driver submitted to a chemical test as requested by a peace officer
which shoved a test result of /0 .

(d) The driver was advised prior to the chemical test that results could lead to

suspension of his/her driving privilege: no D yes @
(e) Officer who administered chemical test was certified to do so: no D yes

(£) Proper procedure was performed or observed by reporting officer in the
administration of the chemical test: no yes 7 (explain

procedure): /@0 TESTIFIED HE 7S

7o/ D VD #E
Foltowers 7HE (ASp7rinmt. CHisicirss,

(g) Evidence and/or information received indicating fhe test machine was
was not D in proper working order at the time test was administered

lexleln): O/ 5 & TESTUUONY £NVD T i AL YR
TEST . ND SFEIDANT PNG T255L

(b) DUI Report Form was properly notarized: no :] yes lz (explain):
/6/5 TESTIFED 4= 5%/5'?(),@/5&@ SND SHCE

c 7//z: AOTHARY 7mt7 o @//79073 o 7HE
7 LG 78U VD )

Teft mony ° witness officer or other witness for report{ng officer:

SVIAE

Substance of testimony by driver: &, J7mef, 727 = L2
LEED NG VD V7S 7'€X’/ﬁ;62>/ S 77@0}/5342%2@&’ 9—3‘%
BB, , O LS FFE7ID S U

/2'7/‘/ 74
7T LTS EBaCASSING D TADNS JC? %Mtz 7
CEE22y A///E’(W" J/‘ S0 %/& @679)//56 7 -
e L5S UTT GRS AP /47' NTHLE, SEE
TS TOLD JF THE DNSEGUENCES OF ﬁ%th/@ Y= /ﬁzao.b

ool UL OF S0 05% 4D (@/Wac.@ Vil <t/
0 TIRE SN L TRV TES T A-2



Substapnce of statements and/or questions by driver's legal counsel:

(NS ARGUED THfzms S Lozl A fRE73E
F5E fae ALEST MYS, SOt S R TRY NG
TO AL ERFD THS AU HFLCER, AR GEZ
TESTIAG L 7S BASioZ S THE W/é\" PR
THEWNERE FeED ,, D Lwecy "DPATT D AP
sl T Lmn RseETy TESTS . TS OASE
S Ty TF OuSe T8 A D S //gf;f
Swortd NET BE PSadd GEAVE SrE /S
NE LTSN,

AVING EEARD AND RECEIVED EVIDENCE ADDUCED BY THOSE PRESENT AT THIS HEARING, THE
EPARTMENT NOW MAXES THE FOLLOWING FINDINGS OF FACT:

A, That the peace officer bad reason to believe that the driver was &

was
pot D in violation of UCA 41-6-44,

8. That the driver was @ was not D placed under arrest for a
violation under UCA 41-6-44,

C. That the chemical test was was pot D administered by an officer
certified to do so. 7

D. That all operational procedures and requirements were were pot D
met to insure proper working order of the test machine.’

E. That all procedures and requirements were @ were not D followed by

the reporting officer pursuant to UCA 41-2-19.6. (Explain what procedures
were not followed if any):



i
F. That there was EE] . was not [:]

other basis for the officer's

of 41-6-44.

G. Other (not covered above); explain:

INCLUDLUNS

evidence of a chemical test znd/or
termination that the driver was in violation
Test results _ g, - %X or other (le. drugs); explain:

BASED UPON THE FOREGOING FINDINGS OF FACT, IT IS CONCLUDED THAT ALL OF THE
STATUTORY PROVISIONS REQUIRED TO SUSPEND THE DRIVING PRIVILEGE PURSUANT TO UCA

41-2-19.6 WERE [54
DECISION IS RENDERED:

] To suspend the driving

. privilege by authority
of UCA 41-2-19.6

)zments by bearing officer:

WERE NOT [_] 1IN PLACE IN THIS CASE, AND THE FOLLOWING

To take no action

VAR
Hearing Officer(i::%?gf%?léfj

a

FOR CENTRAL OFFICE USE ONLY

Title:m ‘,

o

A
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DAVID L. WILKINSON

Attorney General

STEPHEN G. SCHWENDIMAN

Division Chief

BRUCE M. HALE

Assistant Attorney General

Tax and Business Regulation Division
130 State Capitol

Salt Lake City, UT 84114

Telephone: 533-5319

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

SALT LAKE COUNTY, STATE OF UTAH

VICKIE MOON, )

Petitioner, FINDINGS OF FACT

CONCLUSIONS OF LAW AND

vS. ORDER

FRED C. SCHWENDIMAN, Director

Case No. (C84-5182
Driver License Services,

Respondent.

The above-entitled matter having come before the

Court for hearing on September 18, 1984, and the matter being

argued and submitted on memorandum and the Court having
received the record of the Department of Public Safety and
having reviewed the matter and studied the memorandum and cases
cited and being apprised in the premises now makes the
following:
FINDINGS OF FACT
1. The Court finds that the agency record shows that

there is substantial, competent evidence to support the

A-2%



findings of the hearing officer of the Department of Public
Safety. There is a residuum of evidence and the Court f£inds
that the plaintiff was legally arrested for "driving under the
influence of alcohol."

2. The Court further finds that all of the elements
of Utah Code Ann. 41-2-19.6 were proven before the Agency. The
Court specifically finds that the evidence before the Agency is
competent and shows that the arresting officer had reasonable
grounds to believe‘that plaintiff may have been in violation of
Utah Code Ann. 41-6-44, arrested him, reguested that he take an
intoxilyzer test, and advised the plaintiff that a results
indicating a .08% or more by weight of alcohol in the blood
shall and can result in the suspension or revocation of the
person's license or privilege to operate a motor vehicle, that
a chemical test was voluntarily agreed to by plaintiff, and
that it was properly given by a certified operator showing
reliably a result of .11% of alcohol by weight by plaintiff's
blood.

3. The Court further finds that the DUI report was
properly signed, notarized, countersigned and forwarded to the
Office of Driver License Services within five days of the

arrest, that plaintiff requested a timely hearing which was

held with the plaintiff, as well as the officer, offering sworn

testimony.



4. The hearing was granted prior to 30 days from the
date of the arrest and the statute grants the plaintiff the
opportunity to appeal to this Court for a hearing on the record
and a determination of whether or not the Department was arbi-
trary or capricious.

5. Pursuant to 41-2-19.6 the plaintiff's license was
suspended. The plaintiff appealed that adverse decision to
this Court for a review pursuant to Utah Code Ann. 41-2-19.6
and 41-2-20.

6. The Court further finds that the suspension of
petitioner's driver license was not arbitrary and capricious

and hereby affirms the suspension of petitioner's driver

license.

Having made the foregoing findings of fact, the Court

now makes its:

CONCLUSIONS OF LAW
1. The Court concludes that there was substantial
competent evidence to support the Department's determination to
sustain the Notice of Intention to Suspend plaintiff's privi-
lege to operate a vehicle in the State of Utah served upon
plaintiff when he was arrested.

2. There was competent evidence to support the

finding and the Court concludes that the arresting officer had
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reasonable grounds to believe that the plaintiff may have been
in violation of Utah Code Ann. 41-6-44, and that there was
reliable test results which indicated a blood alcohol content
of .16% of blood alcohol in the plaintiff, or that the plain-
tiff had been operating a motor vehicle under the influence of
alcohol rendering him incapable of safely driving the same.

3. The Court concludes that the intoxilyzer machine
was reliable énd the results admissible before the Department -
pursuant to the presumption set forth in Utah Code Ann. 41-6-
44.5 and 44.3, and Murray City v, Hall, 663 P.2d 1314 (Ut.
1983).

4. The Court further concludes that under the
definitions of arbitrary and capricious given in Utah Depart-

ativ i i vi R

658 P.2d 601, that the Department of Public Safety's decision
was not arbitrary or capricious.
The Court having made the foregoing findings of fact
and conclusions of law, now makes the following:
ORDER
1. The Court vacates its Order of Reinstatement and
hereby Orders the suspension of petitioner's driving license

forthwith.



2. The decision of the Department of Public Safety,

Office of Driver License Services, is sustained and plaintiff's

driving privileges are to be suspended or revoked as required

DATED this _l_ day of Md‘/ , 1984,
/é/

HONORABLE’ DEAN E. CONDER
DISTRICT COURT JUDGE

by law.

MAILING CERTIFICATE
I hereby certify I mailed a true and exact copy of
the foregoing Findings of Fact, Conclusions of Law and Order,
first class postage prepaid to the following:

WALTER F. BUGDEN, JR.

#8 East Broadway

Judge Building, Suite 426
Salt Lake City, UT 84111

V)
DATED this __1.0__ Gay of quQ , 1984.

A

VICRIE| L. WALKER
Legal Secretary
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OPERATORS’ LICENSE ACT 41-2-19.5

Upon the conclusion of such examination the department shall take such action
as may be appropriate and may suspend or revoke the license of such person or
permit him to retain such license, or may issue a license subject to restriction as
permitted under section 41-2-9. Refusal or neglect of the licensee to submit to such
examination shall be ground for suspension or revocation of his license.

(h) No report authorized by section 41-2-12.1 shall contain any evidence of a
conviction for speeding on an interstate system located in this state if the convic-
tion was for a speed of less than 71 miles per hour and did not result in an accident
unless authorized in writing by the individual whose report is being requested.

(i) _The department may suspend the license of a person when the department
has been notified by a juvenile court ‘that the person has outstanding against him
or her an unpaid fine or uncomplied-with Testitution requirement levied by order
of a a juvenile court, and the suspension shall remain in effect until the department
is notified L)x the Juvemle court that the order has been satisfied. No report autho-
rized by section 41-2-12.1 shall contain any evidence of such suspension.

() The department may immediately suspend the Ticense of a person if it has
reason to believe that the person is the owner of a "a motor vehicle with respect to
which a security is required under Chapter 41 of Title 31, and has operated the the
vehicle ¢ or permltted it to be operated within thxs state w1thout the security being

in effect. The provisions of sections 41-12-175 and 41-12-29 with respect to the sur-
render of Ticense plates and registration of motor vehicles and ther egulrement 't of
proof of f financial responsibility a apply to to persons whose driving privilege is sus-
pended under this subsection If the department exercises the right of immediate
suspension granted under this “subsection (), the notice and hearing provisions of
subsection (b) apply. A person whose license suspension has been sustained or
whose license has been revoked by the department under this subsection may file
a p_etmon within 30 days after the sustaining of the suspension or the revocation
for a hearing in the matter which, if held, shall be governed by the provisions of
section 41-2-20.

History: C 1953, 41-2-19, enacted by L 1983, ch 183, § 22, 1983, ch 187, § 3, 1983, ch
1978 2nd SS),ch 9, §2, L 1983, ¢ch 99, §4; 192, §1

41-2-19.5. Purpose of revocation or suspension for driving under the influ-
ence. The legislature finds and declares that a primary purpose of the provisions
in this code that relate to suspension or revocation of a person’s license or privilege
to operate a motor vehicle for driving with a blood alcohol content above a certain
level or while under the influence of alcohol or any drug, or combination of alcohol
and any drug, or for refusing to take a chemical test provided for in section
41-6-44 10, is safely protecting persons on roads and highways by quickly removing
from those roads and highways persons who have shown they are safety hazards
by driving with a blood alcohol content above a certain level or while under the
influence of alcohol or any drug or combination of alcohol and any drug or by refus-
ing to take a chemical test that complies with the requirements of section
41-6-44.10.

History: C 1953, 41-2-19 5, enacted by L wict for driving while intoxicated, and provid-

1983, ch 99, §5 ing an effective date
This act amends sections 41-2-2, 41-2-20,
Title of Act. and 41-2-28, Utah Code Annotated 1953, sec-

An act relating to driving while intoxi- HoD 41-2-13, Utah Code Annotated 1953, as
cated, establishing standards relating to, i%%ﬁ amertlded 4?;1;;@%{3%2% Iéa“‘: of tUttalé
penalties for, and procedures to deal with, jgco' ::cl:;? am-ende'd by chagt:r IQQOLZ:S
driving while intoxicated, repealing the sec- ¢ {Utah 1979 section 41-2-19. Utah Cbde
tion which formerly set the absolute mini-  Apnotated 1953, as enacted b'\ chapter 9,
mum blood-alcohol content required to con- Laws of Utah 1978, Second Special Session,
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41-2-19.6

sections 41-2-29 and 41-2-30, Utah Code
Annotated 1953, as last amended by chapter
83, Laws of Utah 1967, section 41-6-43 10,
Utah Code Annotated 1953, as last amended
by chapter 78, Laws of Utah 1957, section
41-6-44, Utah Code Annotated 1953, as last
amended by chapter 46, Laws of Utah 1982,
sections 41-6-44 3 and 41-6-44 5, Utah Code
Annotated 1953, as enacted by chapter 243,
Laws of Utah 1979, section 41-6-44 10, Utah
Code Annotated 1953, as enacted by chapter
126, Laws of Utah 1981, section 41-22-14,
Utah Code Annotated 1953, as enacted by
chapter 107, Laws of Utah 1971, section
63-43-10, Utah Code Annotated 1953, as last

MOTOR VEHICLES

amended by chapter 2, Laws of Utah 1980,
section 73-18-12, Utah Code Annotated 1953,
as last amended by chapter 183, Laws of
Utah 1977, and section 76-5-207, Utah Code
Annotated 1953, as last amended by chapter
63, Laws of Utah 1981, enacts sections
41-2-195 and 41-2-19 6, Utah Code Annotated
1953, repeals and reenacts section 41-6-43,
Utah Code Annotated 1953, as enacted by
chapter 242, Laws of Utah 1979, and repeals
section 41-6-44 2, Utah Code Annotated 1953,
as last amended by chapter 4, Laws of Utah
1982, Second Special Session. — Laws 1983,
ch. 99.

41-2-19.6. Chemical test — Grounds and procedure for officer’s request —
Taking license — Report to department — Procedure by department — Sus-
pension. (1) When a peace officer has reasonable grounds to believe that a person
may be violating or has violated section 41-6-44 the peace officer may, in connection
with his arrest of the person, request the person to submit to a chemical test to
be administered in compliance with the standards set forth in section 41-6-44.10.

(2) The peace officer shall advise a person prior to the person’s submission to
a chemical test that results indicating .08% or more by weight of alcohol in the
blood shall, and the existence of a blood alcohol content sufficient to render the
person incapable of safely driving a vehicle can, result in suspension or revocation
of the person’s license or privilege to operate a motor vehicle.

(3) If the person submits to that chemical test and the results indicate a blood
alcohol content of .08% or more, or if the officer makes a determination, based on
reasonable grounds to believe that the determination is correct, that the person
is otherwise in violation of section 41-6-44, the officer directing administration of
the test or making the determination shall serve on the person, on behalf of the
department, immediate notice of the department’s intention to suspend the person’s
privilege or license to drive. If the officer serves that immediate notice on behalf
of the department he shall take the Utah driver license or certificate or permit,
if any, of the driver, issue a temporary license effective for only 30 days, and supply
to the driver, on a form to be approved by the department, basic information
regarding how to obtain a prompt hearing before the department. A citation issued
by the officer may, if approved as to form by the department, serve also as the
temporary license.

(4) The peace officer serving the notice shall send to the department within five
days after the date of arrest and service of the notice the person’s license along
with a copy of the citation issued regarding the offense, and a sworn report indicat-
ing the chemical test results, if any, and any other basis for the officer’s determina-
tion that the person has violated section 41-6-44, and the officer’s belief regarding
the person’s violation of section 41-6-44. Each such report shall be on a form
approved by the department and shall be endorsed by the police chief or his equiva-
lent or by a person authorized by him, other than the officer serving the notice.

(5) Upon written request of a person who has been issued a 30-day license, the
department shall grant to the person an opportunity to be heard within 30 days
after the date of arrest and issuance of the 30-day license, but the request must
be made within 10 days of the date of the arrest and issuance of the 30-day license.
A hearing, if held, shall be before the department in the county in which the arrest
occurred, unless the department and the person agree that the hearing may be held
in some other county. The hearing shall be documented and its scope shall cover
the issues of whether a peace officer had reasonable grounds to believe the person

52



OPERATORS’ LICENSE ACT 41-2-21

to have been operating a motor vehicle in violation of section 41-6-44, whether the
person refused to submit to the test, and the test results, if any. In connection
with a hearing the department or its duly authorized agent may administer oaths
and may issue subpoenas for the attendance of witnesses and the production of
relevant books and papers. One or more members of the department may conduct
the hearing, and any decision made after a hearing before any number of the mem-
bers of the department shall be as valid as if made after a hearing before the full
membership of the department. After the hearing, the department shall order,
either that the person’s license or privilege to drive be suspended or that it not
be suspended. A first suspension, whether ordered or not challenged under this sub-
section, shall be for a period of 90 days, beginning on the 31st day after the date
of the arrest. A second or subsequent suspension under this subsection shall be
for a period of 120 days, beginning on the 31st day after the date of arrest. The
department shall assess against a person, in addition to any fee imposed under
subsection 41-2-8(7), a fee of $25, which must be paid before the person’s driving
privilege is reinstated, to cover administrative costs, and which fee shall be can-
celled if the person obtains an unappealled department-hearing or court decision
that the suspension was not proper. A person whose license has been suspended
by the department under this subsection may file a petition within 30 days after
the suspension for a hearing in the matter which, if held, shall be governed by
the provisions of section 41-2-20.

History: C 1953, 41-2-19 6, enacted by L.
1983, ch 99, §6

41-2-20. Judicial review of license cancellation, revocation or suspension
— Scope of review. Any person denied a license or whose license has been can-
celed, suspended or revoked by the department except where such cancellation or
revocation is mandatory under the provisions of this act unless the suspension
occurred pursuant to section 41-2-19 6 shall have the right to file a petition within
thirty days thereafter for a hearing in the matter in a court of record in the county
wherein such person shall reside and such court is hereby vested with jurisdiction
and it shall be its duty to set the matter for hearing upon ten days’ written notice
to the department; and thereupen to take testimony and examine into the faets
of the esse and to determine whether the petitioner is entitled to & heense or is
subjeet to eancelation; suspension or revoestion of lieense under the provisions of
this aet. The court’s jurisdiction is limited to a review of the record to determine
whether or not the department’s decision was arbitrary or capricious.

History: L 1933, ch 45, § 20, 1935, ch 47,
§2, C 1943, 57-4-23, L. 1983, ch 99, § 7

41-2-21. New license after revocation. (1) Any person whose license has been
revoked under this act shall not be entitled to apply for or receive any new license
until the expiration of one year from the date such former license was revoked
or longer as provided in sections 41-2-18 and 41-2-19. Licenses which have been
revoked may not be renewed, but application for a new license must be filed as
provided in section 41-2-8, and a license so issued shall be subject to all of the
provisions of an original license The department shall not grant the license until
an investigation of the character, abilities and habits of the driver has been made
to indicate whether it will be safe to again grant him the privilege of using the
highways.

(2) Any resident or nonresident whose operator’s er ehauffeur’s license to oper-
ate a motor vehicle in this state has been suspended or revoked as provided in this

53



41-6-44.2 MOTOR VEHICLES

@ (8) A peace officer may, without a warrant, arrest a person for a violation
of this section when sueh the violation is coupled with an accident or collision in
which suek the person is involved and when sueh the violation has, in fact, been
committed, although not in his presence, if the officer has reasonable cause to
believe that the violation was committed by suek the person.

€ (9) The department of public safety shall reveke suspend for a period of 90
days the operator’s er ehauffeur’s license of any person convicted for the first time
under subsection (1) of this section, and shall revoke for one year the [icense of
any person otherwise convicted under this section, except that tﬁe_a'eﬁtment may
subtract from any suspension period the number of days for which a license was
previously suspended under section 41-2-19.6 if the previous suspension was based

on the same occurrence which the record of conviction is based upon.

History: L. 1941, ch. 52, §34; C. 1943,
§7-7-111; L. 1949, ch. 65, § 1; 1957, ch. 75, § 1;
1967, ch. 88, §2; 1969, ch. 107, §2; 1977, ch.
268, §3; 1979, ch. 243, §1; 1981, ch. 63, §2
1982, ch. 46, §1; 1983, ch. 99, §13; 1983, ch.
103, § 1; 1983, ch. 183, § 33.

Compiler’s Notes.

Laws 1983, ch. 183, discontinuing separate
classification for chauffeur’s license, is effec-
tive January 1, 1984.

The 1982 amendment increased the mini-
mum term in subsec. (d) from 30 to 60 days;
deleted “not less than $100 nor more than”
before “$299” in subsec. (d); inserted subsec.
(e); redesignated former subsec. (e) as (f);
increased the period of work from not less
than two nor more than 10 days to not less

41-6-44.2. Repealed.

Repeal.

Section 41-6-44.2 (L. 1973, ch. 80, § 2; 1982
(2nd S.8.), ch. 4, § 2), relating to driving with

than 10 nor more than 30 days in the first
sentence of subsec. (f); added “or to obtain
treatment at an alcohol rehabilitation facil-
ity” to the first sentence of subsec. (f);
increased the periods in the second sentence
of subsec. (f) from not less than 10 nor more
than 30 days to not less than 30 nor more
than 90 days; added “plus obtain treatment
at an alcohol rehabilitation facility” to the
second sentence of subsec. (f); inserted
subsec. (g); redesignated former subsecs. (f)
and (g) as (h) and (i). -

Effective Date.

Section 2 of Laws 1982, ch. 46 provided
that the act should take effect upon approval.
Approved February 19, 1982.

blood alcohol content of .10% or higher, was
repealed by Laws 1983, ch. 99, § 21.

41-6-44.3. Standards for chemical breath analysis — Evidence. (1) The com-
missioner of public safety shall establish standards for the administration and
interpretation of chemical analysis of a person’s breath including standards of

training.

(2) In any action or proceeding in which it is material to prove that a person
was driving or in actual physical control of a vehicle while under the influence of
alcohol or driving with a blood alcohol content ef 30% er greater statutorily pro-
hibited, documents offered as memoranda or records of acts, conditions or events
to prove that the analysis was made and aeeursey of the instrument were

te used was accurate, according to standards established in subsection

(1) shall be admissible if:

(a) The judge finds that they were made in the regular course of the investiga-
tion at or about the time of the act, condition or event; and

(b) The source of information from which made and the method and circum-
stances of their preparation were such as to indicate their trustworthiness.

(3) If the judge finds that the standards established under subsection (1) and
the previsions conditions of subsection (2) have been met, there shel be is a pre-
sumption that the test results are valid and further foundation for introduction

of the evidence is unnecessary.

History: C. 1953, 41-6-44.3, enacted by L.
1979, ch. 243, § 2; L. 1983, ch. 99, § 14.



TRAFFIC RULES AND REGULATIONS 41-6-44.10

41-6-44.5. Admissibility of chemical test results in actions for driving under
the influence or with a prohibited blood alcohol content — Weight. (1) In any
action or proceeding in which it is material to prove that a person was driving
or in actual physical control of a vehicle while under the influence of alcohol or
with a blood alcohol content of 180% or greater statutorily prohibited, the results
of a chemical test or tests as authorized in section 41-6-44.10 shall be admissible
as evidence.

(2) If the chemical test was taken within two hours of the alleged driving or
actual physical control, the blood alcohol level of the person at the time of the
alleged driving or actual physical control shall be presumed to be not less than
the level of the alcohol determined to be in the blood by the chemical test.

(3) If the chemical test was taken more than two hours after the alleged driving
or actual physical control, the test result shall be admissible as evidence of the
person’s blood alcohol level at the time of the alleged driving or actual physical
control, but the trier of fact shall determine what weight shall be given to the
result of the test.

(4) The foregoing provisions of this section shall not be eonstrued as Hmiting
mm&mwwwmmé%é&ewm%
in seetion 41-6-44; nor shall they prevent a court from receiving otherwise admissi-
ble evidence as to a defendant’s blood alcohol level at the time of the alleged driv-
ing or actual physical control.

History: C 1953, 41-6-44 5, enacted by L.
1979, ch 243, § 3, L 1983, ch. 99, § 15

41-6-44.8. Municipal attorneys authorized to prosecute for driving while
license suspended or revoked. Alleged violations of section 41-2-28, which consist
of the person driving while his operator’s or chauffeur’s license is suspended or
revoked for a violation of section 41-6-44, a local ordinance which complies with
the requirements of section 41-6-43, section 41-6-44.10, section 76-5-207, or a crimi-
nal prohibition that the person was charged with violating as a result of a plea
bargain after having been originally charged with violating one of more of those
sections or ordinances, may be prosecuted by attorneys of cities and towns as well
as by prosecutors who are empowered elsewhere in this code to prosecute those
alleged violations.

History: C 1953, 41-6-44 8, enacted by L. attorneys of cities and towns to prosecute
1983, ch 102, §1 those alleged violations

. This act enacts section 41-6-44 8, Utah
Title of Act. Code Annotated 1953 — Laws 1983, ch 102

An act 1elating to prosecution of alleged

violations of section 41-2-28, empowering city

41-6-44.10. Implied consent to chemical tests for alcohol or drug — Refusal
to allow — Warning, report, revocation of license — Court action on revoca-
tion — Person incapable of refusal — Results of test available — Who may
give test — Evidence. (&) (1) Any person operating a motor vehicle in this state
shall be deemed to have given his consent to a chemical test or tests of his breath,
blood, or urine for the purpose of determining whether he was driving or in actual
physical control of a motor vehicle while having a blood alcohol content statutorily
prohibited, or while under the influence of alcohol, any drug, or combination of
alcohol and any drug as detailed in section 41-6-44, previded that suek so long as
the test is or tests are administered at the direction of a peace officer having
grounds to believe sueh that person to have been driving or in actual physical con-
trol of a motor vehicle while having a blood alcohol content statutorily prohibited,
or while under the influence of alcohol, any drug, or combination of alcohol and
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41-6-44.10 MOTOR VEHICLES

any drug as detailed in section 41-6-44. A peace officer shall determine which of
the aforesaid tests shall be administered.

No person; who has been requested pursuant to under this section to submit to
a chemical test or tests of his breath, blood, or urine, shall have the right to select
the test or tests to be administered. The failure or inability of a peace officer to
arrange for any specific test shell is not be a defense with regard to taking a test
requested by a peace officer mer and it shall not be a defense in any criminal, civil
or administrative proceeding resulting from a person’s refusal to submit to the
requested test or tests.

¢b) (2) If suek the person has been placed under arrest and has thereafter been
requested by a peace officer to submit to any one or more of the chemical tests
provided for in subsection ¢a) (1) of this section and refuses to submit to suek the
chemical test or tests, suek the person shall be warned by a peace officer requesting
the test or tests that a refusal to submit to the test or tests can result in revocation
of his license to operate a motor vehicle. Following this warning, unless sueh the
person immediately requests the chemical test or tests as offered by a peace officer
be administered, no test shall be given and a peace officer shall submit a sworn
report, within five days after the date of the arrest, that he had grounds to believe
the arrested person had been driving or was in actual physical control of a motor
vehicle while having a blood alcohol content statutorily prohibited or while under
the influence of alcohol or any drug or combination of alcohol and any drug as
detailed in section 41-6-44 and that the person had refused to submit to a chemical
test or tests as set forth in subsection ¢&) (1) of this section. Within 20 days after
receiving a sworn report from a peace officer to the effect that suek the person
has refused a chemical test or tests the department shall notify sueh the person
of a hearing before the department. If at said that hearing the department deter-
mines that the person was granted the right to submit to a chemical test or tests
and refused to submit to sueh the test or tests, or if suek the person fails to appear
before the department as required in the notice, the department shall revoke for
one year his license or permit to drive. The department shall also assess against
the person, in addition to any fee imposed under subsection 41-2-8 (7), a fee of $25,
which must be paid before the person’s driving privilege is reinstated, to cover
administrative costs, and which fee shall be cancelled if the person obtains an
unappealed court decision following a proceeding allowed under this subsection that
the revocation was not proper. Any person whose license has been revoked by the
department under the provisions of this section shall have the right to file a peti-
tion within 30 days thereafter for a hearing in the matter in the district court
in the county in which sueh the person shall reside resides. Sueh The court is
hereby vested with jurisdiction, and it shall be its duty to set the matter for trial
de novo upon 10-days’ written notice to the department and thereupon te take testi-
mony and examine into the facts of the case and te determine whether the
petitioner’s license is subject to revocation under the provisions of this eet chapter.

¢e) (38) Any person who is dead, unconscious, or in any other condition rendering
him incapable of refusal to submit to any such chemical test or tests shall be
deemed not to have withdrawn the consent provided for in subsection &) (1) of
this section, and the test or tests may be administered whether such person has
been arrested or not.

(4 (4) Upon the request of the person who was tested, the results of such test
or tests shall be made available to him.

¢} (5) Only a physician, registered nurse, practical nurse or person authorized
under subsection 26-1-30 (19), acting at the request of a peace officer can withdraw
blood for the purpose of determining the alcoholic or drug content therein. This
limitation shall not apply to the taking of a urine or breath specimen. Any physi-
cian, registered nurse, practical nurse or person authorized under subsection
26-1-30 (19) who, at the direction of a peace officer, draws a sample of blood from
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any person whom a peace officer has reason to believe is driving in violation of
this chapter, or hospital or medical facility at which such sample is drawn, shall
be immune from any civil or criminal liability arising therefrom, provided such
test is administered according to standard medical practice.

¢ (6) The person to be tested may, at his own expense, have a physician of
his own choosing administer a chemical test in addition to the test or tests admin-
istered at the direction of a peace officer. The failure or inability to obtain such
additional test shall not affect admissability of the results of the test or tests taken
at the direction of a peace officer, nor preclude nor delay the test or tests to be
taken at the direction of a peace officer. Such additional test shall be subsequent
to the test or tests administered at the direction of a peace officer.

) (1) For the purpose of determining whether to submit to a chemical test
or tests, the person to be tested shall not have the right to consult an attorney
nor shall such a person be permitted to have an attorney, physician or other person
present as a condition for the taking of any test.

¢ (8) If a person under arrest refuses to submit to a chemical test or tests
under the provisions of this section, evidence of refusal shall be admissible in any
civil or criminal action or proceeding arising out of acts alleged to have been com-
mitted while the person was driving or in actual physical control of a motor vehicle
while under the influence of alcohol or any drug or combination of alecohol and any

drug.

History: C 1953, 41-6-44 10, enacted by L
1981, ch 126, § 43, L 1983, ch 99, § 16.

Actual physical control.

To establish actual physical control of a
vehicle for purposes of this section, it is
unnecessary to show actual intent to control
the vehicle, intent to control a vehicle may be
inferred from the performance of those acts
which constitute actual physical control.
Garcia v Schwendiman (1982) 645 P 2d 651.

There was an adequate showing that
motorist was in actual physical control of a
motor vehicle where motorist occupied the
driver's position behind the steering wheel of
a motor vehicle with possession of the igni-
tion key and with apparent ability to start
and move the vehicle, fact that vehicle was
blocked by a fence and another vehicle and
could be moved only a few feet did not pre-
clude a finding of actual physical control
Garcia v Schwendiman (1982) 645 P 2d 651

The “actual physical control” language of
this section should be read as intending to
prevent intoxicated drivers from entering
their vehicles except as passengers or passive

41-6-44.30.

occupants Garcia v. Schwendiman (1982) 645
P 2d 651.

Proceeding to revoke license for failure to
submit to test.

Driver's license revocation proceeding for
failure to submit to a requested chemical test
requires proof only by a preponderance of
the evidence Garcia v Schwendiman (1982)
645 P 2d 651

At a proceeding to revoke a driver’s license
for failure to submit to a requested chemical
test, department of public safety has the bur-
den to show arrested person was driving or
in actual physical control of a motor vehicle
in addition to showing that the arresting
officer had grounds to believe that the
arrested person was under the influence, the
same evidentiary burden must be met in a
trial de novo in the district court Garcia v
Schwendiman (1982) 645 P 2d 651

Law Reviews.

Hansen v Owens — Expansion of the Priv-
ilege against Self-Incrimination to Unknown
Limits, 1981 Utah L Rev 447

Seizure and impoundment of vehicles by category I peace offi-

cers. The legislature finds that it is contrary to the safety of the public to leave

vehicles unattended on public roads.

(1) If a category I peace officer arrests or cites the driver of a vehicle for violat-
ing sections 41-6-43, 41-6-44, 41-6-44.2, or 41-6-44.10, the officer shall seize and

impound the vehicle.

(2) Any such officer who impounds a vehicle under this section shall remove,
or cause the vehicle to be removed, to the nearest accessible state impound yard
that meets the standards set by rule by the state department of motor vehicles,
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