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COMPLAINT

1. Plaintiff is a corporation duly organized and
existing under and bf virtue of the laws of the State of Utah
with its principal place of business in Summit County, Utah.

2. The defendant Ensign Company is a limited partner-
ship organized and existing under and by virtue of the laws of
the State of California; that the remaining defendants are all
corporations duly organized and existing under and by virtue of
the laws of the State of Utah.

3. On or about the 24th day of January, 1967, the
Major-Blakeney Corporation and Robert W. Ensign entered into an
agreement , Exhibit A attached hereto. Saigd agreement in part
provides for the division of property acquired and to be acquired
by the parties and which said property is located within the
boundaries of the Park City West quadrangle as identified by the
United States Geological Survey, field check date 1955, Summit
County, Utanh.

L. Thereafter, all of the interest of Robert W. Ensign
in and to the agreement, Exhibit A, and in the property which is
the subject matter of this action was assigned by the said Robert
W. Ensign to Ensign Company, a limited partnership. Subsequently,

the defendants Ski Park City Wést, Inc., and Aspen Grove, Inc.,

R- 4
acquired an interest in Exhibit A and in and to the property

which is the subject matter of this action.
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5. On or about June 26, 1968, Major-Blakeney Corpor;
tion assigned and transferred to plaintiff all of its right, s
and interest in and to the agreement, Exhibit A, and in and t,
the properties then acquired and to be acquired by the parties
and which constitute the subject matter of this action.

' 6. On July 31,' 1968, the plaintiff, Park City Utan
Corporation, and one of the defendants; Ensign Company, caused
to have transferred to William S. Richards certain properties
to be held by the said William S. Richards and thereafter dis-
tributed to plaintiff and the defendant Ensign Company and thsi:
assigns as set forth in said agreement and pursuant to future
instructions to be received from Ensign Company and Park City
Utah Corporation.

7. The defendants Aspen Grove, Inc., and Ski Park
City West, Inc., claim an interest in some of the properties
which are the subject matter of this litigation.

8. From time to time since the 24th day of January,
1967, the parties have agreed to and completed the division of
certain properties and interest in properties as contemplated b

the agreement, Exhibit A,

e ra . e Flamx BUtioING

9. On or about the 24th day of March, 1970, the de- |
fendant Aspen Grove; Inc., with the knowledge of the other
defendants, by letters instructed the said William S. Richards:
make a division of certain property held by him between Aspen
Grove, Inc., and Park City Utah Corporation. Plaintiff agreed:

. . 1ett
the division of property as outlined in the March 24, 1970
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Library Services and Technology Act, administered by the Utah State Library. A
Machine-generated OCR, may contain errors. pp ‘

ey



200 waLkcr BANK BULDING

BaLT Laxe Giry, UYAHn 04113

R -4
Thereafter, and pursuant to the March 24, 1970 letters received
from the defendant Aspen Grove, Inc., William S. Richards sub-

mitted to plaintiff and defendants copies of deeds and other

R-5
documents preparatory to the division of the properties as re-
quested by Aspen Grove, Inc., and approved by plaintiff. In
addition, the plaintiff submitted to said defendants and to the
said William S. Richards a proposed division of other properties
in accordance with the agreements herein referred to.

10. Pursuant to the March 24, 1970 letters and at the
request of the defendants, and with plaintiff's approval, certain
properties have in fact been transferred by the said William S.
Richards for the benefit of the defendants.

11. The defendants Aspen Grove, Inc. and Ski Park City
West, Ine., by and through John Hansen, attorney and officer of
the defendant Ski Park City West, Inc.; subsequently advised the
said William S. Richards that the defendants Ski Park City West,
Inc., and Aspen Grove, Inc., would not ratify and accept the
division of properties as previously outlined in the letters of
March 24, 1970 by Aspen Grove, Inc.; and as accepted by plaintiff.

12. A dispute now exists between plaintiff and the
defendants concerning the division of properties and interests in
properties subject to the agreement, Exhibit A, and to subsequent

agreements between the parties, and until said dispute is settled,

App. 3
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the said William S. Richards cannot divide and distribute the
properties and interests in properties as contemplated by the
.parties pursuant to sald agreement.

13. The dispute which has arisen between plaintiff,

90D WaLxken Banx BulLoING

defendants is such that the plaintiff and said defendants cap
exercise their rights and duties with reference to the utilig
sale and transfer of properties which are the subject matter g
this action, until said dispute 1is settled.

14. William S. Richards claims no interest, legal,

equitable, possessory or otherwise, in and to the subject prop

ties and has executed his consent to quit-claim said property

R-6

pursuant to order of the court, a copy of said consent is
attached hereto, marked Exhibit B, and made a part hereof tof
same extent and effect as if set out herein in full.

15. Inladdition to the properties held by the said
William S. Richards there are other properties to be divided
between plaintiff and defendants; that the dispute between the
parties is such that plaintiff and defendants cannot exercise
their rights and duties with reference to the utilization, sal
and transfer of said properties until said dispute 1is settled.

16. The land which constitutes the subject matter®
the March 24, 1970 letters referred to above is located in Sur-

County, State of Utah and is more particularly described in

app- 4

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

IST)

Tv. UTar @A

SALT Laxe 1



R -6

Exhibits C and D attached hereto. Pursuant to said letter, the

property described in Exhibit C and D should be conveyed to the
parties as therein indicated.

17. The land described in Exhibits E and F attached
hereto constitutes the remaining part of the land to be divided
between the parties and is located in Summit County, State of
Utah. It does not include the land described in the March 24,
1970 letters. Exhibit E is that land which plaintiff proposes
should be conveyed to plaintiff. Exhibit F i1s that land which
plaintiff proposes should be conveyed to defendants. The division
of lands as set forth in Exhibits E and F is fair and equitable.
Land parcels described in Exhibits E and F are identified by
corresponding numbers in the map marked Exhibit G, attached
hereto.

18. The defendants by virtue of their refusal to agree
as to the conveyance of property have breached their agreement
with plaintiff and plaintiff is entitled to a reasonable
attorneys' fee.

WHEREFORE, plaintiff prays:

R -7

(1) For judgment declaring and determining the
property rights of plaintiff and defendants.
fees and for plaintiff's

(2) For reasonable attorneys’

costs incurred and further relief.

DATED this 2nd day of February, 1871.

App. 5
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EXHIBIT A TO COMPLAINT

AGREEMENT
This agreement made the Twenty-fourth day of January, 1967, by
and between The Major-Blakeney Corporation, a corporation,
hereinafter referred to as Major, and Robert W. Ensign, herein-
after referred to as Ensign:
WITNESSETH:
Whereas, Major, through its managing officer Robert Major,
originally discovered and investigated certain real property
lying within the U.S.G.S. Park City West Quadrangle, Utah, to
determine the feasibility of developing the same into a recrea-
tional ski resort for profit, and has consequently received
various commitments from the owners thereof to sell and/or lease
said land to Major for such purposes; and,
Whereas, Major has qualified with the state of Utah, through its
officer Robert Major, to construct and develop fixed engineering
works such as highways, roads, bridges, dams, hydroelectric
systems, water supply and similar projects related to the develop-
ment of a ski resort, by virtue of the corporate engineering
license No. 7378 and said officer's individual engineering license
No. All956; and,
Whereas, Major has further qualifie~ with the state of Utah,
Business Regulation Division, for the highest financial bid limit

category "Class I", permitting said corporation to engage in the

above mentioned engineering field unlimited by dollar amount; and,

App. 6
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Whereas, it is the purpose hereof that Major cause various lang
parcels to be conveyed in fee simple and/or sub-leased to
Ensign, pursuant to Major's agreements with the owners now
pending, thereafter to be developed by Major into a ski resort
as more fully described hereinbelow;
NOW THEREFORE, in exchange for the mutual promises herein made
and other valuable consideration, Major and Ensign agree as
follows:

Purchase of Land

1. Henceforth neither Major or Ensign, directly or indirectly,
shall acquire and/or lease real property the boundaries of the
Park City West Quadrangle, U.S.G.S. Department of The Interior
field check date 1955, outside the provisions of this agreement
unless mutually consented to in writing by these parties.
2. Land purchases will be consummated through an escrow company
bonded and

R~-9
licensed in California, with similar affiliations in Utah.
During the course of development, escrows will be opened from
time to time by Major according to its agreement with the owners
of the land to be acguired hereunder, wherein escrow instructions
will direct that Major and Ensign or their respective nominees
acquire title separately to plots of land equal in size and
situated in substantially equivalent locations. Promissory notes
representing the balance due for the purchase price of said land

i urit
parcels, which notes may be secured by mortgages or other sec
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R-9
instruments, shall likewise be executed separately by Ensign
and Major in equal amounts and terms covering separate but
equal land parcels, as herein defined. Every cash payment
shall release land free and clear of all encumbrances on the
basis of three acres released to four acres paid for.
3. In every escrow for the purchase of land hereunder there
shall be provided, in appropriate form, an easement for
ingress and egress together with a reservation allowing installa-
tion of utilities sufficient to serve any portion of the land
being conveyed, which easement shall conform in width and loca-
tion to the best standards of land planning as defined by the
local governing agency according to their subdivision specifi-
cations in this regard. Said easement shall be comprised of
equal portions of the property to be granted Ensign and Major,
respectively. At such time in the future as all or any part
of the subject land is lawfully subdivided, thereupon, Major
and Ensign, or their successors in interest, shall execute such
tract maps and other documents as may be necessary and proper
prerequisites to the recordation of subdivision plats, which
may adjust minor variations of original bearings and distances
in order to comply with sound land planning principles and the
objectives herein stated. In anv event, it is intended that
parcels of land purchased hereunder shall at all times have
legal unrestricted access from the Utah State highway for ingress
and egress in favor of Ensign, Major and parties claiming under

them.

App. 8
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4. Prior to opening any of the aforesaid eéscrows, Major sha|
present to Ensign the agreement entered into between Major ap
the land owners and Ensign shall have the right to either
approve or disapprove the next proposed purchase thereunder,
In the event any such proposed purchase is not approved by
Ensign, Major may continue with the purchase of the rejected
portion for its own account and shall

R - 10
provide access, according to the Master Paln hereinafter
described, for adjoining land previously conveyed to Ensign
pursuant to paragraph "3." hereof.
5. Ensign shall be responsible for paying any and all cash
consideration, fees, charges and other costs initially and
subseguently reguired to acquire good title to the land which
will be conveyed through escrows; this to include installments
that become due upon promissory notes secured by mortgages or
other security instruments, covering encumbered land thus
purchased. Provided, however, such costs and charges as can
reasonably be determined prior to opening escorw shall be
enumerated by Major for Ensign's approval. Ensign may reject
those costs which are unreasonable, excessive or unnecessary
compared with customary costs charged by competing firms of
good reputation. If rejected charges are not modified to

levels charged by the average of three such competing firms,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services App . 9
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R - 10
Ensign hereby reserves the right to engage the most reason-
able competing firm to accomplish ‘the objectives cited.

Land to be Leased

6. Major is to acquire a leasehold interest in the real
property westerly of Utah State Highway 248, between the

7,000 and 10,000 elevations, known as the Snyderville area,
comprising approximately 3000 acres initially with contingent
rights upon approximately 5,000 additional acres; all of said
acreage presently in private ownership. Additionally, Major
will execute use-permit applications with the U. S. Government
Bureau of Land Management, covering approximately 1,000 acres,
to allow use of said Bureau's land which adjoins the privately
owned land above mentioned, for the recreational ski-run pur-
poses hereinbefore set forth. Major shall sub-lease to Ensign
the land encompassed by the aforesaid leasehold and use-permit
in the form which finally emanates from negotiations now
pending between Major and the land owners. However, Ensign
shall not be compelled to undertake the obligations under any
sub-lease, permit or otherwise, until the final form and

terms thereof have been approved by Ensign. Failure to approve
such terms will in no way affect Ensign's interest acquired or
to be acquired in land not under lease or use-permit.

7. Based upon rental and deposit schedules previously delivered
to the land owners of land to be leased hereunder, which

schedules were approved by them

App. 11
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pending execution of formal lease agreements, Major shall
sub-lease to Ensign the respective private property holdings
shown, during the initial terms, for the consideration out-
lined as follows:
Condas Land

a. Up to $100,000.00 gross receipts per season: Major shall receive 4.8% ther

Fram.. 100,000.00 " " to $200,000.00: " " " 5.8%
From.. 200,000.00 “ " to $300,000.00: " " " 6.8%
Fram.. 300,000.00 " to 400,000.00: " " " 7.5%
Fram.. 400,000.00 " " +to 500,000.00: " " " 7.8%
Fram.. 500,000.00 " " to 600,000.00: " " ! 7.9
Over.. 600,000.00 " R /o PR ceent " " ! 8.7%

b. Upon the completion of one or more new chair-1lifts during any
calendar year, equalling not less than 2,500 lineal feet, for
the subsequent 4 ski seasons the rate above $600,000.00 gross
receipts shall revert to 4.8%, 5.8%, 6.8%, 7.5%, 7.8%, 7.9%,
and 8.7%, in that order, for succeeding $100,000.00 bracket.

c. The foregoing percentage of gross receipts rates shall incluk
off-season maintenance of existing ski runs without further
expense to Ensign, as mcre fully described hereinaf:er under .
"Planning, Development and Engineering.”

d. Upon Ensign's approval and execution of the sub-lease herein
referred to, a lease deposit in the sum of $10,000.00 shall

be deposited by Ensign, payable in two equal installments120

days apart if desired. Said deposit shall be applied upon ¢

4th operating ski season sub-lease rental.
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Russell Land

Up to $100,000.00 gross receipts per seasan: Major shall receive $3.50 per acre

Fram.. 100,000.00 " " to $200,000.00: " " " 4.50 "
Fram.. 200,000.00 " " to 300,000.00: " " " 5.25 "
From.. 300,000.00 " " to 400,000.00: " o " 6.00
Fram.. 400,000.60 " " to 500,000.00: " " " 6.75 "
From.. 500,000.00 " " to 600,000.00: " " " 7.50 "
Over.. 600,000.00 " [ <~ TP veeas " " " 8.25 "

Upon the completion of one or more new chair-lifts during any
calendar year, totalling not less than 2,500 lineal feet, for
the subsequent 4 ski seasons the rate above $600,000.00 gross
receipts shall revert to $3.50, $4.50, $5.25,

R - 12
$6.00, $6.75, $7.50 and $8.25 per acre, in that oder, for

succeeding $100,000.00 brackets.

. The above stated "gross receipts", in this Russell section

and the "Condas land" section, is defined as income derived
and limited to the specific land area section named and
excluding such income from any and all other areas, adjoining
or otherwise. Separate accounting ledgers shall be maintained
by Ensign separating receipts as between the Russell and
Condas areas.

The foregoing dollars-per-acre rates shall include off-season
maintenance of existing ski-runs without further expense to

Ensign, as more fully described hereinafter under "Planning,

Development and Engineering”.

App. 13
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Upon Ensign's approval and execution of the sub-lease
covering the land in this section, a lease deposit in the
sum of $5,000.00 shall be deposited by Ensign, payable in
two equal installments 120 days apart if desired. Said
deposit shall be applied upon the 4th operating ski season
sub-lease rental for this land area.

U. S. Government and Miscellaneous Land
As to land areas not included within the foregoing Condas or
Russell sections, that may be utilized in conjunction with
the subject ski resort under lease and/or use permits, Ensign
shall pay to Major the actual cost according to the terms
thereof plus an additional $2.00 per acre of land thus encom-
passed, per season, to help defray Major's expense in the
off~season maintenance of any ski-run segments thereon,
without further expense to Ensign therefor.

Planning, Development and Engineering

8. It is the intention hereof that in substance Major is both
selling and leasing ski resort land to Ensign, any form to the
contrary notwithstanding, and in conjunction therewith Major
is to implement such sale and lease herein by performing
certain acts and providing services and/or materials furnished
by others competent to do so, as may be necessary to complete
the physical elements of the ski resort; this to include, but
not limited to, project planning, site preparation, off-site
preparation and structures. As developer, Major shall exercist

. . . . ivin
over~-all control and direction of the entire project receiving
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R - 12
payment therefor from Ensign

R - 13
covering any and all overhead, supervision and disbursements
of any nature or kind whatever needed to complete the project
as hereinafter recited.
9. Major shall cause to be prepared a Master Plan for the
entire commercial and/or residential ground site area
delineating building plots, roadways, easements, landscaping,
engineering structures and ski runs. Based thereon various
maps, profiles, surveys and structure plans will be prepared
from time to time, in accordance with applicable governmental
requirements, preceding the physical construction of improve-
ments therein described. Prior to commencing work upon the
foregoing drawings, or any of them, Ensign must authorize the
same in writing; thereupon, funds necessary to defray their
cost shall be placed in escrow with instructions to release
the funds on receipt of completed drawings together with
appropriate lien releases, receipts or affidavits of payment
evidencing complete discharge of the obligation. The sums set
forth below, opposite the scope and identity of the drawings
to be produced, are inclusive and no further amounts shall be
authorized Major whether for airline fares, per diem, local
transportation or similar out-of-state extra expenses incurred
while supervising conduct of the work, to wit:

k. Ground Site Evaluation: Studies shall be made and

written reports furnished as to storm water drainage

App. 15
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and erosion, domestic water sources, soils survey,
community services, governmental zoning-planning
regulations, title reports, waste disposal, public
or private utilities. Cost: $1,800.00
Project Master Plan: In intermediate scale, there
shall be provided a boundary survey; serial terrain
photographs, topographic-contour maps, soils plan,
zoning and land use plan, street pattersn, building
sites, utility and public areas, plan, drainage
courses, tract restrictions and covenants including
architectural controls, general specifications and
elevation layouts. Cost: $5,700.00.
Governmental Tentative Maps: For the initial and
subsequent land developments, constituting only por-
tions of the Master Plan, proposed for completion in
stages over a period of time, a large scale "tentative
map" {(containing the street lay-out, lot dimensions,
topography of 1 ft. contour intervals, utility-drainage
easements and public dedications) in greater detail
than

R - 14
said Master Plan shall be prepared and presented at
formal hearings before the various city, county and
state commissions for their recommendations and

approvals. Cost per lot shown: $15.00

app- 16
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Governmental Final Maps: After conforming a "final
map” and collateral exhibits to the conditions of
approval resulting from appearances before the
aforesaid tentative map hearings and obtaining
through Ensign signatures upon the required face
sheet certificates of all parties holding title to
land previously conveyed to him, a subdivision bond
shall be posted pursuant to statute by said owners
and thereafter said final subdivision map will be
filed of record. Cost per lot filed: $27.00
Governmental Improvement Plans: Following recordation
of the final map, street profiles and plans, domestic
water supply and waste disposal designs, electric
power and gas supply plans will be prepared as working
drawings complying with any and all codes and regula-
tions together with engineering department recommenda-
tions. Cost per lot included: $45.00
Grading Plans: Prior to the construction of any
buildings and/or engineering structures, including
earth moving, there shall be prepared a large scale
grading plan encompassing final site designs and neces-
sary ski-run earth contour changes. Cost per lot or
plot shown: $19.00
Architectural Schematic Drawings: To preserve conti-
nuity, theme and aesthetic value for the project as a

whole, thereby protecting the interests of Major and
App. 17
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Ensign, Major shall engage competent, reputable
architects to provide all preliminary elevation and
floor plan studies for buildings proposed to be
erected upon plots of land where Ensign and/or Major
has retained control thereof. Such preliminary
plans will be prepared pursuant to the desires of
any plot owner thus involved, consistent with the
Master Plan, at these costs:
Up to 1,000 square feet of building area for .50¢
per sqg. ft.
The next 4,000 square feet of area shall equal
.45¢ per sqg. ft.
Above the 5,000 square foot previous total shall
equal .38¢ per sq. ft.

r. Architectural Working Drawings: Upon the design appro-
val, above mentioned, as governed by the Master Plan,
the architects shall promptly furnish

R - 15

final, complete working drawings including all mechani-
cal, electrical and structural engineering therefor
based upon the said preliminary design and complying
with applicable codes, rules and regulations required
by public authority prerequisite to construction.
Final design costs are as follows:

Up to 1,000 square feet of building area shall

equal .50¢ per sqg. ft.

The next 4,000 square feet of area shall equal
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Library S‘er\acgﬁg;ﬁ(ﬁ@ﬁi}:ﬁ%adminfttzed by the Utah State Library.

CR, may Cofitain errors

App- 18



R - 15
Above the 5,000 square foot previous total
shall equal .38¢ per sq. ft.
s. Drawings, Plans and Maps Not Included: Ensign shall
employ a ski chair-lift firm to design and install
such 1lift facilities as may be contemplated by the
express provisions of the Master Plan, subject to
Major's over-all supervision and coordination of all
such firms incident to the project. Other plans,
maps, drawings and reports not specifically recited
herein are excluded from Major's scope of responsibi-
lity.
10. Major shall cause to be constructed any and all streets,
utilities, building sites, ski-runs, buildings and structures
of any kind or nature whatsoever that may be developed upon
the real property under the direct or indirect control of
Ensign, or company in which he is a managing officer. Excluded
therefrom are chair-lifts, trams or other such conveyances used
to transport skiers into or upon ski slopes. On the basis of
final governmental approved working plans, covering items
hereinbelow captioned "Bid Contracts," Major shall submit to
Ensign a lump sum bid price for the completion of such work.
At that juncture Ensign must approve or reject said bid within
10 calendar days. Upon rejecting a bid, Ensign shall obtain
bids from other "Class 1" firms, covering the same plans and
specifications. Thereupon, Major shall have the option of

revising its bid to equal the average of the three lowest bids

App. 19
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submitted to Ensign, in which case Major must be awarded the
contract in the revised amount. Failure to revise a bid, ij
this respect, will abrogate Major's construction right as to
that specific contract together with any liability for the
outcome thereof. Funds for paying the contract amounts shall
be placed in escrow beforehand earmarked for disbursement seni-
monthly as the work progresses, subject to verification by
Ensign that labor and materials thus far installed are not
exceeded by funds released according to an impartially vali-
dated cost breakdown previously deposited in escrow. Appro-
priate lien releases for all labor and

R - 16

materials furnished to the date of disbursement must be pro-
vided Ensign prior to the release of funds. At the time
construction contracts are executed, Ensign must be furnished
with a certified list of suppliers who will contribute
material to the said construction, which list will be used by
Ensign to verify the sufficiency of lien releases thereby
received. Major covenants with Ensign to furnish the best
skill and judgment of its officers and employees in providing
business administration and superintendence of the project as
a whole using every effort to keep upon the work at all times
an adeguate supply of workmen and materials securing its
execution in the best, soundest and most expeditious manner

i i i £] ollowiné
consistent with the interests of Ensign, covering che f
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Survey Field Staking: Prior to pPreparing ski-runs,
survey stakes shall be placed in ground locations to
control and delineate the limits thereof according
to the Master Plan, for the guidance of equipment
crews. Cost per lineal foot of ski-run center-~line:
$.22¢
Ski-Slope Clearing and Surface Grading: Pursuant to
the survey staking above mentioned, ski runs shall be
prepared in such a manner as to permit skiers use
thereof without obstruction within the run when the
official packed snow depth measurement equals 10 inches
or more above the natural ground. The cost per acre
shall be limited by the Utah State Highway Department's
average unit low bid price list for the year 1965 appli-
cable to similar work.
Streets: At no expense to Ensign, Major shall install
paved streets and paved rolled-curbs not less than 32
feet wide for the paved road-bed nor less than 50 feet
wide of total dedication and/or easement area, as
depicted on the Master Plan, for lots or parcels as-
they are released to Ensign free and clear according
to the terms of paragraph "2," hereinbefore recited.
Until it shall likewise be released, land lying between
Ensign's released property and the ski terminal complex

shall be traversed with a good winter-use oil surfaced

road, sufficient to carry heavy traffic from

App. 21
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the state highway to said terminal, at no expense
whatever to Ensign. Major shall provide full and
complete lien releases for any and all work covered
hereby.
Bid Contracts for Utilities: Waste disposal and
drainage systems, domestic water supply, electric
power, gas supply and telephone service shall be
provided under appropriate contract awards in con-
formity with plans and specifications encompassed by

' herein.

paragraph "9.'
Bid Contracts for Buildings and Structures: Commer-
cial buildings, housing, airstrips, parking areas,
dams, reservoirs, bridges, basins, open enclosures,
landscaping, excavations under grading plans and all
manner of similar construction will be completed
according to the Master Plan under contract awards as
outlined above.

Ski-run Maintenance: At no further expense to Ensign,
Major shall provide off-season maintenance of the ski
runs to insure conservation of the original surface
developed under paragraph "u." herein. This to
include erosicn control, removal of storm debris and
boulders, fallen tree removal and landslide dispersion

up to ten thousand cubic feet. For that portion of

landslides over said latter guantity, Major must meet
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an average of the three lowest bids submitted, to
remedy the effects of such slide, in accordance

with the procedure above mentioned.

General Conditions

11. Major and Ensign, as to their separate interests, agree
that all liability insurance, compensation insurance and fire
insurance, where appropriate, shall be carried by each party
for the protection of the other as to those hazards that should
be reasonably expected to arise in connection with the business
enterprises contemplated herein. This coverage shall be to
indemnify and save each other harmless from and against any and
all claims, loss, damage, injury and liability however caused,
resulting from these respective business activities.
12. In the event Major and/or Ensign defaults in the performance
of an act required hereunder, after 10 days written notice to
the defaulting party should said default remain uncured the
party not in default may cure it and thereupon will succeed to
any benefits available as a consequence. The failure by one of
the

R - 18
parties at any time to require performance by the other of any
provision hereof, shall in no way affect the right to there-
after enforce the same. Nor shall the waiver by either party
of any breach be taken or held to be a waiver of any succeeding
breach, or as a waiver of any provision itself. 1If either

party brings suit to compel performance of or to recover for

App. 23
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breach of any condition herein, the losing party shall pay
reasonable attorney fees and costs to the other.
13. It is a primary purpose of this Agreement to establish
separate, distinct proprietary interests in the proposed ski
resort as between Major and Ensign; and no partnership, joint
venture or equivalent significance shall be attributed heretq,
Major shall be shown on any and all signs or other advertising
forms as "Developer" and Ensign shall be designated "Proprietoa
or "Operator" thereon. Further, this Agreement shall not be
assigned or transferred in whole or part, except that the pari
may contract with others fully in reliance hereon.
14. It is expressly agreed that this written contract embodies
the entire agreement of the parties in relation to the subject
matter, and that no understandings, verbal or otherwise, in
relation thereto, exist except as hereinabove expressly set
forth. ©No change, supplementation or modification hereon shal
be valid unless it is in writing and signed by both of the

parties. However, without further writing required should it

a0 warken
UALY Laxg ©

appear that any of the terms herein contained are in conflict
with any rule of law or statutory provision, said terms shall
be deemed inoperative to the extent of such conflict and
thereby modified to conform.

15. Neither party hereto shall be held responsible for damage:
caused by delay or failure to perform hereunder, when the delé
or failure is due to fire, strikes, flooding, snow storms;

. . L. 1
other acts of God, war, riots, public authorities acting
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unreasonable or delays caused by public carriers, all or any

of which cannot be reasonably forecast and/or provided against.
16. All notices shall be in writing and will be effective
upon personal delivery or registered mailing, postage prepaid,

directed to the address of Major or Ensign, as shown beneath

thelr signatures below. Notice shall be deemed given 48 hours
after depositing the same in a United States Post Office in
Califeornia.
IN WITNESS WHEREOF, Major and Ensign have hereunto set their
hands on the date first above mentioned.
The Major-Blakeney Corporation
/s/ R. W. Ensign /s/ R. W. Major
By By
Robert W. Ensign Robert Major, President
Post Office Box 49765
Los Angeles, California 90049
R ~ 164

ORDER

-3

he above entitled matter came on for hearing at a
stecial setting pursuant to the previous Order of the court on
the 7th day of May, 1971, before the Honorable Maurice Harding,
on defendants'! Motions to join City Develoobment Corporaticn and
William S. Richards as additional parties, to consolidate the

ass of Ski Park City West, Inc., vs. Major-Blakeney Corporation

Q

et al, Civil No. 4119, with the above entitled matter, and

>

defendants! Ot jections to Notice of Readiness for Trial; and,

Ap
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plaintiff's Motion for Immediate Trial Setting and further
argument of plaintiff's Motion for Partiail Summary Judgment.
Plaintiff was represented by Gary A. Frank of Richards & Ries
and the defendants were represented by Arthur H. Nielsen or
Nielsen, Condor, Hansen & Henroid. The parties, by and throy
their counsel, having entered into a stipulation in open cow;

with respect to the above matters as evidenced by the Transers

of Proceedings, the original of which is attached hereto as

R - 165

Exhibit "A", and the court having heard the stipulation of the
parties and being fully advised in the premises and good caus:
appearing therefore, and upon motion of counsel,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follos
1. That City Development Corporation be, and it is

hereby, made a party plaintiff in the above entitled matteran:

the case of Ski Park City West, Inc., vs. Major-Blakeney Corpe:

H
i
"
1
€
1
2 |
N
H
i
4
3
0
3
®

N

tion, et al, Civil No. 4119, be, and the same is hereby, conso

dated With the above entitled matter.

o . That with respect to the property located in Par
City West Plat No. 1, a subdivision of Section 36, Township 1
South, Range 3 East; and, Section 31, Township 1 South, Range -
East, Salt Lake Base & Meridian, Summit County, Utah, it 1is

hereby ordered that the property be divided, awarded and com-

to the parties as follows:
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5. That with respect tc the property located in Park

City West Plat No. 2, a subdivision of Sesction 1, Township 2

South, Range 3 East; and, Section 36, Township 1 South, Range

R - 166

3 East, Salt Lake Base & Meridian, Summit County, Utah, it is

3 ) U S
nersby ordered that the proverty be dividsd, awarded and confirnm
ed to the parties as follows:

6. That the said William S. Richards is hereby auth-
orized to make, execute and deliver to the parties in his capa-
city as escrow holder-trustee, without warranty and without
recourse, any and all documents as are necessary to effectuate

the transfer of title of the property as set forth in varag

3
K

(&)

o
w

L and 5 above.

7. That the parties execute and deliver tc the otner
any and all documents necessary to complstely effesctuate ths
transfer of title of the proverty as set forth in paragrapns il

and 5 above, and to take such steps as ars necessary to removea

3

any cloud neretofore created by the respective parties as 1%

P

pertains to that proverty divided, awarded and confirmsd to the

other.

8. That the division relating to Park icr Yest Plat
Jo. 1, set forth in paragrapa 4 avove, 1s without rprejudics tce
the claims of the respective parties; provided, hossver, that any
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recovery or recourse of either party be, and it is hereby
DAS)

limited and is to be satisfied solely from Lots 20, 21, 27 ang
23 of sald Plat No. 1, the title to which is to be retained py
said William S. Richards, escrow holder-trustee, pending furty.
order of the court.

9. That plaintiff's complaint and the counterclainy
the defendant Ski Park City West, Inc., insofar as they relate-

Park City West Plat No. 2, a subdivision more particularly

R - 167

described in paragraph 5 above, be, and the same are hereby,
dismissed.

10. That this Order is to establish ownership by
the parties of the property as described in this Order and thex
shall be no alteration or modification of the division of
property set forth in paragraphs 4 and 5 above, and the market-
ability of saild property shall in no way be impaired by the
parties or this Order.

DATED this 2/ A%‘day of May, 1971.

BY THE COURT:

- - .. .
; .
/7!/.[/. s /'1-//».—‘4"[;,;/-/.;‘

DISTRICT JUDGE
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STIPULATION

The parties above named, by and through their respective
counsel of record, heredy stipulat= as follows:

1. That the property which constitutes the subject
matter of the instant proceeding and which was not included in
the previous Order of the Court entsred on the 21st day of ifay,
1971, may be awarded, divided and confirmad to the raspective
parties pursuant to the map and thrze (3) pages of legal descrip-
tions collectively marked Exhibit A and by this reference incor-
porated herein the same as if fully set forth.

2. That with respect to the property located in Park
City West Plat No. 1 that has not heretofore been divided by and
between the parties, 1t 1s hereby stipulated that the same may be
divided, awarded and confirmed as follows:

TO THE PLAINTIFF PARK CITY UTAH CORPORATION:

BN R - 204

TO THE DE

FENDAVT SKI PARK CITY WzZST, INC.,
a corporation

R - 205

8. That the parties hereto recognize that there are
oy P e 3 s A 4
presently several executory real estate contraccts involved in the
iz bei gui £ h
Park City West oproject wherein property 13 delng acquired for the

: - ti within these
projsot from original sellers and certain propervies Zthin thes

.
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original acquisitions are being sold to third party purchasers.
With respect to these transactions, it is hereby agreed ang sti
lated as follows:

A. That for the protection of the existing orie.
nal sellers and third party purchasers the defendants shall wit.
out restriction or limitation, except as herein provided, apply
third party purchaser proceeds to original seller Qpligationa :

ot Acnrlorter @es g
B. On receipt of third party proceeds¥and pendis

R - 206

disbursements thereof to original seller obligations, the defar-
dants shall deposit said proceeds in a separate trust accouni,:
establishment, terms and conditions of withdrawal therefrom to:
subject to the approval of plaintiff. It is the intent hereof
that said proceeds are to be segregated from the general funds,

accounts and expenditures of defendants and applied only to ori

ginal seller obligations, and are to be received and held in tr

by the defendants to insure performance of the obligations to
original sellers.

C. In the event of a default by a third party
purchaser, the parties hereto agree and stipulate that the pro-

perty shall be resold and the proceeds thereof applied to anj

outstanding original seller obligation as provided for in subpar

graph B above.
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(1) Should there be a deficiency between the
proceeds of the resale and the outstanding original seller obli-
gations, said deficiency shall be the sole responsibilicy of the
defendants.

(2) Should it not be necessary to resell the
property reclaimed by the project from a defaulting third party
purchasar to meet the obligations to original sellers, then said
proverty shall be divided between plaintiff and the defendant Ski
Park City West, Inc., on a fifty-fifty basis, taking into consid-
eration the uses and intended development of surrounding property.

D. It 1s further agreed and stipulated that the
above stated procedure of permitting defendants to apply third
party purcnaser proceeds to original seller obligations 1is an
accomodation by plaintiff to defendants and shall not be construsd
or interpreted as a waiver, modification or alteration of the

other basic agreements between the parties, and should defendants

R - 207

fail to perform as herein provided, this procedure may be revoked
by plaintiff and the original contractual prohibition against
this payment procedure shall be reinstated and enforced.

E. It is further agreed and stipulated that the

3 &
avove stated payment procedure does not alter, amend or modify

defendants' obligations to original sellers or third party pur-
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chasers and in the event of default by defendant, plaintiff p,
. ay

invoke all of its rights and remedies that exist against derg,
Is

dants.

DATED this g i day of July, 1971.

R - 308

JUDGMENT ON STIPULATION

Based on the Stipulation of the parties dated the 232
day of July, 1971, and on motion of Gary A. Frank, of Richard
Richards, attorneys for plaintiffs, and the Court being fully
advised in the premises, and good cause appearing therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follow

1. That with respect to the property located in Par
City West Plat No. 1, a subdivision of Section 36, Township !
South, Range 3 East; and, Section 31, Township 1 South, Range
East, Salt Lake Base & Meridian, Summit County, Utah, it is he
by ordered that the property be divided, awarded and confirmed:
the parties as follows:

TO THE PLAINTIFF PARK CITY UTAH CORPORATION:

TO THE DEFENDANT SKI PARK CITY WEST, INC., a
corporation:

R - 309

i in
5. That with respect to the property described

. 3 ein;i
Exhibits E, F and G of plaintiffs' Complaint on flle per
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1s hereby ordered that the property be divided, awarded and con-
firmed to the parties as follows:

TO THE PLAINTIFF PARK CITY UTAH CORPORATION:

R - 310

TO THE DEFENDANT SKI PARK CITY WEST, INC., a
corporation:

R - 311
3. That William S. Richards is hereby authorizad to

make, execute and deliver to the parties in his capacity as escrow

GALT LaxE G4

holder-trustee, without warrant and without recourse, any and all
documents as are necessary to effectuate the transfer of property
as set forth in paragraphs 1 and 2 above.

4. That the parties execute and deliver to the other
any and all documents necessary to assign and/or convey thneir
interest in that property divided, awarded and confirmed to the
other, and to take such steps as are necessary to remove any

cloud on the marketability of said property.

R~ 313
IT IS FURTHER ORDERED that for the protection of the

existing original sellers and third party purchasers the defsn-

App. 33
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dants shall without restriction or limitation, except as herpe!.

provided, apply third party purchaser proceeds to original sey

obligations.

ST bt
Py [FHRVLIS SRV

A. On receipt of third varty proceeﬁ%}aﬁﬁ pendingd;
bursements thereof to original seller obligations, the defends
shall deposit said proceeds in a separate trust account, the
establishment, terms and conditions of withdrawal therefrom to:
subject to the approval of plaintiff. It is the intent heraﬁé
that said proceeds are to be segregated from the general funds,
accounts and expenditures of defendants and applied only to ori
ginal seller obligations, and are to be received and held in tr
by the defendants to insure performance of the obligations to
original sellers.

B. In the event of default by a third party purchase
the property shall be resold and the proceeds thereof appliedt
any outstanding original seller obligation as herein provided
above.

(1) Should there be a deficiency between the pr

ceeds of the resale and the outstanding original seller oblige

R - 314

. . . vd:‘
said deficiency shall be the sole responsibility of the defen

(2) Should it not be necessary to resell the

- . ; part
property reclaimed by the project from a defaulting third |

. n s al
i i i 1 sellers, the
purchaser to meet the obligations to origlna e s 7
z Ski -
ivi X intif7 and defendant
prqgerty shall be divided between plaintifi
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. Y-] St I . o - P P . R
City West, Inc., on a fifty-fifcy basis, taking into consideraticn

the uses and intended develoopment of surrounding property.

IT IS FURTHER ORDERED that the above stated procedure
of permitting defendants to apply third party purchaéer proceeds
to original seller obligations shall not be construed or inter-
preted as a waiver, modification or alteration of any other tasic
agreement or agreements between the parties and sheculd the dafen-
dants fail to perform as herein ordered, this payment drocedure
is without prejudice to plaintiff to revoke the same and resinstate
the original contractual prohibition against said payment proce-
dure.

IT IS FURTHER ORDERED that the above statad payment
crocedure does not alter, amend or modify defendants' obligations
to original sellers or third party purchasers and is without
prejudice to plaintiff invoking all of 1its rights and ramedies
against defendants in the event of breach or default.

IT IS FURTHER ORDERED that this Judgment, togsther with
the Order previously entered by the Court on the 21st day of May,
1971, constitutes a full and complete determination of the mat-
ters presented by the above entitled action.

DATED this %3+ day of July, 1971.

BY THE COURT:

p—— h -
o
77: 7 ,

o] L.
P R e R R s el

DISTRICT-JUDGE/

1

App. 35
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ORDER TO SHOW CAUSE

Based on the verified Affidavit filed herein and upon motion ¢
Don R. Strong, Attorney for vlaintiffs, and the court being fully adyi;:
in the premises,

IT IS HEREBY ORDERED that the defendant Insien Company, by and
through its general partner Robert Ensign, and the defendant Ski Pary
West, Inc., by and throucn its president, or throurh scme other officer
or director, and, the defendant Aszven Grove, Inc. [whose name has bes
changed to National Property Management, Tnc.] by aﬁd throush its presi

dent, or through scme other officer or director, be arnd they all are he:

by ordered and directed tc avpear before .,70 L., F f,, /" . ke

:

on2 of the judges of the above entitled court, in his courtroom at twe

. : " N e N
Py os County Courthouse, Ferol . Utah, ¢
o (‘\ T‘ ’\.‘ - ’ . o
the o dav of Ui 19°, "/, at the hour
KN o'clock { I, to then and there show cause, 1f anv thevr

have, why thev should not be held in contemnt of ccurt for violation o
the Order dated May 21, 1371, and Judsment dated July 23, 1071, previes
enterad in the above entitled matter; ard, further to show cause, 7%
they may have, whyv thev should not be comnelled to forthuith comply wif
such Order and Judsment; and, further to show cause, if any they my b

why a receiver should not te aprointed to collect ani acoly funds uno”

R - 390

=

wnich

V—
]

certain oblications described in s2id Order and Juderent;  al
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Paprey I - P . .
matters have teen sef forth in the Affidavi:t attachres hepato.

CATED & 5 : o - : o=
CATZ0 this D day of e 10 '

R - 404

MEMORANDUM DECISION

2 oo

Pleintiffs f£ilsd & moticn, supgorted by an aflicavit, for an srier

%0 snov ca1s2 in ths abowvs entitlsd action, s::iliing to have defszaaants ngld

in contampt of court for un &ll w viclation of za or.er, deted ay i

107, end & fanp Lmh, detred July 27, 1271, i this case. 2laintills lso
- + oAy Ll - o A~ 017 ~ Ll " fiucrment
. £y oo o-Soaaeatt eol ol 0 co the or oLl flagment,
and Sor the apiointnint of a roc.iver o coil.ct Lal wnny Tl o

Tix oo Torot Ll oar. .ot A At oo ol ech,

The ordsr to show cause was duly issusd and defeadants moved %o
diswiss it, alleging insufficient grounds for its issuzaace, and its vague-
ness and ambizuity, and that sufficieat reasons for the appoiniment of a
racz2iver had not been stated.

The matter came on for hearing on the order to show cause and
“ne motisn for its dismisszl on October 23, 1974, the cour’ rsserving &
ruling on the motion to dismiss until the olaintiffs haa had an opportunity
to orzsant evideacs in support of the order to show czuse, and after texing
thas tastimony of Dr., Joszph L. Xrofcheclk, the plaiatiifs not tandering any

App. 37
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further evidence other than the files and rescords of tae court, and aftar
considering the argumeats of counsel, the court now holds:
1. That defendants are not guilty of contempt of court, since
nothing was shovn to indicate any intentional violation of the provisions

of the aforesaid order or judgment.

R - 405

2. That no facts werz shown that woula warrani the apoointment
of & rzceiver.

3, That title and possezssion of some of the land divided to the
)

olaintifl, Perit City Jtah Corporation, ty the aforeszid order and judgment

are nov in jeopardy beczuse of certain forzclosurz actions in this court,
vhich werec initiated by reason of the failure to pay the obligations for
vhich the land was the security.

4. That the order, datad #ay 21, 1971, and the judgmant, dated
July 23, 1971, in this cause are valid and binding on the parties hereto
and requirs the defendants, among other things, to pay and discharze the
purchass money obligstions on tﬁe land divided to plaintiff, Park City Uta
Corporation, it being provided that the {unds for such nurpose shall come
from certain third ovarty purchasers, except in case of a deficlency as
orovided by the provision of the judgment mentioned in 4. B (1).

5, That it was not shown that the defendants had rsceivea any
proceeds from third party purchasers vhich should havs been applisd 10

3

ischarge the obligstions sued upon in *hz aforesaid forsclosurzs actions

Q,

. . A
or that should have been otherwise apoli=z pursiast to the aforssaid ored
3 e . N . 3 . - Wanl 313
and judgment, or that any such proce=ds had been diverted to other chant
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The court is aware that

L the basic documsats raferrad to in the

judgaent orovide for payment of certuin land purchases in the named area

to be paid by only one of the partiss, bu
hzve not been incorporated in toto in the order or judgment in
and ars not now before the court for considaration.

The order to show cause should be and is herzby diszissed.

Dated tais 6th day of MHovembar, 1974.

1 the provisions of those documeats

this cause,

’ .
- - .
Ly bk
oo WL LI T L e Ly
Judge Pro Tem. /
R - 428

MOTION TO VACATE AND
SET ASIDE ORDER
CONCERNING EXECUTION
DATED APRIL 8, 1975

Defendants, Ensign Co., Ski Park City West, Inc.

,and

AL

Aspen Grove, Inc. hereby respectfully move the above entitled

court to enter an order herein vacating and setting aside that

certain order dated April 8, 1975 relating to Plaintiff's

"Motion to llave the Final Decrees herein enforced", dated

December 8, 1974 and to an unwritten "Motion for leave to

execute", upon the following grounds and for the following

reasons:

1. Immediately after the hearings which took

on February 27 and March 28th, 1975, Defendants entered

settlement negotiations with counsel for the Plaintiffs

one Dr. Joseph L. Krofcheck who evidently claims to own
App. 39
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apparently holds title to most or all the land divided tq
Park City Utah Corporation in 1971 in this action. 1In vig
such settlement discussions, Defendants, and Counsel for
Defendants did not deem it necessary or appropriate to gg
forward with the litigation while such settlement discussi
were proceeding.

2. The subject order dated April 8, 1975 was em

R - 429

at the special instance and request of Counsel for the Plai
without prior notice to Counsel for Defendants and at a tig
when discussions were still proceeding. Counsel for Defend:
wrote a letter to the Court and to Counsel for Plaintiffs s
the understanding of Counsel for Defendants with respect to
the lack of need to proceed with the litigation while settls
ment discussions were proceeding. A copy of such letter is
annexed hereto marked exhibit "A" and is by this reference:
a part hereof.

3. Settlement discussions are still proceeding
between Dr. Krofcheck on the one hand and Defendant's repre
sentatives on the other, all of whom presently reside in
California. The entry of the subject order has unnecessaril
complicated such settlement discussions because of the attit
and position of one Robert . Major wihich attitude and posit
is known to both sides and to the Court, by reason of prior

experience in this and related litigation.
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4. Said Joseph L. Krofcheck is the real rarty in
interest by nis own testimony in open court on October 22, 1974
to the effect that he owns the property divided to Plaintiff
Park City Utah Corporation in this proceeding and is the real
client of the attorney appearing ostensibly for the Plaintiffs
herein, hence the Court improperly entered the subject Order
at the demand of one not even a party hereto.

5. Counsel for Defendant did not receive notice
that such order had been entered until he received a copy of
such order in the mail on ifay 16, 1975.

6. 1In Civil No. 4275 perding in the District Court
of Summit County, State‘of Utah, Defendants and others wers
granted leave to attach and did attach the property divided to

Plaintiff Park City Utah Corporation in this action. In addi-

3

tion, Defendants and others were given tho right o garnisii an
did garnish all obligations owed by Dr. Joseph L. Krofcheck to
Plaintiffs, including Plaintiff Park City Utah Corporation,

and did further garnish any and all obligations of every kind

R - 430
and description owed by the Defendants in this proceeding to
the Plaintiffs including those, if any, owed to the Plaintiff
Park City Utah Corporation. It is inconsistent, confusing
and inappropriate to permit Plaintiffs or any of them any
execution upon the property or assets of the Defendants, or
any of them, when the Defendants have heretofore attached such
land and even their own obligations, if any, to the Plaintiffs,
including the Plaintiff Park City Utah Corporation.

App. 41
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7. The Defendants in this matter have extensive
counterclaims against the Plaintiffs and have made such tp,
subject of Civil Action 4275. Defendants have further clap
and still claim the right'to offset their claims against g,
obligations they may have to the Plaintiffs. This Court g
not permit Plaintiffs to avoid or defeat Defendants right ¢
offset by granting Plaintiffs leave to execute at this poir
in Civil Number 4143, while Civil 4275 still pends unresolx

The Court has permitted Plaintiffs (Defendants i
Civil Wo. 4275) to file an extensive counterclaim in Civil:
to which Defendants (Plaintiffs in 4275) must reply, and %
ing which there must be further proceedings in 4275 to clar
the issues. Defendants are requesting the Court in Civil
4275 to either permit Defendants (Plaintiffs in 4275) to ra
all complaints and to finally litigate all causes of actio:
which Defendants have against Plaintiffs or to enter an or&
in an appropriate form to permit an interlocutory appeal to
Utah Supreme Court to decide what issues Defendants are ent?
to raise in Civil No. 4275 by affirmative claim or by defew
to Plaintiffs (Defendants in Civil No. 4275) counterclaimi
said Civil No. 4275. It is highly inappropriate for this®
to enter additional orders in this litigation granting Plair
tiffs essentially all of the relief Plaintiffs have demande
as Defendants in Civil 4275 and as to which Defendantshﬂ{
defenses and offsets as set forth in Civil No. 4275 before
such claims are litigated to a conclusion in Civil 4275. ©

injustice has been and will continue to be the result of s

procedure.
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8. The subject order is ambigucus as to what

"Defendants” it actually refers to. It broadly assumes that
all "Defendants' have a duty to pay for Major's land; yet,
whether or not the Defendant Ski Park City West, Inc. and the
Defendant Aspen Grove, Inc. ever had any affirmative obliga-
tions enforceable by Major is an issue which remains to be
litigated in Civil No. 4275. Such issue was earnestly sought
to be litigated when this action, Civil No. 4143, and Civil
Action 4119, also pending in Summit County, were consolidated
for trial. The Court specifically refused to determine such
issue in the trial of Civil No. 4119 and such was raised as

an issue in Civil 4275 and still remains an issue in 4275. It
is inappropriate for this Court to enter orders in this litiga-
tion (or in Civil No. 4119 for that matter) granting Major or
his corporations--or Xrofcheck, who is not even a party, relief
on the basis of an assumption by Major which is earnestly
contested by Ski Park City West, Inc. and Aspen Grove, Inc.

9. Even if Defendants, or some of them, are ulti-
mately found to have an obligation to pay for Major's land,
notwithstanding Major's bre ahes of contracts, and notwith-
standing the fact that the Court has granted Defendants
(Plaintiffs in Civil No. 4275) leave to attach and garnish
even Defendants' own obligations to Major and his Park City

Utah Corporation, still no execution should be issued in this
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action for the reason that the land divided to Major's Park
City Utah Corporation in this matter has been paid for for,
most part and, with respect to the only parcels which have
been paid for, the fault lies outside the control of the
Defendants.

In this regard, Defendants represent as follows g
to the present status of the contracts for purchases of land:
include parcels divided to Plaintiff Park City Ut

ah Corporat:

by virtue of the stipulated division herein in 1971:

R ~ 433
(£) Elwood Nielsen Purchase. A parcel acquired

from Elwood Nielsen has been partially paid for by Cnsign G
or Ski Park City West, Inc. notwithstanding the fact that n
portion thereof was sold to any "third-party purchaser”,
Elwood HNielsen assigned his interest as seller in a portion
thereof to Downey State Bank. None of the Defendants had t
financial ability to pay the sums that became due on the Do
State Bank parcel, and by reason thereof a foreclosure actl
was instituted and proceeded to a Sheriff's sale. The port
subject to the foreclosure action was a part of the land ir’
Nielsen tract divided to Major's Park City Utah Corporation
Plaintiffs were named in said foreclosure action as is show
by the files and records in said foreclosure action, Civil
No. 4473~A filed in this Court. Plaintiffs had full oppor®
to pay but refused to pay the sums becoming due Downey Stats

he
Bank and further failed, neglected and refused to redeen t¥
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land subject to said foreclosure action from the Sheriff's
sale notwithstanding the fact that Krofcheck claims to have
substantial funds, assets and resources and ample financial
ability. By reason of said failure to redeem, said land has
apparently passed to the purchasers at the foreclosure sale.
The amount of the judgment in favor of Downey State Bank for
which such land was sold was the total sum of $37,744¢.42
including attorney's fees and Sheriff's fees and other costs
unnecessarily incurred by reason of Plaintiffs failure to use
some of their resources to pay for the said land and thus pre-
serve it to themselves. Plaintiffs or Krofcheck obviously
should have paid for such land and could have made claim in
Civil No. 4275 against Ensign Co., for reimbursement for said
payment, consistent with Majors erroneous legal theory that he
can continue to make Ensign Co. {and Ski Park City West, Inc.)
pay for land for Major even though Major has totally breached
all of his duties to Cnsign Co. and Ski Park City West, Inc.

under the documents Major calls the "basic agreements”.

R - 435

Wherefore, Defendants earnestly submit that the
only appropriate action for this Court to take at this time
in reference to said Order Dated April 8, 1975 is to vacate
and set said order aside.

Dated this Sth day of June, 1975.
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MOTION FOR ORDER VACATING
WRIT OF EXECUTION

Defendants hereby respectfully move the above ept;
Court to make and enter an Order herein vacating, setting g
and discharging that certain Writ of Execution issued by th
Clerk of the above entitled Court on or about May 15, 1973
upon the following grounds and for the following reasons:

1. The Proceedings ostensibly brought by Defen
upon which said Writ of Execution was issued were not broug
by the real party in interest as required by Rule 17, Utah
Rules of Civil Procedure. Joseph L., Krofcheck claims to owm
the rights of the Defendants as Assignee or in some other
capacity, yet he is not a party to the captioned litigation
has not brought any proceedings therein in his ©OWI name,
and has never made any proper showing in fact that he is tk
real party in interest as he asserts.

2. Said Writ of Execution was issued pursuant te

an Order concerning execution dated April 8, 1975 which Ord

R - 438

should be vacated and set aside for the reasons set forth
in Defendant's HMotion dated June 5, 1975.

3. Said Order dated April 8, 1975 pursuant to
which Plaintiffs have procured the issuance of said wWrit
of Execution was erroneously entered at the instance of

s , ne
Plaintiffs who are no longer,and perhaps never Were t

. . . . n .. Krofcheck
Srp-oeséel'by pea\;]; g‘u%‘rrg\/%aw %ﬂ;&ry %\K’g%;d%t§a§)n prlm%e% %/Wé%r%i{}te ofaM%seu\ggu‘}SL%rErygervji-:es °
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claims to have all of the right,title, interest and estate
of the Plaintiffs in and to the real property which was the
subject of Civil No. 4143 by his statements in open Court
and by reason of the recitals in said Writ of Execution.

4, The Court's Attention is directed to Rule 17(a)},
Utah Rules of Civil Procedure, which specifically provides
that every action shall be prosecuted in the name of the real
party in interest and to the following two cases: Wilson vs.
Kiesel,9 U. 397,35 Pac.488; and Lynch vs. MacDonald 12 U. (2d)
427, 367 P.2d 464.

DATED this ) day of Jul 1975.

Dav
Yy -HAM AND LARSEN ‘

R - 461

EXHIBIT E

—— R . N .
“ne rollowirg amounts listed under Price of Land are sums which were

4.3 a Ppey - Crmmy = ;A - s
PALG Or appear reasonzbly sure to be paid to the original sellers of tre
preperty wrose names appear opposite said amounts. The amounts listed urder

Th - -
invesument Revenue constitute funds received or committed o by various
[ 944

third party investors prior to the final Order and Judgment in Civil No.

1 - y .
k143, dated July 23, 1971. Interest amounts have not heen included since

the interest on the obligations approximately equals the interest wiich

| s 1 “  Larema
accrues on the principal investments, under tre original contract terms.
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AMOUNTS FOR PRICE OF LAND

R - 46l

AMOUNTS FOR INVESTMENT REVENUF

NAMES op -

$ 31,800.00
31,800.00
31,800.00
31,800.00

120,000.00
12,000.00
325,000.00

78,080.00

$ 662,280.00 Total

NOT:

~$ 30,000.00
90,000.00
30,000.00
30,000.00
30,000.00
25,000.00

288,000.00
22,500.00%%%
50,000.00
25,000.00
15.000.00

$ 665,500.00 Total

Osborn; 5
E1lswore:.
Cannor; S
Salisbwy;
Rl ChaI’ds; :
Russell; s
Lott: Sel.
Neilsen; g

Vood; Inve
Hirseh; In
Hashida; I
Bripnton; -
Duffing In:
Muller; In
Gaskin; I

roicheck; .
Muller; In:
Cox; Inves:
Shure; Inw

In addition to the sum of $22,500.00 shown here, investor Krofcheck mad
further investment of $23,825.00 (includes interest) in an adjoining r:
vwhich funds were received directly or indirectly by defendants in Clvi.
4143, and would not have been invested except for tne plaintiffs' infle

in the matter.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

App.

48



R = 422

!
|

e
LS SR

AN

O

I

w3

194

Sponsored by the S.J. Quinney Law Libi

b

N O
B 2° 30 &
Rl oAy <n R O
a0 n3 an AN
> > Iy Ao g
o E ar 292 85105 a7
93 9f al 22D #9370 =
1 i » 3 we 4 n (R
298 o2 at il LA
R 2 A8 * .ﬁ W? 6N A
(34 ) 0 ]2 e & b 3
SEEA R3S 20475
B Z 9 - [ 0 k ]
c 2 i ; i 50 P o R 'j ) G
and .2 wt ¢ -2t =
pg-;‘C ﬂ.gmq f ng®
vt 3l ny 1e-"n =2
nu n - v - e 0
- A ENTRY 12330 —
= - 507 .
& £ i ) 8 7 Vg 2e .(’u‘ [ VAN
a3 me N 14 Cv,% | eee. sl29)7a 3 3P
- ‘91 g v fa:c
¢ ¥ ¢ n T
3 X 0«0 e
OEFENDANTS PurcHASED g () g —_—
¢t omTAINEZD RCLZAES o 2 A
ENTRY No- Lo MO
FoR (ConDomMINUMS 1IN 174 cas +7 9 ’
THESE LARE PARCELS Rec. 1o)i3)7a 409 I
ouRING 12974 Boow oF \j A & >
LATS | 0.1, | = ’ m
, (PHASE I) I
! i m
. /
]
~ J f RN
< 7 | oereunanrs [ PasT oue
RELEASED \\ ONnTAINGD ForR Qeaia
TO PLAINTIFFS N 5 RELEA S& OF | TO PuanT-
v THis PoRTion| (SSE PAG
LART Cavmouy oF LoTT 3 HeEREcr
MADE- WAS For LAUD OoN W\
9,10[70 RELEAST wls |72, N, \
RELEAZED Priom, {s=zc PAac3) X._\ N

PAST DUZT FOR RELEASE
(NOW 1N FORTCLOSURE)

PAYMENTS & RELEASES
i WERG ODuVvE O©ON:

;_,é-—:—'f—“’"" 4]4{71 !

/

To 197, To THE
DCFENCANT & g4
PLAWTIsTL

o

redvievet

TOo DEEINPBALT S &
MfLaIwTIFeL |

1971,

~ RILLAZTD

P&.on Tu

spf '
S]] 72 / i

——— )

7 iR !
" 400 ‘
pPATEZ . 12-6 -7

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

4y. Funding for digitization provided by the Institute of Museum and Libréry Sérvices




R = 533 ..

( [T T3 T
LA 1-70 L 9ilieM
of .Security. fitle g

PARTTAL RELEASE OF MORTGAGE

2..0C WARDA Y Lof ZCN L g
v o té//ﬂ/m{«/?,,
KNOW ALL MEN BY THESE PRESENTS: ,9xnfl’-EIJE:éESL aniis /o

THAT DOWNEY STATE BANK of Downey, Idaho, in consideration of the sy
of TEN AND NO/100 DOLLARS and other good and valuable consideration to icPaﬁ
by MAJOR- BLAKENEY CORPORATION, a California Corporation, the receipt of which
is hereby acknowledged, do hereby release to said MAJOR-BLAKENEY CORPORATION |
heirs and assigns, all of that certain parcel of land bounded and particuhrh
described as follows, to-wit:

Part of the Southwest Quarter of Section 31, Township 1 South,

Range 4 East of the Salt Lake Base and Meridian, described as
4’#,/;ollows:
& PARCEL 7:

e ———

Beginning at a point (coordinates N 1721.3 E. 1000 ) 721.3 feet

North of the Southwest corner (coordinates N 1000 E 1000) of

said Section 31, and running thence South along the Section .

line 203 feet to a point (coordimates N 1518.3 E 1000); thence

East 850 feet to a point (coordinates N 1518.3 E 1850); thence ;

North 203 feet to a point (coordinates N 1721.3 E 1850); thence :

West 850 feet to the point of beginning, and containing
approximately 4 acres.

TO HAVE AND TO HOLD the same to said MAJOR-BLAKENEY CORPORATION, its
heirs and assigns, free and discharged from the lien of a certain Mortgage
executed by the MAJOR-BLAKENEY CORPORATION, a California Corporation, party
of the first part therein to ELWOOD L, NIELSEN and LOIS L. NIELSEN, his wife,
the parties of the second part therein, the said ELWOOD L. NIELSEN and
LOIS L. NIELSEN, his wife, have heretofore assigned their interest in and to
said Promissory Note and Mortgage by that certain Assignment recorded April
18, 1967 in Book M-10 at Page 570, the said mortgage being recorded in the
office of the County Recorder of Summit County, State of Utah, in Book M-10
of Mortgages, on page 565 Entry No. 105005 vn the l8th day of April, [967.

The balance of property coverud by said Mortgage is not affected by
this Release.

IN WITNESS WHEREOF, the undersigned corporation has caused these pr#
to be executed by its officers hereunto duly authorized and its corporate seal
to be hereunto affixed this 22nd day of June, 1970.

Attest: DOWNEY STATE BANK BY SECURID
(IO $0 ./w/w Its Attorney in Fact
R . ,‘.t\ ,
RNCLALCOC SIREE oy o
: s S ; , B I
a =y a0
it Secratary T ; e By: 7. 2T >
: "; g: ' ;‘l ,5 ; Vice Pyesident
N R
SIS 'SIAIE.QS Uﬁﬁﬂ )
\A ~M, gl V2 ) ss
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BOOKM1 1

T Chal-7

- : =, -’y d;“"I'/?'
L5 .. Assigument a7 Alorigagy

TI3 AXD NO/100 DOLLARS and other zood and valuadls conutdaration pod ot S0 S ST

R -~ 534

12:5% 7 ’JSI-J%J

u

I

T Security Titla Co. .

Iy
4

KNOW ALL MFEXN 8Y THESE PRESENTS, Tha ELWOOD L. WIILSEN and LOI3 L,
NIZLSIM, his wils,

the part 198 of the furst et for and in eunsrderation of the sum of

of the United States of America. to thes in hand paid by
T DOMEY ITATI WK

the rart ¥ of the seennd part. the receipt whorenf is hereby uciinow Irdged, do @9 by theee

e L e 1 T r Retrete S W AP DS PSP USSR o TV - S

presents. yrant, bargain, sell, sasign. trincfer &nd ot overunio the <l part of the serond part, i
a certain Indenture of Mortgage, bearing date thie lat day of My _—— |
one thousand niae hundred and  S1xLY seven made and vxreuted by :
TR, I9W0R-AATHT COAPCRATICS . Mortgager i
to . ELUOCD L, MIZLSZY and 013 L, NTILSZB . Murtgagee 3, 3nd !
recorded cm the. . .. .dayf. . . .19 . ia ‘
Posk of Hartzages, st page m the office of the County Recorder of the ‘
Sumad? . Coswtyol . .. _. e ﬁ
Paycsl 15:

,f“ Jai Fewa5#02 [ Seu e - /Zuy.“ & Fdsr

Joginning at & polnt (coordinates Morth 1364.3 Zast 1445.2) 344.) [aet Nori) amd
465.2 fest Zast of the Southwest corner (coordinpetes Xorch 10CO Zast 10C0) of sald
Section 31, end running thence Zsat 259 feet to s point (coordinstes Morth 1354.)
Esst 1714.2); thence South 7.6 faet to & point (coordinates Horth 1014.5 Bast
1714.2); thence South 347.6 fest to a point (coordinates Morth 101%.5 Eeat 1714.2);
thence Scuth 83°33° West along South line, Tection 31, 269.3 fael to a poiak
(cooydinates Morth 1009.9 East 1&45.2); Chence Morth 15%.4 feet to tae poiat of
beginning, snd coatasining spproximately 2.17 aczaa.

Parexl 113

Beainning at » point (coordinates Morth 1364.3 Eaet 1714.2) )Y6b.3 feet jlorth snd 714.2
teet East of the Southwest corner (coordinstes Noveth 1CO0 East 1000 of »sid Sectice
31, end ruaning thomce Soutb 367.6 faet to a point (coordinatas Morth 1019.5 Tast
1715.2) on the South line ot Sectiom 31; thence Morch 83°33' East aloag the South
line of said Section )1, 623.8 feec to & point (coordinstes North 1032.3 Zast 2242.3);
thence Morth 3°34° West 332.53 feet to s point (coordinsces Hortd 1334.) Zast 2322.2)
thence West 6CB. feet to the poiat of Ddeginning, snd coatsining spyrosimetsly .82
ecrae.

2avcal 333

Sesioning 3t a poiot (coordinstes Morth 2255.3 Fsst 1350) 1235.) faet Yorsh smd 3%
feat Zast of the Southwest corner (coordinstes Horth 1000 Zast 1CCQ of ssld fecties
31 oos rumalng themce Souzh 391 feet to a2 polnt (cuordinsces Nerth 1234.3 Zast 13%0.9)
thence Zast 472.2 fest to 3 point (coordinsces Moreh 1364.3 Zasc 2322.2) themce Xorth
3°34' Weat 311.72 feet to a point (coordiastes Horth 1675.6 Zast 1302.d); themce
outd 37°%0° Zsex 1036.3 feet %o 8 point (coordinstes Horth 1872.4 Zast 3337.3) vhich
poiat {s at the iatarsectiom with the West rizht of veay line o: Uzah Stace Jizbesy
(92153 Setwees Ximball Junction and Park City); thance North 33°12' Uest 399.1 Zaet
3lomg the Hest risht of wey of said Utah State Hizhway to » point {coordinates Torcd
1533.1 Zasc 2373.1) which point is alio point of curve i(a said rizht of way li~e;
thence Horttmeratorly slong the Weat rizht of vey sloag a curve to Ctie riZat 333.2
feet t3 & moint om the curve (coordinstae North 2233.3 Zast 2596.7) which poiat 13
commow with polat in Parcel Mo. 1; thence West 746.7 feet to potat of beginsiag, smd
containimg spprozimacely 13. ecres.
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EXHIBIT P-1

236 N

(] -\v/"
Ewtyy No. l i: % ._?ﬂ)‘
REC CRVED: Jln‘

REGUEST of PATE TTty West s
ASSIGNMENT OF CONTRACTS

WAMDA Y. SPRIE0OT SE mrcr.

: B ”, [ :: .. L /M '1

[V B — Aadldnt LY

KNOW ALL MEN BY THESE PRESENTS: L TR T T

The undersigned ENSIGN COMPANY, a limited partnership with its princips
office at 27916 Silver Spur Road, Rolling Hills Estates, California, Assign
herein, does hereby for valuable consideration, sell, assign transfer and
set over unto: WILLIAM S, RICHARDS, as Trustee
hereinafter called "Assignee" each of the following:

1. All of the right title, estate and interest of the Assignor as sellx
in that certain installment contract of sale dated January 1, 1969, wherein

the Assignor appears as seller and E, REED GASKIN and JLAN H. GASKIN, appesr
M

i r? e 4 e

as Buyer, and wherein the terms and conditions with respect to the sale of
certain property in Summit County, Utzh are particularly set forth. Said
real property 1is described as follows:

Part of the Southeast quarter of the Northeast quarter of Section
36, Township 1 South, Range 3 East, Salt Lake Meridian, and part
of the South % of che Northwest Quarter of Section 31, Township
1 South, Range 4 East, Salt Lake Base and Mer id1idn; described as
follows:
Beginning at the Northwest corner of the Southeast quarter of the
- Northeast quarter of said Section 36; thence South 89°51' East
1270.5 feet to the East line of said Section 36; thence South 4]
feet; thence North 89°30' East 649 feet; thence North 47 feet;
thence South 89°51' East 491 feet to & poilnt 264 feet West of
Utah State Highway No. 248; thence South 165 feet; thence East
264 feet; thence South 0°13' Eest 840 feet along sald Highway;
thence West 2674.5 feet to the accepted West line of the South-
east quarter of the Northeast quarter of said Section 36; thence
North 0°23' East 1005 feet to the place of beginning.
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Said contract ls referred to in that certain Notice of Contract recorded

Pebruary 21, 1969 in Book M-20 at Page 131 as Entry No. 108647 of the records

of the County Recorder of Summit County, Utah.

_— T~. 2. All of the right title, estate and interest of the Agaignor as

Pt

P
purchaser La that certain Option to Purchase (duly exercised by the Assignor)

dated September 2, 1908 and wnerein the terms and conditions with respect to
the sale of certain real property located in Summit County, Utah are particularly

get forth. Said property 13 described as follows: ~Y
A\

Part of the East half of Sectilon Thirty-six (36), Touwnship One (1) O\

South, Range Three (3) East, and part of Section Thirty-one (31) Ly

Tounship One (1) South, Range Four (4) Bast of the Salt Lake Base ¢
and Meridien, described as follows:

FA

BEGINNING at a point 1920.3 feet North of the Southwest corner of
paid Section 31 end running thence South 46.5 feet; thence North D
89°27' West 1315,02 feet, more or less, to the Weat lime of the oy
East half of the Southeast quarter of said Section 36; thence
North 0°®31' East 763.7 feet along an establiszhed fence line;

thence East 28.7 feet; thence on the accepted West line of the

BOOKM

R ~ 560

Southeast quarter of the Northeast quarter of said section

36, North 0°23' East 1364.7 feet, more or less, to the North-
west corner of the Southeast gquarter of the Northeast quarter
of said Section 36: theace South 89°51' East 1270.5 feet to
the East line of said Section 36; thence South 47 feet; theace
_North 89°30' East 649 feet; thence North 47 feet; thence South
89°51' Easc 491 feet to a point 264 feet West of Utah State
Highway No. 248; thence South 165 feet; thence East 264 feet;
thence South 0°1?' Rast 1917 0 teet along said hhghvay to a
point East ot beginning: thence West 1411 B feet 'fo beginning.
containing 129.323 acres, more ar less. —

T )
ENSIGN ANY, 8 Lmic@arc;?(p
2 X7 z/é,(,z gt

7rﬂCenFral partner - 47/ »

/

App. 52
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PLAINTIFFS' MOTION TO
HAVE THE FINAL DECREES HEREIN
ENFORCED

COME NOW, plaintiffs in the above captioned suit who move this o
under Rules 65A, 66 and 69 of the Utah Rules of Civil Procedure, to en-
force its final Order and Judgernt herein by requiring defendants to ces
activities in defiance thereof and compelling them to affirmatively cory.
with certain provisions therein providing for the payment of funds upe
mortgages and other debt which encurmber land awarded plaintiffs here-
under.

THIS MOTION is made on the ground that certain mortgages and other
security instruments encumbering land awarded plaintiffs herein are in
substantial default and the obligation to discharge such indebtedness res
on defendants under the terms of the said final decrees herein.

THIS MOTICN is further based on the points and authorities annexed
hereto, the testimony of witnesses and documsntary evidence to be intro-
duced by plaintiffs at the time of hearing as well as the files and
records of this lawsuit.

DATED this 8N day of Cecember 1974,

(l; - f// 4

L ./
( r (=20 (}\ --“‘/ h\/;(']\(\é.
DON &, STRONG (-

R - 748

AFFIDAVIT OF DAVID S. COOK

IN SUPPORT OF DEFENDANTS'

MOTION TO DISMISS ORDER TO

SHOW CAUSE .
David S. Cook, being first duly sworn on oath, deposes and saft

; d
1. Affiant has personally represented Defendants in these a°

other proceedings involving the Plaintiffs since 1971 and has persondl
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4. Both the subject Order and Judgment on Stipulation were

drafted entirely by Robert W. Major and/or his counsel.

R - 766

ORDER

Defendants’ motlons dated June 5, 1975, and July 11, 197%,
to vacate this Court's prior Order dated Arril B, 1975, and the execution
nereof, wnicn motlons were heard and argued by the parties during the

month of Septerfer herein; and, the Ccurt having éuly considered the

issues and determined thzt

cr
o

e fin2l decrees of lfay 21, 1671, and July 23,
1971, vwhereby certain real property’ was divided and awarded to the parcies
and the defendants were ordered to discharge certain munetary oblizaticns
to the criginal sellers cf the plaintiff's preperty, are firal and valié

Judzments binding upcn 21l parties in the above-entitled acticn; and

2

further, the Court having determined that the time for appeal of

proceeding having expired in the year 1971, and that Joseph L. K
was at no time a party herein but acquired his interest in the afcrerencticred

-~

rezl property as a purchaser frcm the plaintiffs subsequent te the [inal
judements and as an assignee of certain rights of said plaintiffs in and
to such judgments; now, therefore,

IT IS HERERY ordered that defendants' motions dated june 5, 1975,
and July 11, 1975, seeking to vacate this Court's pricr Order of April &,

1975, ard the executicn thereof, and join Joseph L. Krofcheck as a pariy

o
D’D o=
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to the above-entitled action, be, and the same are hereby, denied,

DATED this ( % day of L c'- "0 - ii. 1975.
BY THE COURT:
. y
. L VA
Judge
R - 783

MOTION TO STAY PROCEEDINGS

COME NOW the defendants and move the Court for an ord

pursuant to Rule 62(b), Utah Rules of Civil Procedure, to stayt

execution of that certain order in the Court's file dated Novemb

1975, and the writ of execution dated the 15th day of May, 1975,

that has its basis upon the order of April 8, 1975, until, sucht!

as the Court has an opportunity to consider and rule upon the mo

under Rule 60, Utah Rules of Civil Procedure, which has been file

simultaneously with this Motion to Stay Proceedings.

This motion is made upon the grounds and for the reas:

that, as is shown by the affidavit of David S. Cook, and as is s

by the files and records of the Court, that no notice of said or

which is a final order on which a right of appeal exists.was giv

to the defendants as is required by Rule 5, Utah Rules of Civil

Procedure.

Said motion is further based upon the fact that theref

been filed against Robert W. Ensign, as general partner of the
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Ensign Company, a notice of entry of sisterstate judgment, a copy

of which is attached hereto, and by reference made a part hereof
Based upon said notice of entry of sisterstate judgment, it is im-

perative that the defendants have relief under Rule 60, Utah Rules

R - 784

of Civil Procedure, and have a fair opportunity, in the spirit of

due process of law as the Utah Rules of Civil Procedure are patterned

to afford, so as to allow for the filing of such motions under the
rules to have the Court's order reconsidered, to request formal
findings by the Court as provided by Rule 52, Utah Rules of Civil
Procedure, and to avail itself of rights of appeal under the Utah
Rules of Civil Procedure.

Unless the Court issues an order staying the execution of
the judgment until such time as a full inquiry can be made into the
irregularities surrounding the final order of the Court dated
November 6,'1975, that has never been served on the defendants,

irreparable harm will occur; and the defendants will be denied their

rights provided for under the Utah Rules of Civil Procedure, and will

be denied due process of law.

WHEREFORE, the defendant, Ensign Company, both for itself
and on behalf of all other defendants, pray that the Court make and
enter its order, pursuant to Rule 62, Utah Rules of Civil Procedure,

staying the execution of the order of November 6, 1975, and any

and all proceedings based thereon until such time as a full and com-

plete hearing of the matter of the irregularities can be heard under
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the Rule 60 motion filed simultaneously herewith.

DATED this _ /2~ day of October, 1976,

_/4CL/LQ-¢6L@2 2

WENDELL E. BENNETT

Attorney for Defendant Ensiy
370 East 500 South, Suitel%
Salt Lake City, UT 84111

Based upon the foregoing Motion, and good cause appeari
therefore, it is

ORDERED, ADJUDGED, AND DECREED that the execution of ar
any proceedings to enforce the Court's order dated the 6th day of

November, 1975, and all other proceedings based upon said order

R - 785

and the same are, hereby stayed; and all proceedings based there
are also stayed until such time as a hearing can be held upon th
Rule 60 motion filed by the defendant, Ensign Company, on its o
behalf, and on behalf of the other defendants; which motion shall
be heard upon notice given pursuant to the Utah Rules of Civil
Procedure to all attorneys of record in the above case.

2 (N
DATED this / Z - day of October,

,BY THE COURT:

197

District Judge
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NOTICE OF ENTRY OF SISTER STATE JUDGMENT

| Joseyph L. Krofcheck, In Pro Per (213) 738-6484
Judjrent Assignee {213) 393-0411,2xt.7585
412) kallara Drive

li.n:Lno, Callf, 91436

( e T ia ekl £ AN B Gl oy and $0e) OO e oA el Adaress

SUPLMOR COURT (@ CALTPCRNIA, COUNTY OF LAS ANCELIES,
{Ven Nuys Brench)

JUJ:-\'(AI CHEONIOA
JOaiPH L. KROFGEDK, Asslgnes of Judgmnt
SN DE B TOH

ISIQ COPANY, a 1imitod partrarship, FCEERT W. IMMSIGN: Genersl Partner

NOTICE OF ENTRY OF SISTER STATE JUDGMENT Covmumew  HUAENY 7({

[

1 TO JUOGMENT DEBTOR (Name) ME™TCN CCYPANY, a lixitad prartnersnip, RGEERT W, BSION:
2 » . B :

Gereral Partmar; 6931 Creat Read, Palos Verdss Perilasula,

2 YOU ARE NOTIFIEQ I Angrles County, Galifarnda.,

a2 A court judgment against you in the amount o! (unpaid dalance) § 13’653,53
has been entered 'n the records of this court. pursuant 10 the apphication of judgment credstor*

(Name}  JOIRFH L. KROPOEX

b Tms udgment s basad upon the judgmentof July 23, 1971, 4in Civil 9 8133, with confirming
ordars of 4-8-75 amd 11-6-75, together with wWrit of Exscusicn of 5-15-75;

Name of sixfer Slate

Title of sister state court:

SIMMIT OOUNTY DISTRICT COURT

Oate of judgment

JULY 23, 157}, plus ordars of 4-8-75 and 11-6-75, tcgether with Writ of Exec.,5-15-73

Amuount of judgment §

$73,653.53

Uniess you file with this court a mation to vacats this {udgmant within 30 days after service upon you of this
Notice of Eniry of Judgsment, this court may iswue 8 Wrll of Execullon, which could resuil in garnisnment of
your wages, taking o3your manay of property, or olher reiiel,

n

Johs ), Cumanyn, Mhnp
Dated P L. . Clers,

W. J. PInLY
. . . Oepuly

——— —— —.-\ -

|

! 3. XX NOTICE YO THE PERSON SERVED: You aro served
! o T As an ndividual judgment usbtor

! b L 1 Under the hehtious name of:

| ¢ %! On benait ot INSICN CONPANY, a 1imited partnership, doirg busiress
! in Swmdt Camty, Stats of Utah

; Under [J CUP 416 10 (Corporation) I coP 416 60 (Mmary
; £ cCP 416 20 (Drtunct Corporation) 3 cCP 418 70 (Incompetant)
X0 ccp a6 40 ACEICETLIK P artngrsnep) ) cCP 416 90 (indivigualy
A | C3 otner:
+ e nA et b Vet ReXDIlY B8RS T8 AOICE GR MOIMENL J6DION S SLAT 13 CCPAIS 10 ot vea ?&7&““ o
147 woad i NOTICE OF ENTRY OF SISTER STATE JUDGMENT cep 1m0
Crecl g danuw, ' 1915
App. 58
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ORDER

Plaintiffs' motion to have the Order dated May 21, 1971, ard the
on Stipulation dated July 23, 1971, herein enforced having come on fo
before the court on February 27, 1975, and February 28, 1975, and
argued by the parties, and duly considered by the court; and, the cop
determined sald decrees are final and valid, and binding upon the par
it being the duty of the defendants to pay and discharge the purchas.
obligations on the land divided to plaintiff Park City Utah Corporaty
of which obligations are now in default; now, therefore,

IT IS HEREBY ORCERED that within 14 days from and after said Fer
1975, hearing date the defendants shall certify in writing to this w
providing a copy thereof to plaintiffs, the amounts of principal ax:
and other costs and expenses attributable thereto, currently due ani:
upon original purchase money obligations encompassing land divided to
plaintiff Park City Utah Corporation sufficient to obtain releases o
to saild plaintiff which are currently due for release, according tot
terms of said purchase money obligations; and,

IT IS FURTHER ORDERED, that plaintiffs' motion for leave to ext
and the same is hereby, granted as to the amounts herein referred fo!
to discharge outstanding purchase money obligations for the release
therefrom embracing land divided herein to the defendant Park City U
oration; and,

IT IS FURTHER ORDERED, that should defendants fall to so provi¢

balances currently due and owing as hereinabove required, or should ¥
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a valid, verilled difference between such balarces, to that extent the balznces

certifled to by the original purchase mcney ctligees shall be taken as the

correct amounts cdue and owing {rom cefencants herein for the release of lard

originally divided to sald plaintiff Park City Utan Corporaticn.
DATED this /3'é day of ﬂ/buz, 1975,
7

BY THE COOURT:

9 - =/ \
’;éqétGoLL¢<J /A$LJZqu4

Judge /

R - 806
MOTION FOR RELIZFFROM ORDER
DATED NOVEM3ER 6, 1975

COMES NOW the defendant Ensign Company, both for itself
and all cther defendants, . pursuant to -Rule 60(b),
and moves the Court for relief from the Court's order dated
November 6, 1975. Said motion is based on the grounds and for the
reason, as is shown by the affidavit of David S. Cook, and is also
shcwn by the files and records of the Court, that the order of
November 6, 1975, was never served upon the defendants, nor was
notice received by any of the defendants regarding said order until
after a notice of entry of sisterstate judgment was served upon
Robert W. Ensign, general partner of the Ensign Company, after which
a review of the court file revealed the existence of said order.

Said order, and a preceding order dated April 8, 1973, to
which a motion to vacate and set aside order concerning execution
dztad April 8, 1975, was filed and was ruled upon by that order

dated November 6, 1975, are used as the basis of a money judgment

i 1 an exe Cé*&otrs‘?:rg.@y th@ Elijuianly‘iEQ/ L\ba%iF%ng %RBtha}oﬁ govié—;g)lg thplystitu?g%fxlusgnfw andsL.:\Lbrsarty:geE/icsega te
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judgment in the state of California in the sum of $73’653-53;w
judgment is unsupported by any findings of fact made by the %Q
or conclusions of law based upon findings of fact by the Court
irregularity could not have been objected to or appealed frmm;

much the defendants did not have notice of the entry of the org

upon which said judgment.and execution was based.

R - 807

WHEREFORE, the defendants pray that the Court grant re
under Rule 60(b), Utah Rules of Civil Procedure, and allow the
defendants the time provided under the Rules of Civil Procedure!
file such motions with the District Court as are appropriate, re
quiring the making of findings of fact and conclusions of law,
allowing for motions to alter or amend such findings and conclus
and any order based thereon, and allowing the defendants their:
of appeal within the times provided under the rules, in that the
have never been served a copy of the order or any other pleading
related to said order or growing out of said order, as is requi:
until Rule 5, Utah Rules of Civil Procedure.

DATED this [12‘ day of October, 1976.

Aottt Ao F

WENDELL E. BENNETT .
Attorney for Defendant Ensi
370 East 500 South, Suitelf
Salt Lake City, UT  84l1ll
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AFFIDAVIT
OF DAVID S. COOK

DAVID S. COOK, being first duly sworn on oath, deposes
and says:

1. Affiant has been representing Defendants in the
captioned matter since late summer of 1971.

2. Affiant attended the hearing set by the Court on
February 27, 1975 with respect to "Plaintiffs Motion to Have
the Final Decrees Herein Enforced" dated December 8, 1974.

3. Affiant thereafter, on April 8, 1975, advised the
Court and counsel for plaintiffs concerning the status of
settlement discussions that it was, at said hearing, agreed
that the parties wculd enter into. See Exhibit "A" to "Motion
to Vacate and Set Aside Order Concerning Execution Dated
april 8, 1975," dated June 5, 1975.

4. Affiant thereafter, on May 16, 1975, received in the
mail a copy of that certain Order dated April 8, 1975, on file
herein. Said Order dated April 8, 1975 was entered and the
time periods therein specified passed before Affiant, as counsel

for defendants, was given any notice thereof whatsoever Ey counsel

R - 809

for the plaintiff.
5. Thereafter, on June 3, 1975, Affiant prepared the
"Motion to Vacate and Set Aside Order Concerning Execution Dated
April 8, 1975" on file herein dated June S, 1975, and affiant
further prepared and filed that certain "Motion for Order
Vacating Writ of Execution®” dated July 11, 1975 on file herein.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Musedhm) t\braﬁy%ervices
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6. Several hearings were held before the Honorable
Judge Maurice Harding concerning said motions and various mg
in related case, to-wit, Summit County 4275, during the sump:
and fall of 1975.

7. In the course of proceedings, Affiant, on behals
Defendants, made various motions, including a motion that Jg
L. Krofcheck be made a party plaintiff, and Affiant prepareg
Order making Joseph L. Krofcheck a party plaintiff and sent:
same down to the Honorable Maurice Harding, but the same was
never entered.

8. The very first notice, and only notice, which Afi
has received of the entry of that certain Order on file here!
dated November 6, 1975, was when Affiant received a photocop
of said Order on October 1, 1976 from John T. Heaney, Los A
counsel for defendant Ensign Company.

9, The first and only notice Affiant had of that cer
"Praecipe" to the clerk for issuance of writs of execution,
dated May 15, 1975, was when Affiant received a copy of said
document from said John T. Heaney on October 1, 1976.

10. Affiant has knowledge that in connection with S
County Civil No. 4275, writs of attachment and garnishment
been issued against Joseph L. Krofcheck and others to securt
claims made in that litigation against the Plaintiffs in this
litigation and that said writs of attachment and garnishment
attach and garnish all claims which said Joseph L. Krofcheck
has against the defendants herein as security for the claims
made in said Summit County Civil No. 4275, and that said Jost
L. Krofcheck is in breach and violation of the terms of said
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claims against defendants in this roceeding which have been

attached under the terms of said wdits of atta e and
garnishment.
b - /Qé\/

Dykm\(s . C(S"ODK

AFFIDAVIT OF ROBERT %. ENSIGNM

R.- 812

The undersigneu, ROBERT W. ENSIGN, being first duly

sworn, deposes and says:

1. I am a former partner, both general and limited,
of defendant ENSIGN COMPANY in the above-entitled matter. As
such, I have personal knowledge of the matters hereinafter set
forth and if called as a witness could competently testify as
follows.

2. Affiant states that the ENSIGN COMPANY is a
now dissolved limited partnership formed in 1967 for the specific

purpose of developing real property in and around Snyderville,

Utah into a large commercial, recreational ski resort to be

R - 813

known as "Ski Park City West." The project was originally a joint
venture by and between the ENSIGN COMPANY and the Major-Blakeney
Corporation. The Major-Blakeney Corporation was ovned and con-
trolled by Robert W. Major who also owned and controlled other
entities, including PARK CITY UTAH CORPORATION and CITY DEVELOP-
MENT CORPORATION, which from time to time participated in various

phases of the development and ultimately became the assignee of
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certain contractual rights of the Major-Blakeney Corporatigy
The ENSIGN COMPANY bore the responsibility for financing ty
joint venture while Mr. Major's entities bore responsibility
planning, developing and maintaining the ski resort itself,

3. Affiant states that through a series of assig:
and transfers, all with the knowledge and consent of Mr. Maj
his various entities, the ENSIGN COMPANY had by October, 194
exchanged all of its rights, duties and responsibilities in¢
nection with said joint venture for shares of the common stg
a publicly held corporation known as "SKI PARK CITY WEST, Iic
Thus, at the time the within litigation was commenced by PaRr
UTAH CORPORATION and CITY DEVELOPMENT CORPORATION in February
1971, ENSIGN COMPANY's only interest in the outcome thereof
as a shareholder in one of the other named defendants.

4. Affiant states that the action as brought by &
CITY UTAH CORPORATION and CITY DEVELOPMENT CORPORATION was no:
seeking monetary damages but only asking for a judicial divist
the various parcels of real property involved in the project.
much as neither affiant nor the ENSIGN COMPANY had any control
such a division, affiant did not actively participate in thel
but relied on the attorneys employed by SKI PARK CITY WEST, I

5. Affiant states that he was aware that in or
about July of 1971 a division of the parcels, as requested
by the complaint, was accomplished by means of a stipulated

judgment. Although affiant was also aware that SKI PARK CITY
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| WEST, INC. had certain still pending counterclaims and other

actions against Mr. Major and his various entities arising
from the joint venture, he was under the impression that that
portion of the litigation which sought a division of the property
had been resolved, and he did not believe that the ENSIGN
COMPANY, as a shareholder, had any direct interest in the
remaining portion of the litigation.

6. Affiant states that on June 30, 1971 ENSIGN
COMPANY's stockholdings in SKI PARK CITY WEST, INC. were

exchanged for stock in another publicly held corporation known

i as Life Resources Incorporated. Subsequent to this exchange,

by agreement dated December 31, 1971, the shares of Life

.‘ﬁ Resources Incorporatead were distributed to the partners of
i ENSIGN COMPANY and said limited partnership was officially

[ dissolved.

i 7. Affiant states that, the ENSIGN COMPANY,

i being no longer involved with SKI PARK CITY WEST, INC., he
heard little about any of the pending litigation in Utah in-

volving the Park City resort until September 28, 1976 at

¢ which time he was served by a Los Angeles County Deputy Sheriff

with a copy of a document filed in the Superior Court for
California entitled "Notice of Entry of Sister State Judgment."
A copy of said notice is marked Exhibit "A," attached hereto

| and incorporated herein by this reference as if set forth at

length. Prior to this time, affiant was unaware that any

monetary judgment had been entered (or even sought) in connection

i with the Utah action seeking a distribution of land.
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28 ” 8. Prior to the September 28, 1976 service of .
29 ig Notice of Entry of Sister State Judgment, affiant States té
30 ﬁ he has never been personally served with any other notice,
3) % motions, orders or judgments in connection with this litgg
32 ﬁ and has not in the last five (5) years been in direct comy

R - 815

1 with, nor has affiant at any time been provided with copies

2 any notices, orders or judgments by the attorney representi

3 the prime corporate defendant DAVIB/S} COOK.

R - 883
MEMORANDUM DECISION

The above matter came on regularly for hearing upon de
dants' Motion for Relief from Order Dated November 6, 1976, tk
defendants appearing by and through their counsel Wendell E. B
and the plaintiff appearing by and through its counsel Don R. &
The matter was argued and submitted to the Court for its decis
taken under advisement, and the Court now being fully advised?
premises, and good cause appearing, finds:

1. That the following documents are contained in thef
separate files pertaining to the above matter:

a. Order dated May 21, 1971. (Attached hereto as
Exhibit I).
b. Judgment on Stipulation dated July 23, 1971
(Attached hereto as Exhibit 2).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library. 6 7
Machine-generated OCR, may contain errors. APP *



R -~ 883

C. Praecipe to the Clerk for Issuance of the Writs

of Execution dated May 15, 1975, (Attached hereto

as Exhibit 3),.

d. Praecipe to the Sherriffs of Summit and Salt Lake
Counties, dated May 15, 1975. (Attached hereto as
Exhibit 4).

e. Writ of Execution dated May 15, 1975. (Attached

hereto as Exhibit S).

f. Order, dated November 6, 1975. (Attached hereto

as Exhibit 6).
R - 884

2. That a purported order dated April 8, 1976, does not
appear in any of the files and the Court has been unable to ascertain
the reason for its absence.l Counsel for plaintiff furnished to the
court copies of a purported order dated April 8, 1975, in the forms
attached hereto as Exhibits 7a and 7b.

3. That the court has been unable to locate any minute
antries regarding Exhibits 6 and 7.

4. That the pertinent parts of the Judgment on Stipulation
are:

% % %

"IT IS FURTHER ORDERED that for the protection of the
existing original sellers and third party purchasers the
defendants shall without restriction or limitation, except
as herein provided, apply third party purchaser proceeds
to original seller obligations.

A. On receipt of third party proceeds and pending dis-
bursements theresof to original seller obligations, the
defendants shall deposit proceeds in a separate trust
account, the establishment, terms and conditions of with-
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drawal therefrom to be subject to the approval of plaip
It is the intent hereof that said proceeds are to bes;
from the general funds, accounts and expenditures Ofd;
and applied only to original seller obligations, anda;
be received and held in trust by the defendants to im&
performance of the obligations to original sellers. .

B. 1In the event of default by a third party purchaser,
the property shall be resold and the proceeds thereof
applied to any outstanding original seller obligation i
herein provided above.

(1) Sshould there be a deficiency between the proce
of the resale and the outstanding original seller obli:
tions, said deficiency shall be the sole responsibiliqf
the defendants.

* k%

IT IS FURTHER ORDERED that the above stated procedure of
permitting defendants to apply third party purchase pro:
to original seller obligations shall not be construed o
interpreted as a waiver, modification or alteration of &
other basic agreement or agreements bhetween the parties:
should the defendants fail to perform as herein ordered,
payment procedure is without prejudice to plaintiff to =
voke the same and reinstate the original contractual pro
hibition against said payment procedure.

IT IS FURTHER ORDERED that the above statement payment p
does not alter, amend or modify defendant's obligations:
original sellers or third party purchasers and is withor
prejudice to plaintiff invoking all of its rights and r¢

)

against defendants in the event of breach or default.

* kk

The docket reflects the filing of an Order April 28, 1975

81

R - 885

. e . . t.
That no monetary amount 1s spec1f1ed in said Judgmen

. of &
5. That the pertinent parts of the purported order

1975 are:
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"IT IS HEREBY ORDERED that within 14 days from and after
sald‘gebguary.Z?, 1975, hearing date the defendants shall
certify in writing to this court, providing a copy thereof
to plaintiffs, the amounts of principal and interest, and
other costs and expenses attributable thereto, currently
due and owing upon criginal purchase money obligations
encompassing land divided to said plaintiff park City
Utah Corporation sufficient to obtain releases of property
to said plaintiff which are currently due for release,

accqrding to the original terms of said purchase money
obligations; and,

IT IS FURTHER ORDERED, that should defendants fail to so
provide the said balances currently due and owing as here-
inabove required, or should there be a valid, verified
difference between such balances, to that extent the
balances certified to by the original purchase money
obligees shall be taken as the correct amounts due and
owing from defendant herein for the release of land
originally divided to said plaintiff Park City Utah Corpora-
tion."

That said purported order also contains the following:

"IT IS FURTHER ORDERED, that plaintiffs' motion for leave

to execute, be, and the same is hereby granted as to the

amounts herein referred to sufficient to discharge out-~

standing purchase money obligations for the release of land
therefrom embracing land divided herein to the defendant

Park City Utah Corporation; and also

That no monetary amount is specified in said oOrder.

6. That on or about the 15th day of March, 1975, counsel for
plaintiff, directed the Clerk to issue Writs of Execution based upon
the leave granted Plaintiff to execute contained in the purported

2
Order of April 8, 1975.

7. That on or about the 9th day of June, 1975, after the
purported entry of the order dated April 8, 1975, and after the
issuance of Writs of Execution by the Clerk of the Court, the defen-
dants filed a Motion to Vacate and Set Aside Order Concerning Execu-
tion dated April 8, 1975, and on the l4th day of July, 1975, filed a

Motion For Order vacating Execution.

App. 70
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2. Nothing is contained in the files, records, or minute entr
the Court found the defendants in default under the purportegm
or that evidence was presented at any time to the Court for na
mination of the monetary amount, if any, due plaintiff from @?
The only reference to a monetary sum is contained in Exhibit 3

R - 886

That the Motion to Vacate and Set aAside Order Concernin;
Execution dated April 8, 1975, was based upon the following g

1) Settlement negotiations were in process between the

parties;

2) Plaintiff was not the real party in interest;

5) Defendants have offsetting grounds against the plair

which are the subject of a separate action, and

4. That said order was obtained without notice to defer

That the Motion For Order Vacating Execution was basedo
the grounds that the Order of April 8, 1975, was erroneously e
and that the plaintiff was not the real party in interest.

8. The court ruled upon defendants' motion and an order
was entered on November 6, 1975, as follows:

"It is hereby ordered that defendants' motions dated Ju

5, 1975, and July 11, 1975, seeking to vacate the court"

prior order of April 8, 1975, and the execution thereof

and join Joseph L. Krofcheck as a party to the above en
action be and the same is hereby denied.”

9. That no money judgment was entered by the above ent?
court.

The Court concludes:

1) That it cannot set aside the Order dated November &
1975, heretofore entered by the above-entitled court, and defe

motion should be denied,
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors

Arn. 71



R ~ 886

2) The Clerk of the District Court of Summit County should b
e

restrained from issuing any further eéxecutions until such ti £l
after notice and a hearing Time as the

above entitled court’enters a proper money judgment

3) That the Sheriff of Summity County, Utah and the Sheriff of
Salt Lake County, Utah, should be restrained from executing on the
property of the defendants pursuant to the Writ of Executions hersto

fore issued by the Clerk

of Summit County on the 15th day of May, 1975.

IT IS HEREBY ORDERED as follows:
1. That defendants' motion is denied.
2. That the Clerk of the District Court of Summit: County

State of Utah, 1s enjoined and restrained from lssulng any writ of
£
aftar notice and a hez ring
Execution until the Court/enters a proper money judgment

R ~ 887

3. That the Sheriff of Summit County, Utah, and the
Sheriff of Salt Lake County, Utah, are enjoined and restrained
from executing on the property of the defendants pursuant to the
Writs of Execution issued by the Clerk of the District Court of
Summit County, Utah, on the 15th day of May, 1975.

4. That the order staying proceedings made and entered on
the 12th day of October, 1976, be, and the same is hereby vacated.

9,—/'

Dated this c>- day of June, 1977.

/
7”’ ~f/‘7

DISTRICT® JUDGE

/
=ty

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum&ﬁi#brary??wces
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



R - 919
PLAINTIFF'S AND ITS JUDGMENT ASSIGNEE,

JOSEPH L. KROFCHECK'S, MOTION FOR
PARTIAL SUMMARY JUDGMENT

PLAINTIFF and its Judgment Assignee, DP. JNSEPH L. FROFCHECYK, »-
respectfully move this Court for summary judoment in the amount of ¢
against the ahbcve-named defendants as partial enforcement of, and -

under, that certain Judgrent on Stinulation dated July 23, 1971, am
on July 26, 13971, herein.

THE GRAUMDS FOR THIS MOTION are as follows:

1. Said Judgment on Stinulation dated Julv 23, 1971, has been e
the above-entitled Court to bz a valid, subsistinc decree, binding
parties thereto,

2. The Court has further determined that one Joseph L. Krofched!,
acouired his interest in the subject judgment as an assignee of ther
and as a purchaser of plaintiff's real oronerty awarded under such j:

3. Said judament, dated July 23, 1971, ordered the defendants t:
outstanding purchase money obligations encumbering the land awardedt
plaintiff, later purchased by assignee Krofcheck, sufficient to caus
release of such property thereunder to plaintiff and third party oir

4., The defendants defaulted on some of said obligations, encurber
the property awardsd plaintiff under the said judgment, by failine t
off the same in order for certain land awarded plaintiff and sold v

Jatter to Dr. Joseph L. Krofcheck, !*.D. to be released therefrom.

R - 920

. . - 1:

5. The Court has confirrmed the forcaoina facts and has arantec 0
nrior motion for leave to execute acainst defendants under said jud®
July 23, 1971, and by virtue of Nruers rendered, after plenary hea™

harein,  subsequent %o said ariginal Judement en Stinuiation.
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&. The defendants have attacked said judqment as well as the subs-ausnt

Orders tesed thereon, and have divestac trhemselves of, or concealed, assets,
during the intervening 6 years,subjest to execution thereunder: and, said
defendants have at no time sought to meet their oblications pursuant to
said judament and QOrders, involving the claims made in the within motion.

7. Under date of June 21, 1977, this Court ruled, in sum effect, %that

there remains one factual issue left for datermination herein, narely:

the current monav amount dus from defendants to plaintiff and/or Dr. Krafcheck,

for the former having defaulted under the said July 23, 1971, Judament on
Stioulation and the subseaquent Nrders based thereon.

2. Neither the defendants, nor any onarty whatever, can refute that:
(a.) certain real property awarded to plaintiff and sold to Dr. Krofcheck,
under the said July 23,-1971, judgrent, went through foreclosure in this
Court, (Civil Mo. 4473-A), as a result of the defendants' failure to meet
their oblications to plaintiff, and Dr. Krofchack, uncer said judgment; anz,
(t.) Dr. Joseoh L. Krofcheck, Judament Assignee and purchaser of said land,
had to raise $98,000.00 cash to recovar back most of said foraclosed land
oreviously purchased by him from nlaintiff prior to said foreclosure pro-
ceading, as disclosed by the affidavits annexed to this motion.

YHEPEFORE, there being no raterial issue of fact to litigate, and the
subject judgment and Orders herein having ciearly described defendants’ legal
du*y therzunder, plaintiff and its assignae, Dr. Joseph L. Krofcheck, “.D.,

raspectfully requast this Honorable Court, as a matter of law, to grant the

App. 74
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motion herein, without prejudice to later enter any further claipg

due from defendants pursuant to and arising from said decree, or .

when, and if, the same are fully known to plaintiff and/or Dr, ¥

o mdh
DATED this_ D day of < “"} 1977.

et

C)?R\

L £, ., xo—l

DOt R, STPOY IG Attorney f
Plaintiffs and Judament fg
Dr. Josenh L. Krofcheck [t

ot Ballina Dr., Encinoe, Ca]i:"
914367,

rof:

Voo

2.

R - 921
AFFIDAVIT OF JOSEPH L. KROJCHECK

1 AFFIDAVIT

2 DOCTOR JOSEPH L. KROFCHECK, AFFIANT HEREIN, BEING FIRS
318WORN ON HIS OATH, DOES HEREBY STATE AS FOLLOWS:

4‘.

5 1. Affiant has direct, personal knowledge of the mat
6 hereinafter recited in this affidavit.

7? 2. Affiant is the same party referred to in that cer

8R0rder of the Court dated the 6th day of November, 1975, ir
N

9;Suit Number 4143 of the Summit County, Utah, District Court

u“by it was determined that affiant purchased plaintiff's re

Higroperty awarded under, and is an assignee of the DlaJ.ntuL

I
12 rlghts 20, the July 23, 1971, final judgment entered in sao

i

13|actlon
[ b
14l 3. The said rights assigned to affiant pursuant tof
!

15123, 1971, judgment includes the privilege of enforcing an’-

I\
: fer
16, pgasas@sag,aam‘éen%y SBE 2GR0 RS B nINATRE A L BINE T NG the de
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17 to discharge the monetary obligations against or in connecticn
18 with the land awarded plaintiff under such judgment, sufficient to

19 release and convey said land to affiant as plaintiff's assignee.

20  4. In furtherance of said right to enforce the July 23, 1971,
N;judgment, affiant's assignment permits him to execute, in his own
22ﬁame or through plaintiff Park City Utah Corporation, against
23aefendants in amounts sufficient to discharge outstanding money
246bligations for the release and conveyance to affiant of his land
25povered by the judgment, as encompassed by the third paragraph cZ

26'that certain Order of the Court, dated April 8, 1275, filed in

27 gaid Civil Number 4143 action.

28 5.

The real property described in Exhibit “A," annexed
29 hereto and by this reference incorporated herein, waich has been
3O;dentified as "Parcels 8, ¢, 10, 11, and 12." is precisely the

31same real property, bearing corresponding identical parcel nuxbers,

32,25 the realty set forch at the top of page 3, first paragraph,

R - 922

1 of the subject July 23, 1971, final judgment (filed July 26, 1971)
2 in Civil Number 4143.

3 6. At no time did the defendants in said Civil Number 4143
¢ lawsuit, or any of them, nor representatives of such defendants,

5 ever tender or otherwise discharge the monetary amounts due and

5 owing against the real property described in Exhibit "A" attached
7 hereto, as required by the provisions of the said July 23, 1971,

8 judgment appearing on pages 6 andé 7 thereof {and 3&s reaffirmed bv:
9 the Courts Memorandum Decision dated June 21, 1977, page 2 thereos;
10 . the Court's Order of November 6, 1975, paragraph 1, thereof; the

11 Court's Order of april 8, 1975, paragraph 1 thereof].
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12 7. The defendants permitted the land covered by Expy
13} to go into a foreclosure proceeding in the years 1974 and |
14|l which proceeding is identified as Civil Number 4473-2 of ¢t
15|Summit County District Court.

16 8. Affiant thereafter paid the sum of ninety-eight,
17|{dollars ($98,000) cash, by himself and through his agent g
18i|Robert Colley, to Franklin D. Richards & Company (represen
19|lits attorney Grant Macfarlane) and Richard Ringwood, to re
20||back affiant's interest, subject to certain adverse clains:

21||purported prior redemptioner, in all but two acres of ther

22 ||property covered by said Exhibit "A" hereto.

231 9. Said payees, Franklin D. Richards & Company andh
il

24:Ringwood, were the foreclosure sale purchasers of the land
|

25| scribed in Exhibit "A" to this affidavit who acguired said:
26 |iperty at the Civil Number 4473-A sheriff's sale held on g
2711975, in Summit County Utah.

28 10. Copies of the negotiated checks which emdnated fr
29'affiant's account, evidencing payment to the said judicial:
30} purchasers, are attached hereto as Exhibit "B," and by this

31|lreference are incorporated herein.

32 R - 923

f 11. The defendants have at no time reimbursed or oth

!

: : ; ti
2 compensated affiant, or affiant's representatlves’any por

3 the said ninety-eight thousand dollars ($98,000) cash exp

" . . wa it
4 affiant to recover his said land embraced by Exhibit "A" ¥
5 I

| C o )
6 Dated this 2 day of July, 1977. PR I RS

Jogeph L. Krotchesk
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AFFIDAVIT OF ROBERT W. ENSIGN

COMES NOW, ROBERT W. ENSIGN, being first duly sworn,
and deposes and states as follows, to wit:

1. That he was the general partner of the
defendant ENSIGN COMPANY, a limited partnership, now dissolved.

2. That the ENSIGN COMPANY sold all of its right,
title and interest in and to all of the property in question
in the plaintiff's motion for summary judgment to the
defendant SKI PARK CITY WEST, INC. in the Fall of 1969.

3. That the ENSIGN COMPANY has had no dealings
with that real property or any financial transaction involving
that real property since the sale of said property in the
Fall of 1969.

4. That the ENSIGN COMPANY has had no dealings
with any monies received from the sale of any of the property
referred to in Paragraphs 6, 7 and 8 of plaintiff's points

and authorities in support of its motion for summary judgment,

R - 955

dated July 6, 1976, that is, the ENSIGN COMPANY did not

receive or disburse any such funds or claim any entitlement

to them.

5. That since the Fall, 19693, the ENSIGN COMPANY
was not a party to any dealings with KROFCHECK, either having
to do with the sale or purchase of land or any foreclosure

proceedings concerning the same.

. " . . 2 i
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6. That based upon affiant's familiarity wity
the value of the land mentioned in the pleadings having
to do with the motion for summary judgment, it is his opin
that the land in question is not worth $98,000, but is wo
a much smaller amount.

7. That the ENSIGN COMPANY did not mortgage
or otherwise encumber the land mentioned in the plaintiff:
motion for summary judgment.

FURTHER, affiant sayeth ngt.

Robert W. EnSigh, 5§fiant
R - 1016

JUDGMENT

The above matter came on regularly for hearing on the 18th day:

~ 1977, before the Honorable James S. Sawaya, District Court Judae, u
plaintiff's and its Judgment Assignee's motion for partial surmary|
ment whereby said parties souusht to implement the original Judgment
Stipulation dated July 23, 1971, and modify the prior wurit of exeu
herein, by requesting that judgment be entered in this action agiw
the above named defendants in the sum of $98,000.00. In cnpositiont
the defendant Ensign Company appeared by and through its counsel i
Bennett, Esq., with the defendants Ski Park City West, Inc., and /¢
Grove, Inc., (Mare changed to National Property Management Inc.), &
ing through their counsel, Clark R. Mielsen, Esq., of Hielsen, He"
Gottfredson and Peck, attorneys of record; and, the plaintiff and
Judgment Assignee, Dr. Joseph L. Krofcheck, appearing by and throut
attorney Harold Mitchell, on behalf of Don R. Strong, counsel of It

Said motion for partial summary judgment having been argued by alle
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parties in open court, as well as by written memoranda with affidavits
and exhitits annexed thereto, and the Court having duly considerad the
merits of the dispute, and good cause appearing; now, therefore,

THE COURT FINDS: 1.) that, the original "ay 21, 1971, Order, the July
23, 1971, Judgment on Stipulation and all of those subsequent orders and
decision executed by the Court in the years 1975 and 1977 in these pro-

ceedings, are valid and subsisting decrees the determinations therein and

R - 1017

directives of which are bindina uron {he plaintiffs, the Judament issignes,

Ensign Corpany, Ski Park City Weet, Inc., and fsnen Crove, Inc. (changad,

supra. ), rassactivaive 2.5 that, it was the Muty and oblizetion of th

encumsrances of tra7t certain rzal aroparty awarcad o nlaiatifr Part City

2

financial oblications ercumberina said real arcnertv, or any sor:iica of
the sare, awarded to plaintiff undar said oriainal 1971, decrees, said
dofendants shall se liable in monay daprages in favor of tha plaintisf

and the latter's Judamant Assicree herein, to the extent necessary to com-
pensate said plaintiff and assignee for the cash outlay renuired from them
in order ts recovar nack said real oronorty, o, in the alternative, to

comnonsata plaintiff and its assignae for the lcss of such oroperty in an
amount enual to the “air marnat valuz of any rezliy not recovered By viriue

3 i< ]~ 4 o 3lim Aaamad azssniiehay
said defauls, <sais value J28mRG 25C2n S

the non-recovered promerty i3 finzilv tovend legal recdvery on
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plaintiff and its said assignee; £.) that, said throna gefendants 4
* i

fail to discharge the financial obligations encurherina land

Avldrdes
said plaintiff, Park City Utan Cornoration, described as parcels o

; v
11 and 12, in said July 23, 1971, Judament on Stinulation, (ten of s
therein), resulting in the foreclosurecithe same pursuant to 2 decw
foraclosure in Civil Hlo. 4473-2, of the ahcve-cantionad Court: 5.)+
Judgment Assignee, Or. Joseph L. Krofcheck, I.0., did in fact rocow
all but two acres of said parcels 2 through 12, inclusive, subjectt
redemption claims therein, by paving the sum of $92,n0n.00 cash tot
judicial-sale purchasers of the Sheriff's foreclosure sale thersof;:
the foregoing factual issues, embracing the questicns of said foraclh
and the recovery pavment of 598,000.00, are materially uncontroveriy
the defendants, or any of them; 7.) that, said Judgment Assignee, br
L. Krofchack, M.D., is hereby determined to be a propar judgment cr

herein, entitled toc pursue his legal repedies heresunder; 8.) that,

S, Mrit of Execution herein is sunersedad and wodified,
ing the sam2 to be amended so as to reflect the curroent monetary &
hereunder from the defendants to the plaintiff and its Judament io
Wherefora,

IT IS HEREBY ORDERED, ADJUDGED AND DECOSED, that judoment int
of ninety-eiaht thousand dollars, {308,070.77}, te, and the sam2 1t
awarded 7o nlaintiff and its named Judaoment Assignes, against dofed
Ensign Company, Ski Park City West, Inc. ard Aspen frove, Inc. (W
changed to MNational Property ilanagement, Inc.).

IT IS FURTHER ORDERED, that said princinal award in the sunf

eight thousand dollars ($98,000.00) shall bear interest at the oW
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of 85, as provided by Section 15-1-4 of the Utah Code Annotated, from and

after the date of entry of the within Judgment

[T IS FURTHER OPDEPED, that tnhis Court's previous Ordar, dated the Stn
aril 3 ; inE3 £fet a3
day of Aoril, 1975, granting nlaintiffs' motien for leave to erecute, bae,
and the same is hereby, affirmed, as to the aforesaid principal judament

award herein, togetrer with legal interest as specified; and

L AT
e Ui

erk of

this Court shall issue its amended writ of executicn in conformance haratg.

IT IS FURTHER ORDERED, that by this judgment, plaintiff's and its
assignee's motion for summary judgment is granted without prejudice to
enter any additional claims subsaquent herate, which may be justly due
from the defendants pursuant te or arising from the decrees, or any of the
same, in this cause, when, and if, such claims are more fully knewn to
said plaintiff and its assigne

DATED this éé day of 1977.

BY THE COURT:

R- 1022
NOTICE OF AFPPEAL

Notice is hereby given that Ensign Company, a limited

Partnership, one pf the defendants above named, hereby appeals

to the Supreme Court of the State of Utah from the Judgment

signed by the Hon. James §. Sawaya, on or about the 6th day of

September, 1977, and the Order signed by the Hon. Peter F.

Leary, on or about September 2, 1977, based upon his memorandum
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decision dated the 2lst day of June, 1977, and to all those
Orders dealt with therein.

DATED this 9th day of September, 1977.

WW?&A%

Wendell E. Bennett

Attorney for Appellant

370 East 500 South, Suite 100
Salt Lake City, Utah 84111
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CERTIFICATE OF MAILING

T, Nanci Shino, hereby certify that on the 12th day of
January, 1978, I mailed a true and correct copy of the fore-
going Appendix, first-class, postage prepaid, to Don R. Strong,

P. O. Box 124, Springville, Utah 84663.

Y
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