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fees to the Plaintiffs.
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JURISDICTION OF THE UTAH COURT OF APPEALS
NATURE OF THE é:%CEEDINGS BELOW

Jurisdiction of the Utah Court of Appeals to consider this
appeal is granted in Section 78-2a-3(h).

Notwithstanding the foregoing, the Respondent contends, as
explained herein, that the Utah Court of Appeals has no
authority to amend or modify the judgment of the trial court,
when such judgment was merely in full and complete compliance
with the mandate of the Utah Supreme Court in Call III. [727
P.2d 180 (Utah 1986)]

This case has been exhaustively litigated, beginning in
1978. It has been considered by the Utah Supreme Court four
times "on the merits" (with three written opinions) and five
times on procedural issues.

The instant appeal to the Utah Court of Appeals arises

from a judgment entered in October 1987 by the Third Judicial

District Court in and for Salt Lake County.



STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

This action presents the following issues for review:

1. Whether a judgment, entered by the trial court

in strict compliance with the directions of the Utah

Supreme Court, may be reviewed and modified by the

Utah Court of Appeals, upon unproven issues not found

by the trial court and not previously "appealed" by

the Plaintiff.

2. Whether the failure of counsel to correctly

anticipate a ruling of the Utah Supreme Court

constitutes "bad faith", warranting an award of
attorney's fees as a sanction, when the trial court

"found" in favor of counsel on the asserted "fact".

STATEMENT OF THE CASE

This action was originally filed in 1978 to challenge the
constitutionality and validity of a municipal ordinance
providing for the imposition of an "impact fee" upon developers
of land. Following an adverse decision from the Utah Supreme
Court, the plaintiffs restructured their theory to allege an
"as applied" unconstitutionality.

Thereafter the Plaintiffs again restructured their claims
to allege the impact fee ordinance was invalid because of
non-compliance with certain statutory requirements. On this
issue, the Plaintiffs received a favorable decision from the

Utah Supreme Court in 1986.



In the instant appeal the Plaintiffs seek to restructure
their claims, by providing for the expansion of the decision of
the Utah Supreme Court, so as to make the case involve a
federal "civil rights" violation and to prjovide for recovery on
various "procedural" matters.

SUMMARIES OF ARGUMENT

1. The Utah Court of Appeals should not interfere

with the trial court's judgment entered consistent

with the directions mandated by the Utah Supreme

Court in the Call III decision [727 P.2d 180 (Utah

1986)

2. Plaintiffs' failure to present evidence

concerningthe alleged "civil rights" violation, to

not 1litigate the "civil rights" 1issue and to

"appeal" the "civil rights" issue (directly or on

"rehearing") precludes the Plaintiffs from now

asserting the same.

3. Plaintiffs' failure to properly 1litigate,

prevail wupon, and appeal (directly and/or on

"rehearing") the alleged "civil rights" violation

issue precludes the Plaintiffs from recovering

attorney's fees pursuant to 42 U.S.C. § 1988.

4. The defense of this case was not conducted in

bad faith so as to justify the award of attorney's

fees to the Plaintiffs.



5. Plaintiffs' claim for reimbursement of the
Master's fees is improper as the Plaintiffs did not
prevail on accounting issues and the Plaintiffs
waived the preparation of the Master's final report.

6. Plaintiffs' "motion for joinder of additional
party-plaintiffs”" is a thinly-disguised "motion for
class certification", which has been exhaustively
litigated and uniformly decided adversely to the

Plaintiffs, at all levels.

ARGUMENT

This litigation, like "Ole Man River", just keeps "rollin'
along." The legal issues involved in the instant appeal cannot
be properly understood and appreciated without an understanding
of the laborious history of this litigation.

In 1978 the Plaintiffs filed this litigation to challenge
the constitutionality of an ordinance which provided that an
"impact fee" be paid by land-developers (subdividers). In 1979
the Utah Supreme Court upheld the facial constitutionality of
the "impact fee" ordinance. Call vs City of West Jordan, Utah,
606 P.2d 217 (Utah 1979) [hereinafter Call I].

However, following Plaintiffs' petition for rehearing, the
Utah Supreme Court remanded the case for trial in the district
court on the issue of whether the impact fee assessed against
the Plaintiffs was "reasonable", that is, whether the impact

fee assessed and collected bore a reasonable relationship to



the needs created by the Plaintiffs' development. Call vs City
of West Jordan, Utah, 614 P.2d 1257 (Utiah 1980) [hereinafter
Call II].

In the spring of 1981---in a radical departure from their
claimed assertion that there was "no enabling legislation" (a
point upon which the Utah Supreme Court had decided adversely
to them)---the Plaintiffs filed, against Defendant's objection,

an "amended" complaint, claiming, inter alia, that there was
no compliance with the provisions of Section 10-9-25, Utah
Code, in that it was alleged there was no "public hearing" held
concerning the adoption of the impact fee ordinance. The
amended complaint also pleaded numerous other "theories" of
recovery against the Defendant.

In November 1981, following denial (by Judge Jay Banks of
the Third District Court) of Plaintiffs' renewed motion for
class action certification, the Plaintiffs filed an
interlocutory appeal on the "class action”" issues. The Utah
Supreme Court denied that appeal without formal opinion.
December 8, 1981. Docket No. 18098.

Thereafter the Plaintiffs filed an original proceeding in
the Utah Supreme Court seeking a writ of mandamus against Judge
Banks to require him to enter formal findings concerning his
refusal to certify the class action. The Utah Supreme Court
declined to issue the writ of mandamus against Judge Banks.

February 10, 1982. Docket No. 18217.



In August 1982 the Defendant filed an interlocutory appeal
concerning Judge Rigtrup's ruling, denying to the Defendant a
jury trial on the "reasonableness" of the impact fee. The Utah
Supreme Court declined to consider the interlocutory appeal.

On September 1 and 2, 1982 and November 18, 1982, trial
was held before the Honorable David B Dee of the Third District
Court in and for Salt Lake County. At the conclusion of the
presentation of Plaintiffs' evidence, the Defendant moved to
dismiss the Plaintiffs' claims, as such had not been proved by
a preponderance of the evidence. That motion was granted by the

trial court. That ruling prevented the Defendant from

presenting its case-in-chief in response to Plaintiffs'

unproven claims. [A copy of Judge Dee's Memorandum Decision is

attached hereto as Attachment B.]

The Plaintiffs thereafter appealed Judge Dee's dismissal.

In July 1986 the Utah Supreme Court issued its Call III
decision, holding that no "public hearing" had been held and
the impact fee ordinance was invalid. 727 P.2d 180 (Utah 1986)
The Utah Supreme Court denied Plaintiffs' claims for "class
action certification". The Utah Supreme Court remanded the case
back to the district court "to enter judgment consistent with
this opinion." 727 P.2d at 184.

The Plaintiffs petitioned for rehearing on the issue of
the Court's refusal to favorably consider the "class action"
certification. The Defendant petitioned for rehearing on the
issue that the Court's ruling (concerning the "public hearing")
was based upon insufficient evidence (precipitated by the trial

court's dismissal of Plaintiffs' claims at the conclusion of



Plaintiffs' evidence) and precluded the presentation of
complete evidence in the Defendant's case-in-chief. In October
1986 the Utah Supreme Court denied both parties' petitions for
rehearing.

On January 9, 1987 Plaintiffs' counsel filed his "second
set of interrogatories" and "requests for production", seeking
additional information concerning "amendments" to the impact
fee ordinance. [Plaintiffs' counsel seemed intent aon
continuining to litigate the case, even after he ostensibly won
in Call III, by developing new legal theories on behalf of
unnamed subdividers.!]

On January 30, 1987, Judge Dee entered an order allowing
the Defendant to file an "amended" answer (to address the new
issues countenanced by the Utah Supreme Court in Call III) and
to re-open the case, to allow presentation of the Defendant's
case-in-chief. Immediately the Plaintiffs filed an original
proceeding against Judge Dee (and successor judges of the Third
District Court) in the Utah Supreme Court, seeking to order the
judges from re-opening the case. The Utah Supreme Court granted
the relief sought by the Plaintiffs. April 6, 1987. Docket No.
870098

In June 1987 the Plaintiffs filed a motion to ™"add
additional plaintiffs" to their «case. This motion was
considered by Judge Brian and was denied.‘

In September 1987 the Plaintiffs filed a motion for entry
of judgment on the "civil rights" claims. After exhaustive

argument, that motion was denied by Judge Brian.



In September 1987---FOURTEEN MONTHS AFTER THE Call III

DECISION WAS ANNOUNCED---the Defendant, frustrated that the

Plaintiffs' counsel was doing nothing to move the case to final
disposition as ordered by the Utah Supreme Court, moved for
entry of judgment. On October 11, 1987---after numerous
hearings concerning the judgment and its "form", Judge Brian
entered the written order and "judgment."

THE JUDGMENT WAS PAID BY THE DEFENDANT ON THAT DATE.

Thereafter, the Plaintiffs filed motions for the award of
litigation expenses. The great majority of the claimed expenses
was denied by Judge Brian.

Thereafter, the Plaintiffs filed this appeal with the Utah
Supreme Court. The case was subsequently "poured over" to the
Utah Court of Appeals.

1
THE JUDGMENT OF THE TRIAL COURT IS CONSISTENT WITH
THE DIRECTIONS MANDATED BY THE UTAH SUPREME COURT
AND SHOULD BE AFFIRMED

On July 23, 1986, the Utah Supreme Court filed its third
opinion in the above-entitled action. 727 P.2d 180 (Utah 1986).
That decision held that the West Jordan flood-control impact
fee ordinance, adopted in 1975, was invalid due to the City's
alleged failure to hold a "public hearing" prior to the
adoption of the ordinance. The decision also analyzed (and

denied) Plaintiffs' claim for "class action" certification. The

decision of the trial judge on other issues was left untouched!

In disposing of the appeal, the Utah Supreme Court was explicit



in its directions when it wrote:

We remand this case to the trial court to enter
judgment consistent with this opinion.

727 P.2d at 184. Emphasis added.

To now say that the Court should direct the trial court
enter judgment on alleged "civil rights claims" does violence
to that clear direction and the procedural history of this
litigation. If Mr DeBry thought that the Supreme Court "forgot"
to address the "civil rights" 1issue, he should have noted that
in his "petition for rehearing". He didn't. [In fact, the
"ecivil rights" 1issue was not even mentioned in Plaintiff's
original appellate briefs. Obviously, Mr DeBry didn't care
about the issue then. He surely should not be permitted to care
about it now and be rewarded for his lackadaisical approach to
pleadings and practice.]

An expansion of the judgment to include the alleged "civil
rights violations" claims (1) has been already decided
adversely to the Plaintiffs by Judge Dee, whose decision was
not overturned or modified by the Utah Supreme Court in Call
111, (2) there was absolutely no evidence nor argument
presented at the trial court or the Supreme Court concerning
the alleged "civil rights violations", and/or (3) the City
could in 1977---when the impact fees were paid---not be held
liable for a "civil rights violation" because a municipality
was not a "person" within the ambit of 42 U.S.C. § 1983, as

construed in Monroe vs Pape, 365 U.S. 167 (1961).



Plaintiffs' counsel---openly admitting before Judge Brian
that his motion (to have the Court enter judgment on the "civil
rights violations" claims) is for the purpose of increasing his
attorney's fees---asserts that this Court may enter judgment on
issues outside of the scope of the Supreme Court's directive.
With such an assertion the Defendant must strongly disagree.
Not only does that run counter to the clearly-expressed
direction of the Supreme Court, but it runs afoul of
well-established legal principles.

In addressing the powers of the trial court in this
situation, Corpus Juris Secundum at "Appeal and Error", § 1965,
notes:

Where, however, the appellate court by its
decision and directions puts an end to the
litigation, the lower court is without jurisdiction
except to comply with whatever directions are made;
and frequently the directions given on remand impose
limitations either as to subject matter or relieve,
or both, so that the trial court has power and
discretion only within the 1limitations imposed.
Matters disposed of and determined by the opinion and
decision of the appellate court cannot be relitigated
in the trial court. The rule is more explicitly and
definitely stated in some cases which hold that,
where a case 1s remanded with specific directions,
the lower court is without power to do anything but
carry out the directions, and the judgment of the
lower court entered in conformity with the
requirements of the mandate and embodying a complete
determination of the rights of the parties exhausts
the court's jurisdiction as to matters decided. Thus,
where the appellate court has tried the case de novo,
its judgment is final and nothing remains for the
trial court to do except enter the judgment.

Emphasis added. Citations to footnotes omitted.
Section 1966 of "Appeal and Error" in Corpus Juris
Secundum notes:

On the remand of the cause after appeal, it is

the duty of the lower court to comply with the
mandate of the appellate court and to obey the

10



directions therein, without variation and without
departing from the mandate of the appellate court,
even though the mandate may be or is.supposed to be
erroneous. Accordingly, the trial court commits error
if it fails to follow the directions of the appellate
court.

Emphasis added. Citations to footnotes omitted.
In § 1967 of "Appeal and Error" in Corpus Juris Secundum

the following statement 1is made:

After a cause has been determined on appeal and
remanded, the lower court is ordinarily without power
to open, vacate, or modify the judgment of the
appellate court, or to alter, extend, or relieve from
precise fulfillment of, a specific condition on which
the effect of the appellate judgment is made to
depend.

Likewise, after affirmance on appeal, except as
directed by the appellate court, the lower court 1is
generally without power to vacate, alter, or modify
the judgment originally entered by 1it, except,
perhaps, as to matters not considered on appeal.
Likewise, the trial court generally does not have
power to open, vacate, or modify a judgment or decree
entered by it in strict conformity to the mandate of
the appellate court, without obtaining the consent of
the appellate court.

Emphasis added. Citations to footnotes omitted.

Utah case law 1s consistent with these principles. In
0'Gara vs Findlay, 7 Utah 2d 218, 321 P.2d 953 (1958), the Utah
Supreme Court wrote:

When a judgment of a lower court is affirmed by
the highest court of that particular jurisdiction,
such affirmance is deemed conclusive of all issues
which were raised or which might have been raised on
appeal. The necessity of such a ruling is apparent in
the prevention of piecemeal appeals. Once a matter
has been heard, with opportunity for consideration of
all relevant issues, there is merit in bringing it to
rest. Litigation must come to an end in order that
the parties can know with certainty their status.

321 P.2d at 953-954. Emphasis added.

1



In Powerine Company vs Zions Savings Bank and Trust
Company, 148 P.2d 807 (Utah 1944), the trial court---following
remand on appeal---made new findings of fact and conclusions of
law. Because those new findings were "at variance" with the
Supreme Court's earlier decision, one of the parties again
appealed. The Supreme Court noted that "no new determination
should have been made by the trial court, except by way of
entering findings to conform to the previous opinion." 148 P.2d
at 808. The Utah Supreme Court then continued:

. . . For as said in Kelsch v. Dickson, 71 N.D. 430,
1T N.W..2d 347, 349:

"However wise a man may be, however sound
his judgment and understanding,
nevertheless, he is bound to subordinate to
the wisdom, judgment, knowledge and
understanding of a superior court, whose
order 1is the law of the case, until
modified, or until reversed by higher
authority.

OQur pronouncements are the law of the case,
binding not less upon us than upon the lower court.
We therefore shall not review them.

148 P.2d at 808. Emphasis added.
In Street vs Fourth Judicial District Court, 191 P.2d 153
(Utah 1948), the Utah Supreme Court observed:

As a general rule, where a judgment or decree is
affirmed or reversed and remanded with directions to
enter a particular judgment, the trial court may not
permit amended or supplemental pleadings to be framed
to try rights already settled. This rule is not only
reasonable, but necessary, if litigation is ever to
come to an end. After an appellate court has once
ruled upon 1issues presented to it, such ruling
becomes the law of the case, and the trial court is
bound to follow it, even though it considers the
ruling erroneous.

191 P.2d at 158. Emphasis added. Citation to authority omitted.

12



In Fourth District Court, supra, the Court quoted at
length from Justice Hanson 1in the case of Utah Copper Company
vs District Court, 91 Utah 377, 64 P.2d 241:

The rule is well established and there does not
seem to be anything to the contrary that when a case
has been determined by a reviewing court and remanded
to the trial court, the duty of the latter is to
comply with the mandate of the former. The mandate is
binding on the lower court and must be strictly
followed and carried into effect according to its
true intent and meaning as determined by the
directions given by the reviewing court. . . . The
lower court upon remand of a case from a higher court
must obey the mandate or remittitur and render
judgment in comformity thereto and has no authority
to enter any judgment not in comformity with the
order. Whatever «comes before and is decided and
disposed of by the reviewing court is considered as
finally settled and the inferior court to which a
mandate issues is bound by the decree as the law of
the case and must carry it into execution according
to the mandate, and after the reviewing court has
determined the case before it and remanded it to the
lower court, the latter is without power to modify,
alter, amend, set aside, or in any manner disturb or
depart from the judgment of the reviewing court; that
the judgment of the reviewing court is not reviewable
in any way by the court below and the lower court
cannot vary or examine the decree of the higher court
for any other purpose than execution, or give any
other or further relief or review it even for
apparent error upon any matter decided on appeal, or
meddle with it further than to settle so much as has
been remanded.

191 P.2d at 157. Emphasis added.

WHAT THE SUPREME COURT HAS DECIDED AND WRITTEN, IT HAS
DECIDED AND WRITTEN. The trial court has no authority to add to
or take away from that decision. Similarly, the Utah Court of
Appeals has no authority to modify, or even review, that
decision. Judge Brian carefully considered the Call III

decision; he, after an almost exhausting series of "hearings"

13



and motions from Plaintiffs' counsel, dictated the "form" of
the judgment, to be "consistent with" the Call III decision.

His decision should be affirmed.

I

PLAINTIFFS ARE PRECLUDED FROM LITIGATING AND
APPEALING THE ALLEGED "CIVIL RIGHTS VIOLATION"

The Plaintiffs assert that the "Judgment"be "expanded" to
include recovery for an alleged, but unproved, "civil rights
violation". The Plaintiffs' are not entitled to such as a
matter of law. The material facts necessary for such a judgment

are not only in dispute, but have been already decided

adversely to the Plaintiffs!

In 1977 the Plaintiffs owned land outside the city limits
of West Jordan. The Plaintiffs voluntarily applied for
annexation to the City, which was effected in 1977. The
Plaintiffs thereafter applied for approval to develop the
Wescall subdivision. They received such approval and paid the
flood-control impact fee. At the time of payment no "protest"
was filed against the assessment of the impact fee. [The
dismissal of the Plaintiffs' claims before the Defendant was
required to present 1its defense case-in-chief precluded
receiving testimony from the named-plaintiffs on this issue.]

When the case was actually tried before Judge Dee in
November 1982, the Plaintiffs presented absolutely NO EVIDENCE

as to any "civil rights violation." The Plaintiffs did not even

testify and were not even present for the trial!

14



At the conclusion of the presentation of the Plaintiffs’
evidence, the City moved to dismiss the Plaintiffs' claims.
After thorough consideration of the matter, Judge Dee granted

the motion to dismiss: he ruled that the Plaintiffs had failed

to prove by ‘a preponderance of the evidence any of their

claims. Judge Dee later entered extensive "Findings of Fact"
and "Conclusions of Law". Although Plaintiffs objected to those
"findings" and "conclusions", at no time did the Plaintiffs
suggest additional "findings" concerning any "civil rights
violation" issues. Indeed, there could be no such "finding", as
Plaintiffs' sole witness was Mr Sharkey, an accountant whose
testimony could be reduced to a single sentence: that he could
not figure out what the City did with the impact fees monies
received from developers, including the Plaintiffs,.

Plaintiffs could have "briefed" and "arqued" the alleged
"civil rights violation" theory. They didn't---either in the
trial court or in the Utah Supreme Court. [See Attachment "E"
to this brief.]JEven in the "petition for rehearing" no mention
was made of the alleged "ecivil rights violation”. Thus, the
ruling of the Supreme Court in Call III must stand. The
"doctrine of the law of the case” prevents a re-examination of

issues already examined and decided adversely to the

Plaintiffs! In Call III the Utah Supreme Court made no mention

of "civil rights violation”.

Not only was there absolutely no proof or other evidence
presented at the trial, there was no showing that the City
was----in 1977, when the "clvil rights vioclation" allegedly
occurred---subject to "civil rights liability" under 42 U.S.C.

15



§ 1983. Indeed, under the prevailing case law at the time, a
municipality was not a "person" which could violate the "civil
rights" of a person. Monroe vs Pape, 365 U.S. 167 (1961). It
was not until 1978---o0one year after the Plaintiffs paid their
impact fees---that the United States Supreme Court reversed the
Monroe vs Pape decision and declared that a municipality was a
"person" for purposes of §1983 liability. Monell vs Department
of Social Services, 436 U.S. 659 (1978). Plaintiffs have made
absolutely no showing that Monell was to be applied
"retroactively."

It is not a "civil rights violation" merely because
someone pays an impact fee---not even "under protest"---and
then FOUR YEARS LATER (in 1981) first raises the claim of a
"civil rights violation" (which was not even proved) and then
NINE YEARS AFTER the fee was paid, the Supreme Court
declares---on the basis of only part of the evidence presented
and not upon a complete presentation of the City's
defense---that the ordinance, under which the fees were paid,
was invalidly adopted.

No one made the Plaintiffs annex into West Jordan; they
did so voluntarily so they could make use---for their own
economic and business profit---of the available infrastructure
(roads, services and wutilities) within the City. If the
Plaintiffs really thought their "civil rights" were being
"violated" by payment of the fee, Why did the Plaintiffs wait
for FOUR YEARS to even raise the issue of the alleged "civil

rights" violation?
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It is perhaps understandable why Plaintiffs' counsel (as
contrasted from Plaintiffs themselves) wants to have a "civil
rights violation" judgment: arquably under the provisions of 42
Uu.S.c. § 1988, the Plaintiffs would be thus entitled to an
award of attorney's fees.

III
AN AWARD OF ATTORNEY'S FEES UNDER 42 U.S.C. § 1988
IS IMPROPER BECAUSE PLAINTIFFS DID NOT PREVAIL
ON THE "CIVIL RIGHTS CLAIM"

The flaw in Plaintiffs' claim for award of attorney's fees

pursuant to 42 U.S.C. § 1988 is that, as shown above, the

Plaintiffs did not prevail in their assertion of a civil rights

violation.

Iv
THE DEFENDANT DID NOT CONDUCT
ITS DEFENSE IN "BAD FAILITH"™ SO AS TO JUSTIFY
AN AWARD OF ATTORNEY'S FEES
Plaintiffs claim that the award of attorney's fees should
be awarded by reason of the Defendant's alleged "bad faith" (a
Rule 11 violation) for having claimed that a "public hearing"
was held.
The flaw in Plaintiffs' analysis is that the conclusion of
the Utah Supreme Court on that issue is not, per se, evidence
of the Defendant's (or its counsel's) "bad faith": it is

certainly well nigh to impossible to predict how the Utah

Supreme Court will rule on an issue.
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In this context, it must be remembered that THE TRIAL
COURT FOUND THAT A "PUBLIC HEARING" WAS HELD. Thus, the holding
of the "public hearing" was not merely the unsubstantiated
assertion of counsel; if was a "finding" of the trial court.

And further, one must remember that such a determination
of the trial court was on the basis of only a part of the
evidence available to the Defendant. [When Judge Dee had ruled
that the Defendant (City) had complied with Judge Rigtrup's
pre-trial order" (concerning evidence of the "public hearing"),
he ruled that the City need not put on additional evidence. In
this regard, it is significant to note that the Supreme Court's
ruling (In Call III) thus was (1) based upon only a partial
quantity of the evidence and (2) precluded the City from
presenting its case-in-chief. This anomalous result was
unsuccessfully pointed out to the Utah Supreme Court in the
Defendant's petition for rehearing. ]

And one must also remember that it was the Plaintiffs who,
in April 1987, obtained a writ of mandamus from the Utah
Supreme Court preventing the re-opening of the Defendant's
case. The Plaintiffs cannot have "their cake and eat it too".

The mere fact that the Plaintiffs "win" does not mean that
the Defendant conducted its defense "in bad faith."

That the Utah Supreme Court would interpret "public
hearing" differently does not establish the Defendant's "bad
faith". The significant factor 1is that THE TRIAL JUDGE
DETERMINED THERE HAD BEEN A PUBLIC HEARING. The Defendant can

hardly be faulted when the trial court makes such a finding.
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Furthermore, the Defendant was precluded from presenting
its entire case in chief. The Defendant's preliminary
presentation was never intended to constitute the entire
case-in-chief of the City. Indeed, Judge Dee recognized this
when he allowed (January 1987) the Defendant to re-open the
case to present its case-in-chief.

Judge Dee's dismissal of the Plaintiffs' claims at the
conclusion of the presentation of Plaintiffs' evidence
PRECLUDED the City from having its full "day in court" on this
issue and the full litigation of Section 10-9-25.

The testimony presented by the Defendant concerning the
public hearing was merely in compliance with the Court's
pre-trial order. Judge Dee repeatedly ruled that the City had
complied with its pre-trial order. He stated:

. « . I have already ruled on the question whether I

thought he's complied with Judge Rigtiup's order, and

I think he has, . . .

Record at 1711-1712. Emphasis added.

In Call III the Supreme Court ruled that no "public
hearing" had been held and directed that judgment be entered
against the City. It is highly unusual that the Supreme Court
would so rule and thus totally dispose of the legal issues,
without giving the Defendant the opportunity to fully present
its case-in-chief, when the trial court repeatedly found there
was compliance with that pre-trial order. [The correct
procedure would have been to remand the case for presentaton of

the City's case-in-chief.]
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In any event, the finding of the trial court (Judge Dee)
that a public hearing had been held visciates any and all
claims that the Defendant's defense was asserted or maintained
"in bad faith". The fact that the Supreme Court---contrary to
principles of the "law of the case" and its clear direction in
Call II as to the issues to be tried---allowed, over the
Defendant's objection, consideration of other issues certainly
could not have been reasonably expected. The fact that the
Supreme Court would totally dispose of the issue, without
receiving the entire quantum of evidence available and without
giving the Defendant an opportunity to present its
case-in-chief, could not have been expected.

The mere fact that the Plaintiff prevails on a
technicality, decided by the Supreme Court as a matter of first
impression, does not render the Defendant's assertion of its
defenses thereto "in bad faith". The Plaintiffs are not
entitled to an award of attorney's fees.

v
PLAINTIFFS ARE NOT ENTITLED TO REIMBURSEMENT
OF THE MASTER'S FEES BECAUSE THE PLAINTIFFS
DID NOT PREVAIL ON THE "REASONABLENESS" ISSUE AND
BECAUSE THE PLAINTIFFS WAIVED THE PREPARATION
OF THE MASTER'S FINAL REPORT

In September 1980, Judge Rigtrup of this Court ordered the
Defendant "to identify the records and indicate where they may
be found."

The Defendant did so. Thereafter the Plaintiffs' counsel,
in my opinion, continued to "play dumb" by claiming the records
of the City were unintelligible to him. The culmination of that

attitude was the Plaintiffs' motion "to appoint a master” to go
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through the records of the City. That motion, heard by Judge

Conder, was granted, with the proviso that the Plaintiffs pay

the master's fees.

The Master found nothing wrong with the City's records.
The master's preliminary report concluded that it was possible
to perform the assigned duties; however, the estimated cost for
such was apparently greater than the Plaintiffs were willing to
pay. THE PLAINTIFFS WAIVED THE PREPARATION OF THE FINAL
MASTER'S REPORT. [See Attachment D in this brief.]

It is unconscionable to think that the Defendant should
have to pay for the Master. The Plaintiffs "lost" on the
master-type issues (i.e. the determination as to the existence
of the alleged "unreasonableness" of the impact fee) involved
in this litigation.

It is incredible to think that the Plaintiffs should be
entitled to receive reimbursement for the master's fees for the
PRELIMINARY report when (1) the Master was appointed at their
request, to provide a report at Plaintiffs' expense, to do
work that the Plaintiffs themselves could have done but refused
to do so, (2) the Plaintiffs WAIVED the preparation of the
Master's final report, and (3) the Plaintiffs failed to prevail
on any of the issues for which the Master was appointed.

The City had no control over the services performed for
the Plaintiffs by their expert; the Plaintiffs were responsible
for retaining him and deciding the scope, terms and duration of

his employment. Under such conditions, the Defendant cannot be
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held responsible to reimburse the Plaintiffs for their "expert"
services! This 1is especially the case when those services were

performed for issues upon which the Plaintiffs ultimately lost!

This issue was exhaustively considered by Judge Brian of
the District Court---in an advantaged position to carefully
consider the proceedings---in November 1987. He found against
the Plaintiffs on the "costs" and "accounting fees" issues. The
Plaintiffs' claims for reimbursement for those costs should be

denied.

VI
PLAINTIFFS' ASSERTION THAT THE CASE BE REMANDED FOR
JOINDER OF THE INDISPENSABLE PARTY SUBDIVIDERS IS
MERELY THE REGURGITATION OF THE PLAINTIFFS'

PREV [OUSLY-UNSUCCESSFUL MOTIONS FOR "CLASS ACTION"
CERTIFICATION

The Plaintiffs' assertion that the case be "remanded" for
"joinder" of the allegedly-indispensible party subdividers
blatantly shows the lack of regard Plaintiff's counsel holds
for the rulings of the Court.
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