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IN THE SUPREME COURT OF THE STATE OF UTAH

VERNON S. CHEEVER, MARTHA
T. CHEEVER, UTAH COUNTY

PACKING COMPANY, INC., and
COLES BROTHERS, INC.,

Plaintiffs-Appellants, No. 20,362
vs.

JOSEPH A. SEETHALER, MYRA

K. SEETHALER, and SECURITY

TITLE AND ABSTRACT COMPANY,

Defendants-Respondents.

REPLY BRIEF OF APPELLANTS

In responding to BRIEF OF RESPONDENTS Appellants will follow
the format of the Respondent's Brief. All references will be to
the numbered pages of the Respondent's Brief unless otherwise
stated.

STATEMENT OF FACTS/NATURE OF CASE

On page 3, paragraph 1, it is a misstatement of fact that
"as president of Utah County Packing, Vernon Cheever achieved a
compromise with Seethaler in the price of the accounts receivable
to off-set the equipment failures". The true fact 1is that they
were having ongoing negotiations but there never was a "compromise".

(see Affidavit of VERNON CHEEVER, Exhibit 9 and Affidavit of BRUCE



COLES, Exhibit 11, of Appellant Brief.)

Beginning the last paragraph of page 3 the Respondents claim

that the Appellants action is an "...action seeking an injunction...".
That is not the case, Appellants THIRD AMENDED COMPLAINT, (a copy

of which is incorporated in this Brief as Exhibit 7, was inadvert-
antly omitted from Appellants Brief) has several causes of action.

The FIRST CAUSE OF ACTION is to have the Note and Deed of Trust
reformed to be only in the amount of $25,000.00 and not $371,750.00.
The SECOND CAUSE OF ACTION seeks a complete recession of the doc-
uments by reason of fraud.

On the last five lines of page 8 of Respondent's Brief they
allege that the "Court ruled that the principal, Utah County Packing,
after discovering all the facts upon which it now complained, had
ratified or affirmed the contract between the buyer and the seller.”
Respondent does not say where in the record that occurs but even
if it does occur it is not possible because the Court is ruling on
a "question of fact" which is not proper on Summary Judgment. Further,
the Affidavit of VERNON CHEEVER, Exhibit 9 of Appellant's Brief
and of BRUCE COLES, Exhibit 11 of Appellant's Brief, are to the con-
trary. Those Affidavits clearly show that a question of fact still
existed.

In the middle of page 9 of Respondent's Brief, the Respondent
states as follows:

The Court further found that the Plaintiffs Complaint
did not state a cause of action for fraud and that

the Defendant had admitted that any claim by Utah
County Packing is barred by the statute of limitations.



REPLY TO RESPONDENTS' POINTS

POINT I
APPELLANTS' BRIEF DOES NOT MEET THE STANDARDS
SET FORTH BY THE UTAH SUPREME COURT AND APPELLANTS'
CASE, AS STATED, CANNOT PREVAIL UPON APPEAL.

Respondent's POINT I, is not well taken, Appellant's Brief
shows that Appellant argued all of the Respondent's Points in its'
MOTION FOR SUMMARY JUDGMENT (See Exhibit 4 of Appellants Brief).
The arguments on the four points are contained in Appellant's
Brief at page 9 et al. Other arguments are also incorporated.

POINT II
THE TRIAL COURT WAS CORRECT IN RULING THAT UTAH
COUNTY PACKING AND COLES BROTHERS, INC. WERE
NECESSARY AND INDISPENSIBLE PARTIES.

Under POINT II, Respondents, on page 16, state as follows:
One of the basis for that Ruling was that the cause
of action for fraud, if any, belonged to the cor-
poration, and not to the individual plaintiffs.

Before analyzing other incorrect positions of the Respondent,
it should be made very clear that UTAH COUNTY PACKING, had a cause
of action for fraud on its "contract" for the purchase of the meat
packing business. That cause of action is a seperate and distinct
cause of action apart from the cause of action that the CHEEVERS
had. Their cause of action are set forth in the FIRST CAUSE OF
ACTION, and SECOND CAUSE OF ACTION of the THIRD AMENDED COMPLAINT
(Exhibit 7, filed herein and inadvertantly omitted from Appellant's

Brief.). The cause of action of CHEEVERS has nothing to do with

the purchase of the business. Their cause of action is to have de-



clared of no force and effect the TRUST DEED NOTE, and DEED OF TRUST
Exhibit 1 and Exhibit 2 of Appellant's Brief at page 28 and 29 there-
in. The Trust Deed is on their residence.

Next is the statement by the Respondents on page 17 of their
Brief

Utah County Packing Company has, therefore, elected to
affirm the Contract and has waived any claim for damages.

Appellant asserts that it wouldn't matter whether or not Utah
County Packing Company elected to affirm their contract or not.

That contract has nothing to do with the Appellants causes of action
to have the TRUST DEED NOTE and DEED OF TRUST, declared of no force
and effect. Utah County Packing never signed the Deed of Trust.

Also in the middle of page 17 of their Brief they state that
there was an "accord and satisfaction". That is not true. That
would require a finding of fact on the part of the trial court which
would not be possible upon Summary Judgment. (See Exhibit 9 and 11
of Appellant's Brief.)

In the next to the last paragraph of page 17 of Respondent's
Brief they allege:

Where the existing plaintiff has failed to join other
necessary plaintiffs, the entire case must be dismissed.

Appellant does not see the rational of this argument. The
record is crystal clear that they were properly joined. (See THIRD
AMEMDED COMPLAINT, Exhibit 7 herein, showing their having been joined,
R. 516-549; for the authority of having them joined see
Exhibits 13,14, and 15 of APPELLANT'S BRIEF.)

Finally in disposing of Respondent's POINT II, the Appellants



asks, So what? The Record is clear that they were joined.
POINT III
AS CONCEDED BY APPELLANTS, ANY ACTION BY UTAH
COUNTY PACKING AND COLES BROTHERS, INC. WAS BARRED
BY THE APPLICABLE STATUTE OF LIMITATIONS.

Respondent's arguments herein are also MOOT. They were joined
and its conceded that apparently that they were barred by the
applicable Statute of Limitations. The effect of them being barred,
satisfied the very need for joining "indispensable parties". That
reason is to have a final determination as to all of the issues re-
garding those "indispensable parties"; the issues are finally re-
solved; this is particularly true in the fact that no appeal has
been taken on those corporate "indispensable parties" and they
cannot be of any hazard to the Respondents.

Throughout POINT III, there is also again the assertion that
the claim of Utah County Packing Company had been "waived".
Of course that is not true. (See Exhibit 9 and 11 of Appellant's
Brief.)

POINT IV
CHEEVER, AS AN INDIVIDUAL AND GUARANTOR, HAD NO
STANDING TO BRING AN ACTION FOR RESCISSION WHEN ANY
ALLEGED DAMAGE WAS DONE TO UTAH COUNTY PACKING/COLES
BROTHERS AND CHEEVER, AS PRESIDENT OF UTAH COUNTY
PACKING ELECTED TO SEEK DAMAGES, AND THROUGH
COMPROMISE TO AFFIRM AND RATIFY THE CONTRACT.

Again, it is absolutly essential that it be understoood that

the cause of action of the Appellants has nothing to do with the

purchase of the Meat Pacing plant by Utah County Packing Company
from the Defendants but has to do with the Plaintiffs rights as a

guarantor. Their rights having nothing to do with the purchase of



the meat packing plant. Their rights are independent of any actions
or rights of Utah County Packing.

On the bottom of page 23 of the Respondent's Brief they talk
about the "principle obligation". The "principle obligation" in
this case is the obligation between the defendants and Utah Couny
Packing. The "principle obligation" has nothing to do with the
"independent rights" of the Appellants, who are guarantors. At
the top of page 24 Respondents state: "a guarantor may assert all
defenses, with the exception of personal defenses available to the
principle." A reading of that case indicates that the "principle
defenses" are the defenses such as "infancy and incapacity". The
Respondents are correct; the Guarantors, the Appellants, can

raise any defenses that they have.
In SUMITOMO BANK OF CALIFORNIA v IWASAKI 447 P24 956, 959, the
Court stated:

In all suretyship relations, the creditor owes to the
surety a duty of continuous good faith and fair deal-
ing. (County of Glenn v. Jones (1905) 146 Cal. 518,
520, 80 P. 695; Ely v. Liscomb (1914) 24 Cal.App. 244,
228, 140 P. 1086; Hamlen v. Rednalloh Co. (1935) 291
Mass. 119, 197 N.E. 149, 153, 99 A.L.R. 1230; First
Citizens Bank & Trust Co. of Utica v. Shermans Estate
(1937) 250 App.Div. 339, 294 N.Y.S. 131, 139; Stearns,
The Law of Suretyship (5th ed. 1951) §2.11, at p.

22; 1 Story, Equity Jurisprudence (l4th ed. 1918)

§ 448, at p. 430.) Thus, the creditor must not mis-
represent or conceal facts so as to induce or permit
the surety to enter or continue in the relationship
in reliance on a false impression as to the nature

of the risk. As with other contracts, a creditor's
fraud, which may consist of intentional or negli-
gent misrepresentation cr active suppression of

the truth, will discharge the surety as to any sub-
sequently incurred liability. (Arant, Law of Surety-
ship and Guaranty (1931 § 28, at p. 75; 1 Brandt,

The Law of Suretyship and Guaranty (3rd ed. 1905)

§ 256, at p. 505; cf. 1 Corbin on Contracts (1963)

§ 6, at pp. 12-13.) (page 959.)

That rule imposes an absolute duty upon the obligee

-6-



to volunteer disclosure of all facts materially
affecting the risk to the surety on a fidelity
bond.........Irrespective of motive or intent,
mere non-disclosure of facts known by the obligee
which materially affect the surety's risk, such as
prior dishonesty of the principal on the fidelity
bond, therefore discharges the surety. (page 960)

The same concept is set forth in SURETYSHIP, 74 AM JUR 24,

91:

Hence the slightest fraud on the part of the creditor
touching the contract, annuls it. Accourdingly,

it has been said that if a creditor induces a surety
to enter into the contract of suretyship by any
fraudulent concealment of material facts, or by any
express or implied misrepresentations of such facts
or by taking any undue advantage of surety, either

by surprise or by withholding proper information,
there will be afforded a sufficient ground for the
invalidation of the contract.

It should also be noted that because of the special relation-
ship of Guarantor or Suretyship, that there be no necessity of any
"positive affirmations".

Fraud on the part of the obligee such as will avoid
the contract of suretyship is not confined to pos-
itive affirmations which are untrue, but may consist
in the concealment or withholding by him from the
surety, at the time the contract of suretyship is
executed, of material facts affecting the risk,
which contract of suretyship is executed, of
material facts affecting the risk, which facts the
obligee has the opportunity, and which it is his
duty, to disclose........ However, if, in the cir-
cumstances, the concealment is fraudulent, the
motive of the obligee is immaterial. (74 Am Jur 24 92)

The ETTLINGER citation, bottom of page 24 of Respondent's
Brief, is not in point. The "contract induced by fraud" referred
to on the top of page 25 is referring, in this instance, to the
"contract"for the purchase of the meat packing plant by Utah County
Packing. We are not concerned with that contract; we are concerned
with the contract of SURETYSHIP that is set forth in Exhibit 1 and

2 of the Appellant's Brief. That is the contract that was incurred



fraud, those are the contracts that privy only to the Appellants.
Those contracts, Exhibit 1 and 2 have nothing to do with Utah County

Packing.

representations were made exclusively to the president of Utah
Packing Company, and the plaintiffs, as guarantors, are without
standing to assert the claims or defenses of Utah Packing Company."
That is not true! The false representations were made to the Pres-
ident of Utah County Packing Company, but they were also made to the
individual, Vernon Cheever. For the "seperate entity" doctrine, see
page 20-23 of Appellant's Brief. Respondents would have us believe
that like a stick of dynamite exploding, that it can only hurt one
person; in this instance Vernon Cheever, President of Utah County
Packing Company. The "exploding dynamite" are the fradulent repre-
sentations made by Seethaler. (see particularly the Affidavit of
ARLIN DAVIS, Exhibit 21, page 90 of Appellant's Brief.) Cheever, as
a personal guarantor heard it explode.
On page 28 of Respondent's Brief the statement is made:
The point of the Court's decision in this case is that
Wilkerson, (citing FINANCIAL GORPORATION OF AMERICA v.
PRUDENTIAL CARBON AND RIBBON COMPANY, 507 P24 1026, Utah
1973,) the guarantor, could not raise a defense that
had vested in the debtor.
That is true! Appellants are not raising the defense that
had vested in the debtor (Utah County Packing) but rather the defense
that had vested in the Appellants, the fraud committed on them in
getting them to execute Exhibit 1 and Exhibit 2 of Appellant's Brief.
Finally on page 29 the Respondents would have us believe that

the Appellants herein do not have "standing". Attached hereto as

Exhibit 1, is the complete text of JUNGK vs. HOLBROOK (emphasis added).

See also page 6 and 7 of this Brief.
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POINT V

THE TRIAL COURT WAS CORRECT IN NOT REACHING
ALLEGATIONS OF FRAUD IN THAT THE CORPORATIONS
WERE BARRED AND CHEEVER, AS AN INDIVIDUAL, COULD
NOT SEEK A REMEDY IN CONTRAST TO THAT SOUGHT
AS A CORPORATE OFFICER; IN ANY EVENT, WHERE
A GUARANTOR EXERCISING PROFESSIONAL EXPERTISE
AS TO BUSINESS OPERATIONS INHERENT TO THE
CONTRACT, INSPECTS PROPERTY PRIOR TO THE CONTRACT,
THE DOCTRINE OF CAVEAT EMPTOR AP?LIES AND RELIANCE
UPON THE OPINIONS OF THE SELLER ARE UNJUSTIFIED.

All of Respondent's Arguments and cases under POINT V are in-
appropriate because they all relate to "questions of fact" which
are to be determined at the time of trial and not by Summary Judgment,
the basis of the appeal herein. Again, Appellant refers the Court
to the Affidavit of Arlin Davis, Exhibit 21, page 90 of Appellant's
Brief. See also page 6-8 herein.

POINT VI
EVEN WERE CHEEVER PERMITTED TO BRING A
SEPARATE ACTION AS GUARANTOR, HIS ALLEGATIONS OF

MISTAKE AS TO THE TRUST DEED FAILED TO ESTABLISH
A SUFFICIENT BASIS FOR RESCISSION.

See p. 6-8 herein.

POINT VII

RESPONDENTS ARE ENTITLED TO ATTORNEYS FEES
BY REASON OF APPELLANTS' FRIVOLOUS APPEAL.

Somebody ought to pay attorneys fees here when there is 815
pages of pagenated record and the case is decided on Summary Judg-

ment.

APPELLANT, MRS. CHEEVER

The thrust of all of these arguments raised by the Respondents
have to do with spurious defenses that attempts to keep this case

going to a Jury Trial. There is nothing in the record to indicate



that Mrs. Cheever was involved in any of these "compromises"”,

"waivers", or "settlements".

STIPULATED ADDITION TO BRIEF

Attached hereto, as Exhibit F, is the Stipulation entered
into by Appellants and Respondents for addition to Briefs filed
herein.

Subsequent to the filing of the Brief herein, the Respondents
sold the Appellants property pursuant to Notice of Trustee's Sale,
a copy of which is attached hereto as Exhibit A, on the 9th day
of April, 1985 at 11:00 a.m., as more fully set forth by the
Trustee's Deed, a copy of which is attached hereto as Exhibit B.

Since the filing of appellants Brief, a new item of relief
is sought in order to facilitate a final conclusion to this mat-
ter.

Appellant is fearful that if they are successful in this
appeal that a remand to the Lower Court may result in the Lower
Court refusing to allow amendment to the Pleadings to remove the
"cloud" on the title of the Appellants by reason of Exhibit B if

the Appellants are also successful in the cause of action in the

Lower Court.

Page 26 should be substituted so that if the Appellants are
successful in this Court, a remand will facilitate a "final dis-
position" without the expense and necessity of an additional
appeal on the issue as to whether or not Appellant would be entitled

to have the "cloud" removed if also successful in the Lower Court
on remand on the original cause of action.

The right of Quiet Title would also effect the right to Quiet

Title against any persons taking by reason of the Defendants Deed,

-10-



Exhibit B. This necessarily follows by reason of the fact that
Appellants, filed a Lis Pendens on the 29th day of February, 1984
as set forth in Ehxibit C. Pursuant to the holding in HIDDEN MEA-
DOWS DEVELOPMENT COMPANY vs. MILLS 590 P24 1244, (Utah, 1979),
the filing of Exhibit C had the effect of giving Notice to the
world of Appellants Cause of Action. A copy of the complete

text is attached hereto as Exhibit E. Also attached hereto is
Exhibit D, Amended Lis Pendens, which gives notice to the world
that there is an active pending case even though Summary Judgment
was entered against the Plaintiffs and in favor of the Defendants
on the 30th day of November, 1984. (See bottom of page 2 of
Exhibit D.) It should be noted that Exhibit D was not really nec-
essary for the reason that HIDDEN MEADOWS DEVELOPMENT COMPANY vs.

MILLS, stands for the proposition that the Lis Pendens filed in

the first instance survives the Appeal. The Court stated:

The rule is well settled that, where a judgment
is reversed and remanded with specific instruc-
tion or directions, the case stands in lower
Court precisely as it did before a trial was

had in the first instance. Hence, that very sit-
uation existed in the instant case as a result
of our reversal and remand with directions to
grant specific performance. Also, by so re-
versing, the Court has already recognized the
full effectiveness of lis pendens pending appeal.
(page 1248)

For the reasons cited, this Court should ailow the substi-

tution of page 26 in Appellants Brief and these arguments set

forth herein should become a part of the Brief for the proposition
that if the Appellants are successful on their Appeal herein,

that the relief sought herein should include instructions to the

Lower Court to follow the principles of law set forth in this

Memorandum , page 9 and 10.



CONCLUSION

For the reasons stated, the Court should rule that Summary
Judgment, was improperly granted, and the judgment of Lower
Court reversed with all causes of action in place and that
the Lower Court should seriously look to determining if the pre-
vailing party should be awarded Attorney Fees pursuant to
Section 78-27-56 of the Utah Code.

That in the event the Appellants are successful on Appeal,
that Plaintiffs be allowed to file a Cause of Action for dam-
ages for the loss of the use of their property and for quieting
Title to the Property in Plaintiffs by allowing amendments to
Plaintiffs pleadings.

/
DATED this 45 day of May, 1985.

RESPECTFULLY SUBMITTED,

KENNETH F., CLARKE
torney for Appellants

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on ghe é&éday of May, 1985, ten trye
and correct copies of the REPLY BRIEF OF APPELLANTS was maij)ed
to the Supreme Court and four true and correct copies of
same were mailed, postage prepaid, to JACKSO
Lewis & Peterson, 120 East 300 North, Proy h 846

ENNETH F . CLARKE
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ENNETH F. CLARKE
EADSEN, JEPSON, SALLENBACK & CLARKE
Attorney at Law
One East Center, Suite 300
P. 0. Box H
Provo, Utah 846012
Telephone 801-375-2911

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNIY

STATE OF UTAH

VERNON S. CHEEVER and MARTHA T.
CHEEVER, husband and wife, UTAH

COUNTY. PACKING INC., a Utan
Coroeration; CNTFES BROTFLCRS, INC., THIRD AMENDED COMPLAINT
a Utah Corparation,

Plaintiffs,
vs,

JOSEPH A. SEETHALER and MYRA
K. SEETHALER, husband and wife

and SECURITY TITLE AND ABSTRACT
COMPANY,

Civil No. 64179

Defendants.
/

COME NOW the Plaintiffs, VERION S. CHEEVER and MARTHA
T, CHEEVER, and for cause of action against the Defendants, com-
plain and allege 'as follows:

FIRST CAUSE OF ACTION

1. That on or about the 1l0th day of June, 1981, the Plain-
tiff, VERNON S. CHEEVER, individually, executed a TRUST DEED NOTE
wherein the Defendants, JOSEPH A. SEETHALER and MYRA K. SEETHALER,
were payees; a copy of which is attached hereto and made a part !

!
hereof as if set forth herein at length and marked as Exhibit "a".]

2. That on or about the 10th day of June, 1981, the Plain-
tiffs, VERNON S. CHEEVER and MARTHA T. CHEEVER, executed a DEED OF
TRUST WITH ASSIGNMENT OF RENTS, wherein the Defendants, JOSEPH A.
SEETHALER and MYRA K. SEETHLAER are listed as beneficiaries; a

copy of which is attached hereto and made a part hereof as if set

fortih herein. at length and marked as Exhibit "B".



3. That prior to the presentation of Exhibit "A" and "B" to the Plaintiffs,
the Plaintiff, VERNN S. CHEEVER, had agreed with the Defendants, that he would
be parscnally liable for the purchase from the Defendants, a meat packing
business, limited to the extent of $25,000.00; that it was the intent of the
Plaintiffs and the Defendants that the individual liability of the Plaintiffs
and the giving of collateral to secure that liability was to be limited to the
extant of $25,000.00; the particulars of which are set forth on Exhibit D, attached
hereto based upon reasonable belief.

4. That the Plaintiff, at the tims of the execution of Exhibits "A" and
*B®, did not read the contents thereof before signing the same but relied upcn
ths representation of the Defendant, JOSEPH A. SEETHALER, that the said
Exhibits did contain the express agreemsnt of the parties theretofore agreed to,
ad the Plaintiffs did believe, based upon the said representation of the De-

fendant, JOSEFH A. SEETHALFR, which representation was material and which was
false, that the said documents did contain the agreement of the parties thereto-
fore agreed to.

S. In fact, the documents referred to herein as Exhibits "A" and "B" did
not contain the agreement of ths parties theretofore agreed to, but in fact.
contained terms entirely contrary to the expressed agreement of the parties,
vhich fact was known to the said Defendant. and to the said defendants agent,
Defendant, SECURITY TITIE AND ABSTRACT (OMPANY, wio prepared the said documents,
or, if said fact was not known by Defendant, JOSEPH!'A. SEETHALER, constituted a
mistaks of fact on the part of said Defendant in executing Exhibits "A" and "B".

6. The Defendants failed to disclose to the Plaintiffs the material
wmmmmmmmmmummitswmm-
and the actual agreement mtz:edhmw&eparuiespﬁormmﬁmof
Bxhibits "A" and "B".

7. 'matbyreamofﬁumm:almistakeofthel’laintiffsarﬁthe



Defandants, or by reason of the mistake of the Plaintiff or ignorance as to
ths contants of Exhubits A" and "B®, coupled with the frauxd or material
aisrepresentation of the Defendants in conoealing their knowledge of the
contants thereof. Bxhibits "A" and "B* campletely failed to embody the actual
agemmant of the parties; with liability of the Plaintiff, VERNON S. C(HEEVER,
Individually, was to be limited to $25,000.00 on Exhibit "A" and the collateral,
the residence of the Plaintiffs, was given only to secure the individual
lisbility of the Plaintiffs to the extent of $25,000.00 and Exhibit "B* should
have been a second trust deed to the Defendants in the amount of $25,000.00 and
no mre, sbject to a first txrust deed in favor of any entity of Plaintiffs
choosing at any time in the amount of $44,000.00.

8. That the Plaintiffs exmcuted Exhibits "A®" and "B® in the belief that
the sams embodied the actual agreement theretofore made as hereinabove alleged.
9. That by reascn of the fraud of the Defendant, JOSEPH A, SEETHALER,
who acted at all times as agent for his wife, MYRA K. SEETHLAER, the Plaintiffs
have suffered great distress of body and mind and greatly injured and damaged
in their credit standing and reputation by reason of the Defendants' acts in

the aowunt of $50,000.00 each.

10. The acts of Defendant, JOSEPH A. SEETHALER, were malicious and said
Deferdant is quilty of wanton disregard for the rights of and consequences
wﬂawaﬂw:amdumf,namtiffsdmdmhﬂuﬂ
muwwmmmmmm.MA.m,mmm
of FIFTY THOUSAND ($50,000.00) DOLLARS each.

11. That the Plaintiffs have been required to cbtain the services of
an attorney to prosecute this action and that it would be inequitable not
to grant the Plaintiff a reasonable attorney's fees and that the Court should
enter an order granting'to the Plaintiff a reascnable attormey's fees for the
Mmofﬂaisacﬁmmdalsaaspmvidedby&ction 78-27-56.



12. That the Defendant, JOSEPH A. SEETHALER, in causing the exhibit A

and B to be prepared with the fiqure of $371,750.00, instead of the figqure
$25,000.00 and is execution of the same without informing plaintiffs other-
wise, made a representation that $25,000.00 was on exhibit A and B instead

of $371,730.00 concerning presently existing material facts; which were
false because the true figure which should have been $25,000.00 instead of

$371,750.00; which he either knew to be false, or he made recklessly, knowing
that he had insufficient knowledge upon which to base such representaticn;

for the purpose of inducing the CHEEVERS to act upon his representation

that exhibit A and B was only for $25,000.00 an? not for $371,750.00; that

the CHEEVERS, acted reasonably and in ignorance of the falsity of the said
regresentation that exhibit A and B were for $25,000.00 and not for $371,750.00
that the\CHEEVERS did in fact rely upon said false representations that its
contents reflected $25,000.00 and they had a right t© rely upon the fact

that the document prepared by the defendants, would literally conform to the
agree:mtof $25,000.00 if no notice of the contrary was given.



WHEREFORE, Plaintiffs pray for judgment against the Defendants as follows
on the FIRST CAUSE QF ACTION.

1. That the Oourt deczee that Exhibit "A" be reformed to declare that
VERNON S. CHEEVER is individually liahle only to the extent of $25,000.00
for any cbligation owing to the Defendants, JOSEPH A. SEETHALER and MYRA K.
SEETHALER.

2. That the Gourt decree that Exhibit "B" be reformed, to show that the
Defendants, JOSEPH A. SEETHALER and MYRA K. SEETHAIER, have a SECOND DEED
QP TROST limited to the extent of $25,000,00 and o more and subject to a
FIRST TRUST [EED in fawor of an entity of plaintiffs choice at anytime in the
amunt of $44,000.00 and/oxr that Plaintiffs are entitled to the first $44,000.00
equity in the property.

3. In the alternative that the Court decree that Exhibits "A" and "B" be
rescinded and that all parties be returmned to their respective positions prior
to execution of Exhibits "A" and "B".

4. That the Plaintiffs recover $50,000.00 general damages each against
the Defendants and each of them.

S. That the Plaintiff be awarded exemplary and punitive damges in the
amoumt of $50,000.00 each acainst the Defendant, JOSEPH A. SEETHALER.

6. That the Plaintiff bes awarded a reascnable attorney's fees for the
prosecution of this action.

7. For such other and further relief that is just and equitable.

SEQND CAUSE QF ACTION

As paragraphs 1 to 1l of this SECOND CAUSE OF ACTION, Plaintiffs reallege
the allegations contained in paragraphs 1 to 11 of the FIRST CAUSE OF ACTICN.

12. That prior to the 10th day of June, 1981, the Defendant, JOSEFH A.
SEETHALER, acting for himself and as agent for his wife, MYRA K. SEETHALER,
entered into negotiaticns for the sale of their meat packing plant to UTAH

COONTY PACKING, INC., a Utah Qorroration.
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Defendant represented that the electrical system in the plant
in gocd operating condition; that in txuth in fact; before a
iness license was issued to the Plaintiffs at ar about $8,000.00
as cordition to get a business license for electrical

g;?ﬁ

E

Defsndant represented that telephone system was in good

i ition; that in truth in fact, a whole new phone
be installed; that prior to the replacement, it was
repaired.

Defendant represented that all of the three smoke houses in

E it
£
oy

the plant were in good operating condition except for one clogged
drain; in txuth in fact, only one worked and coils had to be re-
placed to get the second to work but the boiler was not sufficient
capacity to run three at once.

The said Defendant represented that two of the three electric
hoists in the plant were in good working and operating condition
and that the third hoist had all new parts and that simply was in
need of assembly; that in truth in fact, they did mot work and
had to be immediately repaired.

The said Defendant represented that the reason for the red tags on

the equipment in the package room was merely that the set of
equipment was in need of "a little cleaning”; that in txuth in fact,
moisture was dripping off the ceiling and drip pans and suction fans
had to be installed at great expense in cxder to remove the red tag
placed by the meat inspectors.

said Deferdant represented that. the eleva in the building
was ingaodoperableoandiﬁmmdhadavalﬁf $25,000.00; that
in txuth in fact, was in very poor condition and continually breakw
ing down on mamerous occassions and of little value.,

maaidnefetﬂm:eg:esemedﬂmunlmfonmebuﬂding.m
in good condition and was "fine, o problem”; that in truth in fact,
it leaked in several places and SEETHALER had been warmed' by the

jnspectotsthatvata:vasdrippingd_:mtbewallsofthewolersand
other places ard did in fact so drip.

Msddmfaﬁmmmatmmdgem.whichmm
cltﬁedintmsalem:erefriguatedarﬂing:odmr}pngandcperable
condition; that in truth in fact, only two were refrigerated and
one of the two did rnot woxk.

'mesaidmfendantrep:esmtaithatallsixofmescaluinm:

ion were in cordition; that in txuth in fact, none ©
mﬁmmﬂdpassmspcum'@d' by the DEPARIMENT OF WEIGHTS AND MEASURES
without repair at great expense; that repair was made at great expense.
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The said Deferdant represented that the Patty machines were in good

operating condition except that "one of the machines needed a

little repair”; that in txuth in fact, neither worked, and a new
had to be purchased at an expense of $36,000.00.

one

The said Defendant represented that the "meat chopper” was working

and in good working order amd in good operable condition; that in
in fact, it needed new bearings, belts, and controls at

The said Deferdant represented that the lunch meat slicer was in

goad operable and working condition and specifically represented

that the said machine was working and that it could be set for any
adjustment needed for the amount of slices required; that in txuth
in fact, immediate repairs of at or about $500.00 was required to
have a new electrical control system and cother repairs.

The said Defendant represented that the "weiner peeler” was in good
operable and working condition; that in truth in fact, a new motor
and vaccuum and pulleys and contxols had to be replaced at great
expense.

The said Defendant represented that the "packaging machine” was in
gocd operable and working condition and that in order to produce
packages that would hang up on the walls for display that merely a
die would need t© be purchased.

The said:Defendant represented that the "boiler” was in good opera-
ting and working condition and further represented, "that's a good
old boildr; better than the new one”; that in txuth in fact, a
year prior to sale, the controls did not work and six months before
it almost blew up. In order to keep it working, it had to be
delined and new lines replaced. It was not of sufficient cap-
acity to run the three "smke houses" at once.

SaadDefsﬂantrep:mertedthatlnmaedthe'tipperges'mﬂ
that the "tipper ties" were included in the sale and further that
the (2 tank was owned by the said Defendant and included in the
; that in truth in fact, Defendant did rot own them.

Defendant represented that the "refrigeration system” was in
good operable and working condition; that in txuth in fact, the
condensors were worn out; solenoid valves, coils, and pipes were

E £
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old and rusted and continually leaked ammonia. Many other replace-
ments were made.

Said Defendant represented that the "ice maker” was in good operable
ard working condition; that in txuth in fact, it was junked after
six months and after great expense and repair.

The said Defendant represented that the "band saw” was in good
operating and working condition; that in txuth in fact, the
bottom shaft and bearings were worn out and finally completely had to be

The said Defendant represented taht the "staple machines” were in
good working and operating condition; that in truth in fact, they
were worn out and had to be replaced within a few weeks.

The said Deferdant represented that the "hand slicer” was in good.
working and operating condition; that in truth and fact, it was
worn out and bearing, blade, and motor had to be replaced.

truth in fact, defendant took them from the plant just prior to the
sale.

mmdmfmmmmm "packaging machine” was in
good operable and working condition and that in order to produce

packages that would hang up on ﬂ’xevallsbrd;.splaythatmelya
die would need to be purchased; that ih truth in fact, it needed
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