Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1997

State of Utah, Department of Human Services v.
Jeffery Waldon Vincent and Laurene A. Vincent :
Brief of Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Richard C. Coxson; Attorney for Appellant.
Paul F. Graf; Attorney for Appellee.
Recommended Citation
Brief of Appellant, Utah v. Vincent, No. 970285 (Utah Court of Appeals, 1997).
https://digitalcommons.law.byu.edu/byu_ca2/854

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

UTAH COURT OF APPEALS
BRIEF
UTAH
DOCUMENT
Ft)
IN THE UTAH COURT OF APPEAL,'I

KET NO.

oncaxz-ch

State of Utah, Department of
Human Services,
Plaintiff-Appellee,
Case No. 9 /028b-ca

vs.
Jeffery Waldon Vincent and
Laurene A, Vincent,
Defendants-Appellant.

Priority No.

J 5

Appeal from Sixth District
Court, Garfield County,
Judge Louis G. Tervort.

Counsel Filing Brief:

Opposing Counsel

RICHARD C. COXSON #5933
Attorney at Law
457 North Main
Spanish Fork, Utah 84660
(801)798-3591

PAUL F. GRAF
168 North 100 East
St. George Utah 84770
(801)674-3850

Attorney for Defendant
Appellant, Jeffery Waldon Vincent.

Attorney for Plaintiff
Appellee State of Utah,
Department of Human
Services.

FILED
* * * ^n

of Appeafe

•JuKaO'Atesandro
Cleric of m© Court

IN THE UTAH COURT OF APPEALS
State of Utah, Department of
Human Services,
Plaintiff-Appellee,
Case No. 970285-ca

vs.
Jeffery Waldon Vincent and
Laurene A. Vincent,

Appeal from Sixth District
Court, Garfield County,
Judge Louis G. Tervort.

Defendants-Appellant,

Counsel Filing Brief:

Opposing Counsel

RICHARD C. COXSON #5933
Attorney at Law
457 North Main
Spanish Fork, Utah 84660
(801)798-3591

PAUL F. GRAF
168 North 100 East
St. George Utah 84770
(801)674-3850

Attorney for Defendant
Appellant, Jeffery Waldon Vincent,

Attorney for Plaintiff
Appellee State of Utah,
Department of Human
Services.

i

TABLE OF CONTENTS
I.

II.

TABLE OF AUTHORITIES
A.
Cases
B.
Rules
C.
Statutes
D.
Other Authorities
JURISDICTION

iii
iii
iii
iii
iii
1

III. STATEMENT OF ISSUE FOR REVIEW

IV.

1

Whether all children with the same father and mother
should be combined for purposes of calculation of child
support from the child support guidelines

1

DETERMINATIVE PROVISIONS

1

. . . . .

Utah Constitution Article 1 Section 24
Utah Code Annotated Section 78-45-7.2
Utah Code Annotated Section 78-45-7.7
V.

VI.

STATEMENT OF THE CASE

1

A.
B.
C.

1
1
2

Nature of the Case
Course of Proceedings
Relevant Facts

SUMMARY OF THE ARGUMENT

2

VII. ARGUMENT

3

A.
APPELLANT JEFFERY WALDON VINCENT, OBJECTED TO
THE EXECUTED JUDGMENT BASED UPON ERROR IN LAW
B.
ALL CHILDREN HAVING PARENTS IN COMMON MUST BE
COMBINED TO DETERMINE THE STATUTORY CHILD SUPPORT AMOUNT
IN THE GUIDELINES
VIII.CONCLUSION
IX.

3
4
8

ADDENDUM
Utah Code Annotated Section 78-45-7.2
Utah Code Annotated Section 78-45-7.7

ii

10

I. TABLE OF AUTHORITIES
CASES

Page No.

Reagan Outdoor Advertising, Inc. vs. Utah Dept. of Trans,
580 P.2d 782 (Utah 1979)

6

State Farm Mutual Auto Insurance vs Clyde
920 P.2d 1183 (Utah 1986)

6

State v. Bagshaw
836 P.2d 1384, 1385, (Utah App 1992)

2, 4, 5

Hawaiian Ocean View Estates vs. Yates
564 P.2d 430, 58 Haw. 63 (1977)

8

STATUTES
Utah Constitution Article I Section 24

2, 5

Title 78 chapter 45 of the Utah Code

3, 8

Utah Code Annotated Section 78-2-3(3)(i)

2

Utah Code Annotated Section 78-45-7.2

2,6,7

Utah Code Annotated Section 78-45-7.7

2, 5, 7

U.C.A. Sec 78-30-1

8

RULES
Rule 59

3

OTHER AUTHORITIES
Blackfs Law Dictionary 4th ed. (1968) at Page 1661

iii

5

II. STATEMENT OF JURISDICTION
This is an appeal from a district court in a domestic matter,
and jurisdiction is granted to the Utah Court of Appeals under Utah
Code Annotated Section 78-2-3(3)(i).
III. STATEMENT OF ISSUE FOR REVIEW
Whether all children with the same father and mother
should be combined for purposes of calculation of child support
from the child support guidelines.
Scope of Review:
Statutory interpretation presents a question of law
which is reviewed for correctness.
State v. Baashaw,
836 P.2d 1384, 1385 (Utah App 1992).
IV. DETERMINATIVE CONSTITUTIONAL PROVISIONS
1.

Utah Constitution Article 1 Section 24.

All laws of a general nature shall have uniform
operation.
2.

Utah Code Annotated Section 78-45-7.2.
Application
Addendum.

3.

of

guidelines-rebuttal

See

Utah Code Annotated Section 78-45-7.7.
Calculation of obligations.

See addendum.

V. STATEMENT OF THE CASE
A. NATURE OF THE CASE
This is an appeal from a paternity action in which child
support has been ordered.
B. COURSE OF PROCEEDINGS
Judgment was executed November 25, 1996 and Motion for New
Trial or Relief from Judgment filed December 6, 1996. (R. at 52)
1

Memorandum in Support of Motion for New Trial objecting to the
executed judgment was filed December 6, 1996. (R. at 38 and 39)
An objection to Motion was filed by the State with Memorandum in
Support to Motion of Objection of New Trial was filed March 7,
1997. (R. at 60 and 62)

A Ruling denying Motion for New Trial was

filed April 1, 1997. (R. at 67)

Notice of Appeal in this matter

was filed on April 28, 1997. (R. at 71) Disposition by trial court
or agency- Defendants Motion for New Trial objecting

to the

judgment filed was denied by the Trial Court.
C. RELEVANT FACTS
Jeffery Waldon Vincent, appellant herein, has conceived five
children with Laureen A. Vincent. (R. at 18 & 41)

Mr. and Mrs.

Vincent are divorced, and at the time of divorce had two children.
(R. at 39)

Since the date of the divorce, the parties have had

three additional children together. (R. at 41)

The state brought

a paternity action with regard to the last three children in order
to assess additional child support based upon the state providing
welfare benefits to Mrs. Vincent.

(R. at 1 )

In calculating the

child support amount for the three children who are the subjects of
the paternity action, the state treated them as if they did not
share joint parentage with the first two children. (R. at 41 ) By
dividing the children into two groups, the child support is
substantially higher then it should be.

(R. at 41)

VI. SUMMARY OF THE ARGUMENT
In this matter the judgment appealed from, and the order
denying new trial, reflect a misapplication of law by the trial
2
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In State

rie
vs.

th e

Baqshaw, 836 P. 2d 1385 (Utah App. 1992), the court held that
statutory

interpretation

presents

a question

of

law

and

no

discretion is accorded the trial court's decision on review.
Baqshaw, 836 P. 2d at 1384.

It is appropriate for this court to

decide the issue in question without relying upon the trial court's
decision.
B.

ALL CHILDREN HAVING PARENTS IN COMMON MUST BE COMBINED TO

DETERMINE THE STATUTORY CHILD SUPPORT AMOUNT IN THE GUIDELINES.
The trial court entered an award of child support for three
children of defendants in this matter separate and distinct from an
existing chid support order for the other two children in common to
the defendants. (R. at 41 and 52)

The determination of child

support is dependant upon Utah Code Annotated Section 78-45-7.7
"calculation of obligations." This section gives a detailed method
by which the obligations of the parties is to be calculated.

Its

application to the facts in the matters is a question of law.
The interpretation of Section 7.7 should be one of uniform
application to all similarly situated individuals in the State.
See Utah Constitution Article I Section 24.

Subsection 7.7(6)

provides: "The amount shown on the table is the amount for the
total number of children not the amount per child." (Underline
added)
Statutory words and terms are to be given their ordinary and
general meaning. In State Farm Mutual Auto Insurance vs Clyde, 920
P. 2d 1183 (Utah 1986), the court stated that statutes would be
interpreted according to their plain language.
4

The common and general usage of total is "whole, not divided,
lacking no part, entire, full, complete, the whole amount."

See

Black's Law Dictionary, 4th ed. (1968) at Pace 1661. Child support
should be calculated using all of the co-defendants' children in
common, and thus "lacking no part" of them.
In Reagan Outdoor Advertising, Inc. vs. Utah Dept. of Trans., 580
P.2d 782 (Utah 1979), the court held that:
In interpreting statute, courts will look to reason,
spirit, and sense of legislation as indicated by entire
context and subject matter of statute dealing with the
subject.
Reagan Outdoor Advertising, Inc, 580 P.2d at 783. Looking to
the statute, the legislature said that the child support amount
taken from the table must be based upon the "TOTAL" number of
children. This does not seem to be a hard call. The two defendants
have five children in common.(R. at 18 & 41) Current Child support
is to be set for the support of all five children by a single
reference to the table, although a support order already exists for
two of them. (R. at 18)

It is therefore required that all five

children, as provided by the statute, be considered at the same
time.

There is absolutely nothing in the statute that would give

an indication that we should consider children of common parentage
as separate units for purpose of calculation.

Indeed, section

7.7(6) states that the table amount is "not an amount per child".
This result must have appeared to be so plain to the legislature
that there was only one outcome possible, that it did not define
this issue in any greater detail.

In Utah Code Annotated Section

78-45-7.2, the only other reference to children to be considered
5

for application of the guidelines, is found subsection (4) which
states in material part as follows:
(a) Natural or adopted children of either parent who live
in the home with that parent and are not children in
common to both parties may at the option of either party
be taken into account under the guidelines in setting and
modifying the support awarded, as provide in Subsection
(5).
(b) Additional work sheets shall be prepared that
complete the obligation of the respective parents for the
additional children. (Underline added)
Taken together, sections 7.2 and 7.7 state that all of the
children with joint heritage of the two parents at bar should be
combined to determine a child support amount, and that any children
that are not in common to both parents may be used to adjust the
gross income amount for either party prior to arrival at the
adjusted combined income amount to determine the child support
figure.
If the State's method is used, the older two children in
common between defendants Mr. and Mrs. Vincent could not be used to
adjust the gross income figure in as much as they would not qualify
under section 7-2. Only children that "are [

] not in common to

both parties11 may be used to reduce the gross income of either
party.

This would produce an absurd result.

It would treat

individuals like Mr. Vincent differently than fathers who were
married to the mother of the children when the children were born,
and deny that the same time credit for child support currently
ordered in calculating the new award. This result would therefore
be contrary to Article I Section 24 of the Utah Constitution which
provides:
6

All laws of
operation.

a

general

nature

shall

have

uniform

The context of the statute implies that all children in common
between the parties must be included whenever child support is
being determined. This is what "total" as used in 7.7(6) should be
read to mean, which is also known as interpretation by implication.
The statutory interpretation rule of "implication" has not
been visited by the Utah courts, but was well explained by the
Hawaiian Supreme Court.

In Hawaiian Ocean View Estates vs. Yates,

564 P.2d 430, 58 Haw. 63 (1977), the court stated that:
For purposes of statutory construction, the rule is that
whatever is necessarily or plainly implied in the statute
is as much a part of it as that which is expressed and in
case of incompleteness or ambiguity of expression, reason
and spirit of statute and cause which induce legislature
to enact it should be considered in interpreting it.
Hawaiian Ocean View Estates, 564 P.2d at 439.
The Hawaiian court is very persuasive in discussing why the
implication rule is appropriate.

In determining child support,

reasonable individuals would believe that it is implied that you
determine the child support by counting all of the children (the
"total") and then go to the table with the combined adjusted gross
income to reach the proper figure for child support. The spirit of
the child support guideline seems to be the determination of the
obligation of each of the common parents of a number of children,
after the children are added together.
We often assume the obvious in applying a statute.

For

instance, the adoption statute, U.C.A. Sec 78-30-1 et. seq.,
assumes

that only humans may

adopt, and humans be adopted.

However, someone might read "child" as described
7

in U.C.A sec 78-

30-1 to mean any immature animal, not just a human boy or girl. By
implication, however, we limit the application of the statute to
human adoptions.
If the legislature had intended to have each child treated
separately, the legislature would not have needed to have a table
that had any more than a single child for each income level.
Common sense would seem to indicate that the appropriate thing for
this court to do is remand and order the trial court to recalculate
the child support to the date specified in the judgment based upon
all of the children being added together and applying the formula
as stated in chapter 45.
CONCLUSION
It is appropriate for this court to remand and reverse, and
order

the

trial court

to enter

child

support based

upon a

calculation which includes all five children at the same time.

Dated this

^O

day of ^J^^\

, 1997

Richard C. Coxson
Attorney for Appellant Jeffery
Waldon Vincent
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I hereby certify that I Mailed two true and correct copies of
the Brief of the Appellant to PAUL F. GRAF 168 North 100 East
St. George Utah 34770.
:>

Dated this

1997

day of

Richard C. Coxsdn
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ADDENDUM

10

vo-io-v^. Application of guidelines — Rebuttal.
(1) The guidelines apply to any judicial or administrative
order establishing or modifying an award of child support
entered on or after July 1,1989.
(2) (a) The child-support guidelines shall be applied as a
rebuttable presumption in establishing or modifying the
amount of temporary or permanent child support.
(b) The-rebuttable presumption means the provisions
and considerations-required by the guidelines, the award
amounts resultingfromthe application of the guidelines,
and the use of ^orkshee^s^^3is^nt£with these guidelinesare p^rHsumed to be correct, unless1febutted under
the_ proyjsiqns pQhggectiD^„^
^
(3) A" written finding VT specific lundrng on the record
supporting the conclusion that complying with a provision of
the guidelines or ordering "an_ award amount resulting from
use of the guidelines would belinjust, inappropriate, or not in
the best interest of a child in a particular case is sufficient to
rebut the presumption in that case.
(4) (a) Natural or adoptive children of either parent who
live in the home of that parent and are not children in
common to both parties may at the option of either party
be taken into account-under the guidelines in setting or
modifying a child support-award, as provided in Subsection (5).
(b) Additional worksheets shall be prepared that compute the obligations of the respective parents for the
additional children. The obligations shall then be, subtracted from the appropriate parent's income before determining the award in the instant case.
(5) In a proceeding to modify an existing award, consideration of natural or adoptive children other than those in
common to both parties may be applied to mitigate an increase
in the award but may not be applied to justify a decrease in the
award.
(6) With regard to child support orders, enactment of the
guidelines and any subsequent change in the guidelines
constitutes a substantial or material change of circumstances
as a ground for modification or adjustment of a court order, if
there is a difference of at least 25% between the existing order
and the guidelines. In cases enforced under IV-D of Title IV of
the Social Security Act, 42 U.S.C. Section 601 et seq., the office
may request modification, in accordance with the requirements of the Family Support Act of 1988, Public Law 100-485,
no more often than once every three years.
1994

78-45-7.7. Calculation of obligations.
(1) The parents' child support obligation shall be divided
between them in proportion to their adjusted gross incomes,
unless the low income table is applicable.
(2) Except in cases of joint physical custody and split
custody as defined in Section 78-45-2 and in cases where the
obligor's adjusted gross income is $1,050 or less monthly, the
base child support award shall be determined as follows:
(a) Combine the adjusted gross incomes of the parents
and determine the base combined child support obligation
using the base combined child support obligation table.
(b) Calculate each parent's proportionate share of the
base combined child support obligation by multiplying the
combined child support obligation by each parent's percentage of combined adjusted gross income.
(3) In cases where the monthly adjusted gross income of the
obligor is between $650 and $1,050, the base child support
award shall be the lesser of the amount calculated in accordance with Subsection (2) and the amount calculated using
the low income table.
(4) The base combined child support obligation table provides combined child support obligations for up to six children.
For more than six children, additional amounts may be added
to the base child support obligation shown. Unless rebutted by
Subsection 78-45-7.2(3), the amount ordered shall not be less
than the amount which would be ordered for up to six
children.
(5) If the monthly adjusted gross income of the obligor is
$649 or less, the court or administrative agency shall determine the amount of the child support obligation on a case-bycase basis, but the base child support award shall not be less
than $20.
(6) The amount shown on the table is the support amount
for the total number of children, not an amount per child.
1984

