Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1948

State of Utah v. Robert William Dyett and Ernest E
Lloyd : Brief of Appellants

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

David H. Bybee; John R. Hart; Attorneys for Appellants;

Recommended Citation

Brief of Appellant, Utah v. Dyett and Lloyd, No. 7173 (Utah Supreme Court, 1948).
https://digitalcommons.law.byu.edu/uofu_sc1/854

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F854&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F854&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F854&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F854&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/854?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F854&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

LIV

)\’tf\ Case No, 7173

IN THE SUPREME COURT
OF THE STATE OF UTAH

THE STATE OF UTAH
Plaintiff and Respondent

V8,

ROBERT WILLIAM DYETT and
ERNEST F, LLOYD
Defendants and Appellants

e® ¢80 o0 w¢ oo o8 o o

BRIEF OF APPELLANTS,
ROBERT WILLIAM DYETT AND ERNEST F, LLOYD

DAVID H, BYBEE

' FORN ~Fom, HART
F -‘{ F Y, Mtt s for Appellants,

William Dyett and
MAY 8 IWnest F, Lloyd,

L T e

CLERK, SUPREME COURT, UTAH

[

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



INDEX

. Fage
Statement of Fﬂctﬂ e & o @ ©® o @ o » 1
Statement of Errors ® & 8 ® & ®» o @ 7

Argumenti

I, There 1s No Kvidence In the
Record That the Appellants
Stole a 1947 Dodge Coupe As
. Charged In the Information, . 8

II, There Ig Yo Fvidence In the
Recori That the Apneliants
Had Poegession of Recently
Stolen Propert{ Within the
Maaning of Section 1072-76-1
‘} 8 c . 19“1 [ ] L [ ] L ] L - L] [ 19

111, Ths Fallure of ths Lower Court
to Withhold the Case Fron the

Jury and Sustain ths Motinn to
T'famlias Was KXrror @ o ¢ & & 23

CASE CITED

State Vn. Morris, 70 U, 570,
262 P, 107, . . . .. 18, 22, 23

. TEXTS | ,

32 Am, Jur, Sec, S6 P, 959 . . . . . 17
125 A,LR, 368 , . . . ... .. 18
17 R.C.L, eoc. 6Page? ...... 18

Sponsored by the S.J. Quin the Institute of Museum and Library Services

y the Utah State Library.
TOrS.




IN THE SUPREME COURT
of the 3%tate of Utah

THE STATE OF UTAH )
Plain$iff and Rcspondsﬂt.;
)

Cage No,71

s, )

ROBERT WILLIAM DYETT )
and ERNEST F, 11LOYD )
Defendants and Appellants)

PRIEF OF APPELLANTS,
Robert William Dyett and Erneat F, Lloyd,

STATEMENT OF FACTS

On Baturday, the 25th day ofAOctobor,
1947, the North Temple Garage, eituated at
2% East North Temple in Salt Lake City,
Utah, received a consignment of four new
automobiles to be stored for the Lyman
Motor Company, a Corporation of Salt Lake
City, Usah, to whieh the shipment had

the Institute of Museum and Library Services
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2
been made, Shortly after one o'elock n,m,
on the same day Louis 3, Goodasell, an em-
ployse of the lyman !‘otor Company whose
duties were the serviolng of new ocars,
checked the said shipment of automoblles
being stored at the North Temple Garage,
In so doing, he found that ones of ths said
automoblles was a maroon golored Dodge
Couve, Serial Number 30961617, which is
the automobile in guestion in this case,
He checked the sald Dodge Ccune with one
Dave Park, who was employed as an attendant
at the North Temnle Garage, Yhen ¥Mr, Good-
sell finished checking the said Dodge Couve
he narked 1% in the bhasement lsvel of the
North Temnle Garage heslde the ramn leadw-
iny north from North Temnle Street into
the basem=nt and under the ramo leading
north from North Temnle Strest to ths upper
floor of the sail garage, The said ramns

are locatedA near the front of the garage

Sponsored by the S.J. Quinney Law Library. Funding for digitization
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faocing south upon North Temple 8treet,

'r, Go~dsell then locked the Dodge Coupe,
dellivered 1ts keys to Mr, Park, received
a claim check from *r, Park, which claim
check ‘r, Goodsell thereupon took home
with him,

#r, Park tagged the keys to the sald
Dodge Coupe and plaged them in a desk Arawer
vhere keys to Lyman Motor Company automo-
billes were kept in an offices situated in
the rear of the North Temple Garage on the
uoner floor,

The sald rear office was one uged by
the owners of the North Temple Garage,
Orlan R, Willliama and Yenneth %, Capvs,
who kent the office lockei when it wee not
being used by thenm, Yr, Williams and :r,
Capps each have a key to the ssid office,
whioch are all of the keys to the sald
office, .r, wWililame and Mr, Capps left
the sffice locked at or before five o'clock "

‘ed by the S.J. Quinney Law Library. Fundi - digitiz rovided by the Institute /11 nd Library Ser
‘tah State Library.
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p.n, on Saturday, Octoder 2%, 1947, and
the sald offlce was not unlogked until
sight o'clock a,m, on Monday, Oetober 27,
1947, There was no evidence that the
office had been droken into,

At nine o'slock in the morning of
Sunday, Ostober 26, 19&7, 8tephen J, Terry,
S8ales Hanager of Lyman Notor Company, whoss
department has exclusive eontrol of all
nev cars delivered from the faatory, went
to the North Temple OGarage to check the
sald shipment of four automoblles and cone
firmed that the said Dodge Coupe was parked
under the upgoing ramp a8 the lorth Tenmple
Garage,

At about 2:30 in the afternoon of
Sunday, Octopcr 26, 1947, Don G, Ferguson
and Dallas J, Adans, Poliee Officers for
8alt Lake City, while on 4uty, vwers drive
ing South on Main Street and prassed the
used car lot of the Brown Motor Company ,

the Institute of Museum and Library Services
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S
situated on the east side of the etrest at

£77 South Maln Strect, owned by Ray ¥,
Brown, The sald used car lot had & front-
age of about fifty feet and a dspth %o the
east of approximately one hundred feet,
There wer: a large metal garage at the
bagk end of the lat extending aeross the
width of the lot, a amell office %o the
rear of the lot on the south glde of the
los, and cars kept for Aleplay rurposes
in rows along the front of the sald lot,

The 1ot was not enclosed by fences or chains

in any way and onmened into the east slde-
walk of Yailn Street, Hr, Brown desired to
have persona come unon the lot t»n look at
the cars buing Aianlayed there and welcomm

% such parasons on Sundays as well as any

other day, There were twelve or fifteen care

Ag the sald Police Officers wore drive
ing past the sald used car lotg, they ob-

served the defencant Robert Willlam Dyett
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stooping over the fMront bumper and the
defendant Ernest F, Lloyd raising up from
a orouched position at the rear of a 1937
Ford automoblle being displayed unon the
sald lot, The officers »rocesded msouth
on Haln Strest for apvproximately one hun-
dred feet and then returned to the sald
lot, At the time of their arrival the
defendant Dyett was obaerved tampering
with the front license nlate on the 1977
Ford automobile, The front license nrlate
wvas loose ~hen examined by Offlcer
Ferzuson, Therg wae nn evidence as %0
who loosensd the wing nuts on the front
license plate of the sald 1937 Ford
automotile,

Officer Adams procaeded to the rear
of the sall used car lot where he found
the defendant Lloyd near the front of a
1947 maroon colored Dodge Coure, the au-

tomobile in question Ain this case, which

y for digitization

e Utah State Library.
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7
vas parked, with its keys in it, aporoxi-
nately three to four feet in front of the
sald netal garsage facing generally east,
Officer Adams found the rear license plate
of the 1977 Ford lying on the ground with
the seocuring bolts on ton of it about asix
inches from the front bumver of the sald -
bodge Coure, There was no evidence as %o
howv the license nlate got there,

No gloves or tools wers found in the
vossession of the defendants, There is no
evidence that the defendants' fingervrints
vers found uron the said lodge Coupe, The
keys were found in the sald Dodge Coure
when first discoverei on the asald used car
lot, ot all cars stored at ths North

Temple Garaze were checked in and out,

STATEMANT OF ERIQRS
The appellants rely uron the fo'lowing
arror for reversal of the juigment of the

Spo oourgs/?@@lotﬂl \umﬂ /cﬂmulﬂ/tlan L wthﬂ d Library Ser
d Technology Act, administered by the Utah State Library.
W “hin ‘ated OCR, 1 ontain errors.
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State's case, the appellants made a riotion
to dismlss the action upon the grounds that
thére was no evldence in the record fhut
the defendants stole the sald 1947 w.rann
colored Dodge Coune and that the eviiance
falled to show posssseion of recently
stolen prorerty in the arrellantss neceesge
ary to brinc the oas2 vithin the nrovisions
of Seetion 107-2%K-1 U, C,A,, 1947, proviiing
in vart as follows! ‘“inesession of ovro-
verty recently stolen, when the person in
posses=ion falls to make a matiafactory
exprlanation, shall be deem2d nrima facle

evidence of ~ullt,’

ARGUE - NT

Inere la ng evidence in the record
3hat the sppellan$e stoic 8 1307 Dodge
Soupe as gharged in the Informatlon,

The said Dodge Coupe was belni stored,

.
S/)loakod‘ thlnl‘u\bnav. fNO:{'/&f/Lng,’,m&l@n Iﬁm‘s“um (mzlz's\‘ Services
Library Services and Technology Act, administered by the Utah State Library.
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keye were being stored in a desk in an
office in a Aifferent vart »f the »nrage
than the loecatlon of the car, The office
vags kent lockedi exce~t when in use by the
owners ani was locked from 5100 o'clock
P.®. or hefore on Saturﬂay,‘QGtobar 25[
19057, until 8:00 o'eclook u,w; on MonAday,
Octodber 27, 1947,

On rages 8< and £6 of the Rscord,
Orlan R; Hllllams; rart owner of ths Horth
Temmle Garage, a ~itness called on behalf
of the 3tate, testified as follows:

", 4hat time 411 you leavs the garage
on Saturday, Ootober 25th?

*A, Oh, 1 would say 1% vus along Lb:00O
or 5:00 o'clnek, ¥e don't have
any definite time on 3aturdays
that ve leave, Y¥e lsave when the
work 1s coapleted,

* _ Wag your partner *r, Capps there?
*A, Yes,

144 he leave st the s:ms time you
4142

*aA, Ag I recall he 414,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Q. T14 you lack the office when you
lere?

*A, As I recall, 1t was locked, yes,"
t1s0 on nage 8¢ My, Willlams testifled
as follows:

. ¥hen you were at the North Temple
Garage on Sunday, the 26th of
October, were you working in the
office located in the resr nf 1t?

"A, No, I 414n't have any occasion to
gc into the offlce,

", 1 you check the officae that day?

*A, No,

*The Cours, You say this is Sundny?

"A, Sunday, Your Honor,”

On »age 87 of the record ¥r, Williams

testified aas follows:

*2, When wan the nex% occasion that
you returned %o the office in the
rear of the North Tempnle Garage
on the second floor?

"A, Monday mornin- at 2:00 o'clock,

", And ha?l that ~fflce “20r bsen
tamneared with?

*A, Not to my knowledge,

Sponsored by the ’”Q’I wa ﬁ‘%’ 1%“” . nl@ehﬁﬂ’j,”; ;/[ // 1\1 ute [/lu and Library Services
I/ 1 tate \
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*A, o,
*.. Who has keys to th:t office?
"A, There are two keys, 1 curry one
and my partner carries ths other,
Mr, Caprs,*
At page 92 of the record, Kenneth
%, Capps, a part owner of the Horth Temple
Garage, connected with ite aotivities for
three years, called ae & witness in behalf
of the 8tate, testifled ag follows!:
"~., A%t what time did you leave the
garage on Saturday evening, the
2€%h of October?

A, ¥a upsually leave about 7:00 o'elrck
on Saturdays,

*~, And Man 414 you naxt return %o
the :zrars?

*A, ‘'onday morning at ~:00 o'eloek,”
At rage 27 of the record 'r, Canvs
Teatifled as followe:

*.. 711 you notisce whether the Aoor
had heen forced from Saturday
afternosn %o Honday morning?

“A, There was no indication of 1%,"

The faot that ndtler of the Adefendants

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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had been ewrloyed or was known by the ner-

sonnel of or had over besn aesn about the

nremlises of Lyman lotor Company or the

i.orth Templs Girage 2ffirmatively apnears

in the evidsnce, At page 71 of the rsocors

Loulis ~,

Jooisell, an employee of the Lyman

Motor Commany for over two year: and a vite

ness on bahzlf of the H%tate t=22%1fled aa

9110 a

e~
+e

"A.

‘e

A,

I‘Q‘.

IA;

Do ycu know any ~f ths defendantae?
ra, sir, 1 don't, |

Have you eve» =~cn them before you
came into court or the nrelininary
hearing?

Ho, sir,

1d you ever see them around Lyman's
working or otharwise?

1 don't recoxnize any of them,’

At p.-e 77 of the record, Stephen J,

Terry, Sales Manager of Lyman Fotor Comnany

for six years and a witness on bghalf of

the 3tate Lestified aas follows:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.

Machine-generated OCR, may contain errors.



13

*C. fou know sither of the defen:-
ants in this ocane?

.:"\. Vv, @Ar "
*t page 7R of the record "r, Terry

tostified further, as follows:
“3, “ave thage defandant: benn em-
nloyed by ly=an ¥otor Comnany
at any tima?
"A, Lot to my knowledze, No, glr,
At nare B™ of the roenrd, Orlan ¢

¥11lllame, junted shave, testified as followas

*.. Lo you know elthsr ona of the

dafeand :nta?
A, o,
e 7'l they evsr work for you?

“A, %No,"

AV »ure 90 of the reecord, Francis F,
Crommton, the employee of the Horth Temnle
Garisze on duty Sunday, October 26, 1947,
checking the cars that came in and left,
called asg a vitness on behalf ~f the
Btate, testified as followa!

*~. 1o you know either »f thece

®
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Aefeniants in thls cree?
"A, Yo,

"4o Have you seen either of them
be fore?

*A, Never, "
At aze 92 of the record, Kenneth E,
Carns, quoted above, testifled as followa:

"o, Do you know the defendants,
either of them?

"A, I have naver geen them before,*

At page 98 of the record David ¥,
Park, attendant at the North Temple Garags,
called as a witness on behalf of the State,
testiflied ar follows:

*2. Tn you know the defendants or
elther of them?

“A, No, sir, I don't,

*%. Have you ever gesn then hafore
thae Preliminary Hearing downe
stalrs?

YA, No, nir.,*

The fact that the sald londze Coune

vas still parked in the North Temvle

‘Oarage’at:9:00. 0telock mim,; on: unday,

w ‘hine-generated OCR, may contain ¢
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October 26th, 1947, 1a affirmatively estab-
Jished by the textimony of Stevhen J, Terry
at vages 74 and 7< of the record,

Aside, from the question of whether or
not the alicred lareeny is established by
a rhowing that the arpellants had an unex-
»lained ncessession of recently stolen
vronerty th:re g no evidence connscting
the apnrellante with the t:kinz or carrying
away of the sald Loige Couve, The circum-
stances of the case, the physieal arrange=-
ment of the North Temple Oarage, ths rela-
tive position of the sald Dodge Coure in
the garage, the location of the office
vherein the keys toc the aald 'ore CQune.
were lonked and atorad over the “raeveend,
the fact that the =311 Tolge Coune was
remove? from the North Temmle Garage dure
ing the narind from 9100 o'eloek A M, and
21120 o'glosk P.)', nn Sunday, October 26,

10h7 whilo H«ge cg,nruure WAl a*tendad th.

Sponsored by // S.J. Quir vided by the Institute of Mus nd Library Services
I/ \5 e Utah State Library.
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fact that the Xeys to the salA TNodre Coupe
were in 1t when found on the rom Jotor
Comrany lot while there wag no inileation
that the locret office whereln ths sald
Xeys were teing stored had heen bhroken
into by unauthorized ~ersons uni the fact
that the a--c=llants had not worksl for
clther the Lyman Fotor Company or ths North
Texnle Garage nor were known nor had been
seen around sither place of buslness at
any tims 1in order to bescome ucqualntcd
vith the systems used and the locations
of 1tems which would bes neces:-arily ine
volved in the alleged stealing of the sald
Lodge Coure, do not make a casge base! on
even circumstantial evidence ts »resent to
the jury to “-t.rmine whether nr nst the
appellants stols the eald DLodze Coupe, It
18 Aoubtuli that there is evidence sstablish-
ing that the sald Dodge Jnu~e was stolen
by anyone, The circumatances even strongly

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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17?7

by A verson in authorired possession nf
it, Whether or not the crime of larceny
vas even committed would certalnly denend
unon who the rergon was who removed the
saldi Dodige (oune from the North Temple
Garage, the c:»acity in which he held
possession of it, and his intent in re-
moving 1t from ths North Termrle “nrage,
If the anpellants 4id not have unsxnla;neﬂ
posices~ian of recently stolen »rorerty, ase
discusea? in “ection II hereof, then there
ig no comretent and material evidence in
the record for the jury to coneider in
determinin~s 1f the crime »f larceny /as
committed and who conm-itted 1%,

7? Am, Jur, “ec, %5 Pepe 959

*. ..ons havins not merely the cus-
tody of »ersonal rronerty belonging
to anothar, but the leral poznesasion
therenf, cannot generally bhelmsla
guilty of larceny at common law or
under » statute 4eclaritory thereof,
alth-outh he may be sullty of some
atatutory offense such as embezzle-
mant ¥

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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18 _
128 A5, 368 and 17 RCL P, 7?7 “se, 6
*In every larceny there nust he &
treenazs 1n the orlrinal Saking of
the propersy, whereas smbezrlement
ie the telonlous apnrorriation of
another's ~rm-erty by a nerson to
whom 1ta noscession has heen sntrusted,
or int» whoae hands its vowsesslon
hae lawfully come,®
11,

There lag o “vidence In the Record That
Ine Appellants Had Posseszion Of
Racently Stolen Property Within The
“eaning of Section 103=736-1 U,C A, 1042,

The term possession used in Section
10 3=26-1 U,C,A,, 1947, has been limited
by Adscisione in this astate to mean rere
sonal and excluslve rogsesc=ion,

In State ve, Morrie (1927), 70 U,
€70, 262 ?, 107, The defendant was em-
rloyed as & cam~ mover by one Snyder,
Certain stolen cheep were found in the
herd being tendsd by the Aefendant and
owned by Snyder, !orses and mules were

uoedwhyguns 40temdan®rin uunﬁ&ng Mh@ e services

nology Act, ad stered by the Utah State Lib
W / ated OCR, 1 ontain errors
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and horses and mule tracks wers found at
the noint where the sheep were stolen,
The Court held as follows:

Citing 25 Cyec 179: "Th2 roseenn-
ion of defasndiant mMust be meracnal and
exclusive, for the reason that such
possessinn alone indigcates that the
goods have come to the possessor by
his own act or with his conasent,”

Citinz 17 RCL P, 72: "The gen-
eral rule that the vossession of
stolen ~ro-erty is evidence of gullt
1s limited by the rule that to war-
rant an inferencs of pullt it must
further appear that the possession
wag personal, and that 1% involved
2 dietinet and congelous assertion
of rosssssion by the accused, It
would be pushing the rule ton far
to reculre one accused of crime an
exnlanation of his ~n=zsession of the
stolen »roperty, vhen nossession
could also, with equal rlqht be
attridbutable %> another, *

The evidence ic certain to the fact
that the Frown "ofor Commany Uged Car
lot, wherson the usr—cllants and the sald
T'odge Coupe were foundi by Officere Fer-
guson and Adamg, was open %o the street
and ths nrubllc were invitses upon the

S/)(.\“Lt d//ilu(”'dm' Ie\ﬂivun'l'ﬂ&l” for digitization
Library Services and Te

Machine-generatec

e Utah State Library.
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20 _

n vage 1?2 of the Record, Ray W,
Brown, ownar of the Rrown Motor Commany,
called as a witness for the “tate, te-tl-
fied ag follows:

"3, To you park your cars with ~igna
on tham facing the sideralva?

A, ¥ell, I don't put signs on thenm,
I Just Arive the up about a
fo0t or a foot and a half from
the sldeall,

82. And you mZe no effort %o ksen
the rublic off the pronerty?

*A, No,

“.o As & matter of fact, you are
rleased to have nreonle come on
the property and look at your
cars?

“A, They do it all the times, !Un-
Huh

", And you have no restrictisne ss
to 3% Aay they may 1o~ at tho
cars?

‘A, "0, =lr,

3. You are Jjust as nicaczed to have
them on the 1ot looking at the
cars on 2unday as any other 4ay?

*A, Yeg, alr,*

\
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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The arnellants were invitess uron
the Hrown Motor Comnaﬁy Usei C..r Lot,
whoreon the sald Dodge Cou—e was parked,
and certailnly cannnt be acocused of having
posseccion which wae exclusive or rereon-
al in nature and oconsclously asserted by
reason »f thelr nresence, They were no
4ifferent from other persndp that may
have co~e upon th: lot Auring all times
material in thie case, There is no evi-
4ence that the a~~2llan%s exerc’sed any
congclous act »f personn! and exslusive
possession of the =ald ﬁodge Coure,

¥», Prown, a: owner -. the sald used
car 1ot, hadl constructive mossssalon of
the s111 Indge Coune Ty reason of hig
ownership of the g«ld lot, but by reason
of the 1lisit.tinns u»on the ~=sining of
the tern "possession” as used 1n fBection
103-136-1 !",C,A,, 15473, 24 defined in the
decialons_of the Utah Supreme Court, ‘r,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Brown could not be held to have, by
reason of hia ownership of the used car
lot, a consclous, psrsonal, and exclusive
possession requiring explanation or creat-
ing an inference of gullsg, .

In 8tate Vs, Morris, supra, the
court, at page $80 in 70 Utah, quoting
17 RCL at page 77 holds:

", ..Honce the mere fact of finding
stolen articles on the premisoes of

a man of a family or in a place in

which many others have free access

without showing hls actual consclous

rosaegsion thereof Adiscloses only a

priga facle constructive poaseselon

ani 1s not such a possession ag will

Justlify an inferoence of guilt by

reason thereof,,."

Certainly the appellants, without
evidence of satual, conscious, personal,
and exclusive rossecsion, ae invitess of
¥r, Irown are in no vosition to be re-
quired to explain a posseeslon which they
di1 not have or be hell by reason of an
inferecnce of gullt without foundation

st met oo LA MWy Fuding for
Library Services and
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11X
Ihe Fallyre of the lower Court %o Jith-
the Motlon %o Diamlas ¥ag Frror,

Ae 1t apnears in arguments X and Il
no evidence exi-ts in the record that the
Aefeandantc or either of tham etole the
said DodAge Couve or had posaession of it
after 1t had been taken from the North
Temple Garage, No reasonable inference
can be drawn from the svidence %o the
contrary, Therefors, under the authority
of State vs, 'orrls, supra, which holds
that a Airected verdict should have been
granted, ths trial court erred in the
instant cass by 1%s denial of the motinn
to disnise,

Reapectfully subnitted,

DAVIT H, BYREE and
JOHN R, Hp:7

Attorneys for Annsllants
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