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payments. Rec. 44~628. The appellunt was
asked by the court if he wanted to cross
exumine his former wife. He de;olinad to
cross excmine. The court «sdied him if he
wanted to take the stuiid, «nd he declined,
The court reyuested him to take the stand
as he (the court) wanted to ask him some
questions. He wus examined as to his earne-
ings since the divorce. The appellant |
was then asked if he were married and he
answered "yes". Kec. 52-55. After sone
questions as to where he wis married, where
he has been, ete. &appellu.t wus ss.ed by
the court to .roduce his wife. Tha'ocurt
then sent the apjellant and the sheriff

to bring her into court. Ivellz Hutchison
was placed on the stand by the court and
asked by the court whether she was margled
to the appellunt, «nd she wnswered in the
affirmutive. Rec. D6-63. 3he was asked

where she was married and when. Where her
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parricge certi’icate wma, 9tc. 720 cwurt
.4, foand the & pell 't & oornt:. t of
court for O:llure to pay ol iuoy ond in
open eourt & L.,

"You will be raciuad inta custe |
of the amur ef oache wvuu .l fB caoe
citi.n 0f thnds Juirro b, and ts et .c“
and the o u-.z.k attorney are vo, and .'o
ubm*um A8 ¢ w2 0 tnon for am Lvoue
tig tion wi‘.' }e. ect S0 *&ahtwn of ay
02 L@ Coloins 1 1.0 of the dtute of Uten.”
Lec. 66, :

On ths 1oth &y of .ecoi Loy, 1047, @
shargs I “ir.t Qegree per )ur, wpen . .ori. 'y
¢or 1 oint wou f1led sgeinat the aypeilunt
it lvalls Hetel o na. .xfl‘. eempi it and
iformetion wore bused on tue Sauiivony of
the appellant and .ntciiu:: i whioh tnny
atuted © . were ¢ 7vin:. The 1ri l. ree-
salted in oonvictions of secrnd ‘icrroe
perjury of both the appellent and lintonisom
on tho L3t end 14th &~y of Janvury re-
speotively. The Li;a8llont wou satenced
$0 ocue yo.r in Bhe ¢ Loy il

From thiv oo vic ion the cppellant
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appeils,

Sajid appesl i{s bused on the irregul.r-
ities iu t.e proceedings which resulted in
the filing of ch:irges aud the ultinate con-
viotioi of the ap:.sll.int,

The & spellant contends that the coun-
vietivi should be uullified and set a&side
for the follo.ing reusons.,

I. Tast the procesdings from the be-
giniing were irregular and illeg:l,

A. The charge of perjury was
based on immatericl testimony irregulsrly
recei ved. |

B. Testimony on whkich cliurre was
bused was on ineriminating queafione and
answers of the aucell: nt, |

C. A witnessAwas illegally com-
pelled to tustify.

D. Appellant wes entitled to .
ohange of Judgc because of bics and pree

Judice of the trizl judge.
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THE CHARGS 0¥ PSRJURY wao Badsd) ON IM-
MATERIAL TESTILONY IxRuGULARLY RACHIVaD.

The question a8 to the marri. ze of the
appellant was wholly immaterial as far us
the order to show cuuuse proesedings were
concerned. iether he wus merried or not
was collateral and incidental as far as
the issue in the proceedings was involved.
He was in default in his alimony payments
and was in contempt for such failure. This
was trus whether he had remerried or not.
Appollant mede no defense as to the failure
t0o pay 8l imony. appellént did not raise
the question of remarri.ce &8s & defense for
defculting i1u the payment of uiimony.

From the curt's instruction ¢t the
triel, i1t 1s adnitted that appelisnt's
testimony as to mcrriuge was inmatéritl.

Instruction Number Five.

"If you do find veyond & re.sonable

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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doubt that the defendant did commit perjury
then the Court instructs you «s & mutter of
law thet the matters concerning which the
defendunt testified were not m: terial matters
and your verdict must be guilty of perjury

in the seomnd degree.

THE COURT: This instruction is glven
for the reason that a subseguent marriage
is not a defenss in an action for contempt
when one is cited in to show cause why he
should not be held in contempt for failing
t0o comply . ith the deores. A financial
status is the matter of primary concern.
The record may show the remaris of the
Court, and they may be transeribod if coun-
sel desires them."™ Reo. 14D.

The question arises then whether
appellant had to take the stand as & wit-
ness &nd whether he could rightfully by
the Court be &sked a qneatioh tha t would
be Self incriminating if unswersed. Appellant
had been living wi th Ivella Hutch ison as
ren and wife. « baby was born out of
this relationship. Reo. 133. To have
answered the Juestion, &8s to whether he
hed remarried, in the negative would be
admi tting that he, the appellant, had com-

m:l;ttogll ,ﬂslg)ltﬁ,r),’.,- The baby was born within
sponsorea oy the 5.J. uinney Law Lioprary. .

) the Institute /’Li nd Library Services

Library*Services ana e Utah State Library.




the six months period following the divorce
from his former wife. The intimacy with
Ivella Hutch ison occurred while appellant
was married. Rec. 140-14l.

Did the appeliant have to take the
8tand? The prooceedings at the tire appell-
ant t ook the stend were as follows:

" "MR. BULLiN: Well, the record will
show that, I guess, I belisve that's zll.
THE COURT: You have an opportunity
to eross exsmine her, Mr. Byington, if you
care to do 80, on mu tters she's testified
to,

MR. BYINGTON: Well, . believe there
are some things she's got right and some that
are not right. ,

THE COURT: Well, you'll have to come
up here und conduet your cross examination
in ths proper mé&nner.

MR. BYINGTON: 1I have no attorney on
ny side 50 we'lil-w=-

THE COURT: Well, you had «n oppor=-
tunity to get one. You don't have to have
an attomey to cross exumine her if you want
t0 oross examine her.

MR, BYINGTON: Well, we'll let it go
ag it is,

THs COURT: 11 right. That's all.

THE COURY: If you want t0 come up and
:oatify. Mr, Byington, you may be sworn and

0 80,
MR. BYINGTON: No, that's all right.
THE CQURT: Well, cox:e on up here. I
i

ggﬂ%ﬁqlé#}% }’19‘? ﬁqmﬂ- i ,,,AMQQQ 1 T R

Library Ser ah State Library.
Wm‘/nm*-g or
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(BO@: . e BYLUNGICN,
defend.nt, called a8 & witneso to testify J-r

and §n hi, vwn behmlf, deing first duly mvom,

wes oex.uninsl anmd taiified . fellowed
Me svwlay Have 700 remsrried?
Dasaiiad. e .L‘ Y“o
iRe uJulilt #hat ld you aay?
DAl iT: Yo, Jire
K., WILGHS "h'm?
THE C..:T: 29 you remasber wien?
Do BT ﬂo, 3ire
Mo JUualiz o Lomth p0? Two ronthe ago,
three momr o) ,rm.mntoly
DEPEED.. &2 prodably it wonld be & ronth
oy uomthme Like thite
T3 vy There dd you get married?
DEFERMB Iy  kontuin,
Pl Cokid:r  here?
DaFBEDAET: 1 don't know where it was. ‘
Td. UL Joll, Bew, let's just jait
fooldng exc . LorGe
DRFEBDART: weli, I'r. not foelingy 1 don't
m«:ber the plice.
WL RISy sell, how ooue Yoo ¢ot
marricd?
DAFBLVALE: Juut 7unted to.” Ree. LH=06.

aBe-
1 oy i&&hd s “ " “’% é ﬁﬁ
Mad o5 aleo il (LG JnsTion Mo Lihe dils
SE il AbLuliedi s

Art. 1 vec. 12 of the State Constit. -

tion «:id vece LuO-1=10, Ut 1 Q0G0 anuotited

1243, provide that "Ihe ucchuns: ahtll not
be ¢ pelled %o piv: evidencs i inat aelf.”
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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*The privilepe of refusing %o snswer SRS TR
t: A1l procee dings s:notiriel o, X u‘o Ty
Cur us Jurie YEl.

If the appellunt is ¢ o led to teutify,
are his ocmatitatiensl i ito c8 to gelf ine
erizdn 8406 v ivou. Joowteri .l gaestione Uy
the c™rt i tuis ciue as %0 reu.rriugoe wore
1f apurorod ecrroeotly ineriminating. &he
cx:rt knew .r ahuiid v known thet the
question would be inoriric tli.s;. &% %ol
instunoe he, the « . sliun%, aivnld have Laon
sdvisad . %o lu righta,.

Thie ¢xrpt o u.da, i c‘m,., i, Eno -
ing witneuss Bseud not 6 eor 'led tu sbswer,
aek queati. . o ioolyine Liiop 4.&1‘53, § LG
ceur my raverae cace Wwith consirs om 0 une
gsal, viathor or Lot witnows elsired 1o .wim s P
at)% V stk 1{28&0!1 9‘. “t‘ dbl"%‘! & P zd wa»u *

Where the tpellnat God B0 ooBnuul and
50 Cuurt 19 tuLicg queatis o, 1.0 Gappeilnt

should have le rinhts preserversd ith rro: tey

A8 %0 rivor of rioats, 4t i8 21 £f4icult
to say @ :or ' ¢in wiive iy riphts if he
'1‘191917'['1} ﬁ{\"//i‘?.(l.‘snmun ‘z'fmu\m; /(mﬁml provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




10

au Oudd i vallen v oo bine L. 84 Wi ott,

65 V... 6i4~ "There ¢ .. be no weiver of ;rie
vilere .o o tho it oud 0 deen warme: of
his ri- ¢ ¢ the j. ivilepa.”

“However, £ i tnd ir -rti:l Judpes (o~
Jaautl, n proper 0.48u .otity witneasos
or vioir i hte in t.lv repurd., and in
soto Lot acou &t 18 not too much tO oduy
this shogld be ' 0e UL oourun, 4f 6 wlte
nesy ias .lud, r-ctic il Lo wot ol he
peet bo . visc. of hiu Tivi.oro." &B R
¥, Le 632,

ihe soliey o7 the law und ecurts iv %0
have =il:osses teustify voluntarily ithoat
eompale.c:. and without subjecting themesives
%0 cricin.l prosseati: .. |

In 70 Cu de 7u7=30 1t ja0otes the low 8

"Unless ovils.co had oo . volentariiy glvon

tio policy of tha law relalilve %o the priviisre

af- inst celf inerinis . ticn is to protect all
sorsong fran orinini:l proscesdings M any
oh.r.ctor btun. on evidense obtsinei from the
persons themael.n.. "

s witnoas may clstn . rivileps wgrinest
sol? iu a oross examinntion &8 :oll 88 diroct
anlens waived b lroct exsmintion.” YU

C. Jo 7

The appellunt b, lemuterial yuestions
wis pltoed in an ineriminuting powition. hie
"4, .8 cla.x onpe of @ viol tlon of Bl b S

Library Services and Technology Act, ac /HIIIII\/UH/ by the Utah State 11/7/(1/\
Machine-generated OCR, may contain errors.
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stitutionsl rights.
Q-
A JIPRISS Jad IuudtsulY COMPELLAD TO
PISTIHY .

In the proceeding: of the ord.ei' to show
cause hearing, the appellant was not only
compelled to testify against himself, but he
was forced to get & witness, by order of the
court, to testify. 4And this witness, taken

from her home by the appellant snd the sheriff,

was his alleged wife.
The procesdings so far as material here
are set out as follows:

"PH5 COURT: Where is your wife?
DiP<NDANL: Home.

T.i& COUYM:s Hasn't she been &ble to tell
you where you got married?
DEFENDaliT: Well, I guess she could.

THE COURT: Then I'm going to give you
Just abaat five minutes to get down there,
Mr, Byington, and bring her buck here. ie'll
take & recess for about ten ninutes so far
a8 this ocasse is concerned, and you wauy g0
with the sheriff amd bring her back,

(Court recessed, as far «s this cuse
was concerned, for approximately twenty
minates.)" Rec. 56.

oquire q witn 8 to attend court

on provided by the Institute /’Li nd Library Ser
the Utah State Library.
1 errors.

0
Sponsored by the S.J. Quir

Library Ser

P S———————
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he must be subpoened.” 104~49-6. Ut..h Code
Annotated 19i.. "de rust .s slluwd. ro ge
onable time for prepurition wnad tr vale.
1440w, Jtiin Code aanotaitad 1‘.)1'3.

lvell: dutohison, the »itnows, then
w:e8 c:lled $0 the stand by the court und
the proceedings ara here set sitt

"(IViLhbe duiciilod,
a witness c::11ed by the Court to testify
for and in behi.lf of the defendunt, having
here tofore boan duly sworn, testified as
followe upon .

BXARIBATIOH BY 1i2 Cuinfh

ghet's your n19?

Ivell: Hntaiison.

Will you ssy thut sguin?

Ivelia Hutchison.

lziw do yo1 apell 11? I-v~g~lelen?

63,

Hntehison?

Yeu.

’It)an't. you go by ta6 nime of wmﬁtfm?
LB Y

How long have w1 bsen goiar by that
nums ¢

A VWell, I've bua: poing by it, too, for the
a8t month, : :

4 Youlwe benn un 17

A Goiiy by it definitely for tho l:at
month.

. #Hell, how l ng==-

a4 Bat .o woran't worried until the firut
of Dece..ber.

« How lemg did you go Ly it indefinitely?
A 8inge last October.

) “hcn wcra yon m&n 10&7 vided by the Institute of ’Liuwum(Jl}z/li/)/'ur\' Services

?ﬁh%l 8 /f It hﬁ-‘ #)##m/. e Utah State Library.

Machir ated OCR, may contain errors
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3 Where?

A Montana,

. Whats?

A diontams,

Q Whe;e at in Montzna?

A Cun"t tell you.

Q Have you got & marriage liocense?

A Did have, yes.

Q Where is 1t°? .
A It's either in my personal belongings

¢t my mother's home or 8- r.evhers between
Buel, ldaho, and Blackfoot znd .iers.

di COURT: I think somebouy's being
teken for a rids.

MR. BULIENy These are all nev facts
tome., I dldn't know anything about it."
Rec. 63-64.

T_he court will see that 3he was not
asi.6.. 12 she wunted the advi.e of counsel.
' She was not as..6i if she was the appellunt's
wife,. Shé was not advised of her rights
as to self incoriminution.

In fact, the court advised tas Jury
in tihe perjury trisl that there was L0 rea=
8on t0 ask the vitness 1f she wanted :n
attormyo

The record b4 shows as followa:

"Ivella Hutch ison.

Q Would you state what happened on that
date, if you recull.
SI ling for a

vonsored by the S.J. Quinney Law Library. Fundin
Library Servi

on provided by the Institute of Museum and Library Services
the Utah State Library.
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»~ Howard wus aerved “iu papers to come

into goiixt, and I started ny wushing. 1

gus Jiot awout halfw o through when the

vroriff ¢ome in with Howrd uG Howerd ine

formi: e I had ten minut~: to put dre-ved

and rot i .to oourt,

o whid happened waen ou pot ap ivwre?

4 1 8at dowr :nd wailted for wnolier cuue

to be ended and ° . I walked up :nd o

the oath and eat in the jory st ...

Y UWere you &sked If you wanted an attoruey

~t ¢h&t 109

a2 Neo, sir. -
T.iv CGURPs 1 vipht 8t te for the pure

pode 92 the=-ur tv the Jury tist 1. ore was

no recson for AL ine thie witness if uhe

wtnted an attoraey, She 708 ot 4 party

to the cetiva {n thet ocuse.” Recs Lu =1lu.

The court mving ¢ ciled lIvella
Hutehison's sttendunce in c¢curt nd to
teutify dn viol ticn oi =11 the conatitas
$100.1 ricots given @ per_un wes etill an
inscnpetert witnes. as & ;- eired 2t this etage
of the proceedings.

If she mre the &urell '8 wila,
which appelle:.t had testisicd that viac wes,
then she v iucompetent &8 & witness.
dror the ovide.cvo oddmceced there .8  rina
faeie evidence of marriup:. %o wercone

« "
W\tn /‘ llilﬁ.thmBm C?ﬁac“sﬂh'%’I{:ultﬁr'u\ij(*dﬂgklf-/vI/J.xii}(ﬁ’ U/m.wmmui[m;@ﬁ.w ices
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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atd thie 4. :11 have besn i2:us in separute
examim Lion froe the pr ool . B 4o beling
condnoted.

"I¢ there 1. &n io..e of frot s to
the v ijid.ty of the parriops, tue sllopad
g, 0ude Ly .0t testify untll iio miarigo
oy besn proved vold, (.o oo fLoell reed
of marriago ro: ders © o witiaas f.c petent.”
ﬂtﬁ“ Voo darrls die dde sve BEU ol i30e 3D

®ivst 4p eolltlaral procos .y one
8. 508¢ c.i: 0% give tastimony tonding % ohow
thit tie other hoa c.rinitted & orime.” 7o
C. 4. 149, _

2he uostic. of mrri.ge wes ot even
an joo o of fuet in shid gisa.

T #t’s :ny contand that Ivells
Betohison was the one witue risiit: weore
viou ted, That sie slone ¢ .14 objeot.
This contention w.ild be unisa.ble, becuwse
hare the court sook over .8 jrocselings
in “hics the topell ~t wase 8 oori and on
his own cirecti-n mede ..itc -0 . testlily,
not »s @& =itrnaus o r appellani, bdul & Mite
necas of the court and & wi thesy thit wse

litorally dreggped iuto coirt to testify not

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library. -
Machine-generated OCR, may contain errors.
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for but against the ap-ellunt and herself,

This procedure is c.lled to the utton-
tion of the court to show the fl.pr . ant {r-
regul.ri ty of the winole proceedings.

Ag 8tated, "A Judge may cross exumine
the witne: » or ask him leading juestiong,
but it §{s not proper that he conduct &an
extended examination of any witness or
usurp the plaee of counsel.” 28 R. C. L.
588,

It must be remanbered th:t opyposing
gounsel did not request the witness to
testify.

How far does the right of a court go
if he can eall on his own vitnedses who are
not properly brought under the courts juris-
diotion?

The issue of marriage was wholly im-
immterial by the court's own sdmis.ion.
(supra)

A wi tness is not bound to ensver a
ques tion colluterul, irrelevent or im-
m.terial §f the matter is to degrzde the

witness, under guise of effecting ered-
ibilityo" 70 0. Jo 741le
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Tt tie questivn of marriace w.J no%
only fnoriminatisn baut was do:r.d4ing oannot
be denied. 18 witrniess ay.. the appelliut
were living in wlawful cohalfit.tion. A
ochild 7:5 born out of weiloeke The child
7.3 eynoeived when the appellant wus murri-
ad. Rec. 133-1i4.

D=

AlPiideni® o plaidad e oo OF

Ups w ol il BIAS o didislol B LR

koo ddiiuies
D

A petition wis filed Jane ¥, 1948
for & ohunge of Judge. Rea, 15

The petition waa b.36d on bies nd
pro judice of the Judge. 1In thia ¢ .98 fhc
Jod @ had not only heurd the .l leged pore
Jured testinmony, .ut ha initi tsc the in~
vestigotion., He rouested ths County
Attoriey and sistriet Attorney to luviste
fgate, retition for chingrs of Judpe was
dsnied, Reo. 68,
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In his sentencing of the appellunt for
contempt, tie Judge in open court said,

"You will be remanded into custody of
the sheriff of Cache County in execution
of tiis Judgment, and the District and the
County Attorney are hers, &nd I'm submitting
this oss8e to them ‘or an investig:i . tion
with respect to violation of any of the ,
erimin:l luws of the State of Utuh." Rec. 65,

Phis eourt has repectedly held that
where bies and pre judice &re shown to ex-
ist ugainst the appellant by the court, he
is disqual ified to try the case. In the
cuse of Heelam vs. Morrison this court hsld
bias and prejudice would disgualify & Judge.

Where & Judge is the ecomplicinunt. Where
he wes presiding when the slleged crime
was committedf he eerteinly cannot be free
frou.. bias and prejudice.

"But he (the court) is disgalified
when he makes a stautement in &dviance of
trial amounting to & prejudgment of the
case in favor of one of the mrties, &nd
wheh under eircumstinces he unreasonably
denies & change of venue or chuuge of Judge,
Judgment will be reversed on Lppe:.l &l~
though no showinge of peejudice &t the
trial,” 230 Am. Juris. 786.
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et - 480 v if a ceraon W wit u e
: LA v Lafie® bl Lk Sudgas”

Y de

Mt $he Jndae wad not u li sl teo
8it &, 8 Juror in thic ¢ .. there c:n be
1ittla uao oo

it Lz Ju. @ hed Jormel &n o iudl
as to %4 ¢5ilt o aprelliwt i eviis ced
by hic vno.v.u st the o0 ¢ usion of the
oTIer 15 .7 0,906 ;rogeddings. (saira)

"4 poruon wao .ight Ls ¢.ilcd aB &
witness i, ..U aeceua.rii, Jouokpetent es
8 jarcs, L% 1Y hé knows 8L 't tho uuie
toevioied Sugt. L. tho oortlezl D gnuw,
8 .8 Qesmod o Emc. miterinl, (outesirie
8l I ¢tz thel 0f necessity wiat biis dul
irflosice hic Judgmant =0 & Jjaper. 1O R,
Co e L

it the eoa:dt Mnus iy tag fugts Qe
wite lijse Qoo rofusci to . o.gn L.a Love
tidlc:le ol ppOL Lio oo Ldint L Ll te
Li. frume ol mind.

in is oreer denyling the :iotitici
for probable ¢ wse the ov.rt stitcu.

"Defendant wag ¢ (led us & itness

and udmitte” tuxt o testified .y esmriod
in the iniuru..tion sod alao i subutunce,
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admitted that his testimony was f 1lse."
Rec. 39.

A8 to this order it may be called to
the attention ol the court thet the appell-
ant never took the stcudi nor did he testify
at the tri:l. |

The fact that there are so few aut..ore
{ties in such cases as this ean be expléined
by the fuact that ticre are few cases where
a person's constitutivnal rights have been
80 grossly ignored.

It is the appellant's coatention that
the proceedinys Irow Lhe beginiing were iy
regulcey and illegal for the follu'ing reaw
sonsy

l. The chazr. e of usorjur, was based
on imm:teri-l testimony irregul-rl, ro-
ceivad,

2. The testimony on which charge was
bosed wies on inorimin:tiug qﬁostions and
anéwerﬂ of the appell:nt,

A witness was 1llegally compelled
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%o toutify. ' j
fe apoll 1 wic entitled to & ehunge
of Juli- begasse of bios and prejudice of
the tri: 1 Juige.
ior theue reubons the uppellant rese
poctfuny; oo te thet e convieliol ghould
be set aside .n-i the cu. 1 i.t auu inf.ru.tiom

shvuld be v i.ucle

Res;eetfully subrmittod,
‘e L@% Bkanchy
att-rone for ,&pp‘ll&nt.'
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