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In The
SUELabe U ULT
0f %o dtato of Utah
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This csuse was the rouult of un order
to uhs onuee proceeding. dowird Syirgton
havi:p been Qivorco’ by 1is wile «.0 elted
into oourt for falling to pay . li~ony ad
degresd by the court. BRooprondent'e Bxhioit
0. Mr. Hyinptonts forrar vife tuil the
stand and testilied we to e default 4in
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alimony payments. Rec. 44-56:. AS$ the ocon-
clusion of her testimony, Mr. Byington was
asied by the evurt if he wanted to cross
examine his former wife. He declined to
cross examine, The court asked him if he .
wanted ¢0 tcke the stand and he declined.,
The eourt then reguested Mr., Byington to
take the stand as he, the court, wented to
ask him some questions, He was examined a8
to his earnings since the divorce. Mr,
Byington was then asked if he were married
and he amswored “"yea". Rec. b2-65. Mr,
Ryington was then asked by the eourt to
produce his wife. The court then sent Mr.
Byington and the sheriff to bring her into
court, giving him five minutes to do so,.
The appellunt, his &lleged wife, was
pluged on the stand by the court in the
prder to show cauvse proceeding:, and askad
whether che was married to Mr. nyiggton,

and she answered in the affirmative. Rec.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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5665, The &pcellunt was dukaed where she
was murried and whare her murriags cortifie
cute was and ete. The ceourt than fouid Mr,.
Byington in conterpt of court for fullure
to pay alimony anu then in oj)en court said,
"You will be rem«nded into custody of
the sherifi of Cache County in execution
of this jJudguent, and the District and the
County Attorze; ars here, and I'm submitting
this case to them for an investigation
with respect to violation of any of the
eriminal laws of the 3tute of Utah." Rec. 65
(Referenca to the record above refers to the
record in itne &ppeul cf State vs Byington)
On the 13th dsy of December, 1947, &
charge of firat degree perjury upon Sher-
iff's camplaint was filed ag:inst the
appellunt and Howard Byington. The con-
plaint and inform:tion were i.s8¢d on the
tostiuony of the a;pellant and Bylngton in
which they stated tney were married. The
trizls resulted in convictions of sacond
degree perjury of both the appellitnt and
Byington on the 13th and 14th day of Jun-

wary respectfully. The uppellant was
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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finod $260.00 &nd sentenced to 90 dsys in
the Comty Jjaile. The sentence to be susSe
pended upon the payment of the fine,

From this sentence the appel tant
@ppes ls.

Seid appe«l is bused on irreguler-
itios &nd illegalities in the .proceeding
which resulted in the filing of charges
anid the ultim:te conviction of the &ppell-
ant,

The appsllant contends thet the conw
viction should be nulliffed 2nd set aside
for the following rezsons,

I. 5"hat the proceedings from the bhe~
ginning were irregular and illeg:l.

A, The charge of perjury was
based on immaterial testimony irregularly
received.

B, Testimony on ' ‘hich cherge
was based was on incriminating qucations

and answers of the sappellant.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



C., The appoellunt wus {llegally
eorpeollaed to testify,

D Aprellant wus entitiod to
change of Judge Lec uss vyl Hinn . na proe
Jndice of wie Sriul Judgs,

-p=

DS CihRc. Qi MRIVIY Tad Sasup Gk

The questicn ag te the marricre of
Mr., Byirgton was wiholly frreterial cs o
éa the arder % ahuw cause rrococedings
were consernad, whether he was married
or not a8 oo0il-teral ¢id lucidentzl as
Tir ag the issta in the proceedings as
involved. He was in dofiult in 'l (1=~
mor; pa . ments 814 was 1 contempt for cuch
2u4lore, Wiris wus true .nsther ho td ree
mirried or not. ir. Byington mido no dee
fonse 88 ‘> the fullare to ¥y &limony,
He 444 not raice the ynaei . tion of rer.vriige

as & Jdefense for defiulting in the peyrent
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of alimony.

Prom the court's instruction at the
tricl, it is udmitted thet tie L.peilait's
testimony is to merriage wus L. aterial,

Instruction Humber Five,.

"If you do find bsyond a reusonable
doubt that the defendent did commit peye
Jury, then the CQourt imstructs you as a
mitter of law that the matters concerning
which the defendant testified were not
mterial matters and your verdioct must be
guilty of per jury in the second degree.

THE COURT: The record may show that
the Caart gives you Instruction HNumber
Five wi th respect to second degres per jury
because the financizl status of Mr., By=
ington was the primary purpose of the in-
quiry, 2nd his maritz:l status was only
collateral, That statemsnt of the Court
mey also be trinscribed by the Reporter
eand taken to the Jjury room if counsel
desires."™ Rec. 115,

The only reason thut can be given for
requiring the appellant to testify was
either 4o have her perjurse herself or iun-
orii.inate herself. The question of marrie
age was wholly irrelevent und remote to

the is:ues involved in the order to show

S/w?\%g ﬁ rg ?H;‘HQ(QL%QQ}F%&J/)N?’ for chg}:pfi()u};ﬁ%%&rgw I%rgpﬁ\%uz»:m L:E%(:lt\ Services
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the only posoidble rnisoa L£-r coupelling the
ap eilnt ¢ teotify wes one of e".‘\’:'f“wm.

The (19.tion arises then whether unp-6l'-
ant =5 te take the stnd o & wiwtpness :ud
whathor she ¢ 3ld rightfully ULy the ¢rurt
be asked 8 guostion that would be zolf ine
crininetl p 1 enewsred. Mo appellint
ma been 1iviis wite e Howerd Jinpton oB
ran and wifos 4 baby whas Lorn ont of thie
reltti ship. To Mave crovered tiio guontion
3 0 whethrer ahe nae morriad in the noge
Slive would 2amituinge th .t che, the
appellnut, h.. lived in wnlaw ui cni.of toe
tine with kr, Dyington: & B2by woa harn
within o 8ix nonths period follosins ﬁm
divorco of Kr., Byington =3 tho rou . iione
shi,. with ... Briceton cecyra’™ while v
Iz ion was irrinde ROG. U

wBe
Boopadon U3 i oakbwes bibe il e Bowae

v, o e — FIERRET £ - .

&b\ AL Ed § o h R e nedd NG e 1 L

Ac) zui @bt i A aS i j B NG N T L b
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€2 sag skl VT,
AYSe 1 woce Lo Of the .t .%te vouctitut.on
and sace lube=lelO, Utal Cous aan t.ted 101,

provide thot "dac e acd 81 1L ol bBo oone
1led %o ~iv: ovidinoe agtaing t selfs”
privilege 0L res.uliy 9 fNewer *ie
e .%: fo &ll proceedingc conotioond by
e, 7L uer ng Juris 7 .1e

If sppelliat 4@ ¢v oailicd $0 tew st;,
ars his coratitutiorsl pirnts as to mﬂ.t
tnoricinition w iva i, 4 atericl gueations
by the ¢uurt in this ¢lis 8¢ ty rovvrrl e

\
woie Af cuswere: currectly Lol Inhtiig,
at thio faotinoe ehe, s spnallEnty oooald
hoive Loar Gavised €8 Lo hey iphtu.
) ?hi. gourt hes ©:.ii, "I crunmul,
waocbip Gltness sl ni be aiw.«wli,ﬂu ‘Mi
‘.‘nu.;m y Bl Quastions 1 nl ‘"h'ag’ Loy e
Bu Y@ caurd cor poeverie oo Wl oot
" wmmelg whetier oF nnt witnesas oloived
rivilages.” a%.% vie Tiwioonsan 01 Utbe
Ele84 P. 2nd1g29.

Whors appe il L hug me coancol nd the

oourt i8 caiing oo tiond Yhs Lppellant
@avals haeve ads rirhtu preservered with

frator ¢.ro Wisn aver.
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A8 {: waiver  rightn, 1t fe 4if.lculd
t0 5.y 8 farom oan mivo his ri o if he
doe.~'$ Enow ii8 has Y. A

Ao 8 11 i Callen vo. Oohe ¢. 84 Giatt,

88 Va, &4~ 'Uavro cn. e no wmiiver of
crivil cce onless tio witnoun how Desn el
of 1o rirnt (2 the grivilops.”

owaver, falr end frp ril.i JUGpoE
frequently it procar esges 4ify wllnases
of “R3ir rig * im L regord, and i
aotd L@tiagcas $1 1 npt to0 pgeh $O uuy
trdn 9huould be Lonng (L (‘?Bif:g' 1f & it
acss 18 ?"f’l Po- "':':C'"}m‘ tha Lo WL L0
.t be - itil 0f his privilege.” <u e

be de “tifan

.38 noliey of tho low &nd coirts 1u to

have iloexuse <0t 7L vl ombirily vithond
03 calalon and vithont sabjectd - thonsolvns
1 oeri in:i orosoguition,

In 7. e de o= L7 quoates the 1wy

68 "nleas evii: «e ... been volot ~ily

rivan the polic; of the Lluww ~~l.iiva ip the
privilepe againat asel? ineri iz *1:n & Lo
rroteet o)l persape froiz orl fh 1 rocoede |
1o of & ¢oracioy Beged 6 cviionce |
outsined “.or the pervone thems:lvel." |

Lot ous way elnl priviises spalinet
scif in 6 c. . G¥® in %iD be well ug
SAraen mte o woived by S roel exardimmtion.’
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Appellant by immaterial questions was
placed in ¢n ineriminating position, This
was & clecr oese of @& violuiicva of hur ocon-
stitutional rightis.

. vom

THE APPELLANT A3 ILLSGALLY COMPSLIED

TO TISPIFY.

In the progcesdings of the order to show
cause herein, the appellant was 1 :ken from
her home &nd corpelled to tes‘bify by order
of the courtes The appellant witaout sub-
poens or wder of any kind was {tuicu to
court by the sheriff and . Byingtone

The proceedings so far as meterial
hers <xe set out as follows:

Ire Byington on the stend,

"T?HS COULLT: Where ig younr wife?
Di/ENDAKT: Homes

TdK Clul.T:licon't she been able to
toll you where you got married?

DEFERDANT: Well, I guess she could.

THZ COULT: Then I'm going i» give
you Just about five minutes to net down
there, Mr, Byington, and briar her back

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




b 3 §

here, We'll take & recess .cr aboat ton
minat s 30 fur ag thls ¢ se i8 « 0 rned,
ad gou ey g0 rith tha s.:0ifl wnd brlo-
na) BSGi .

(Curt rocasiad, 3 {ar as this ouse
ron comgsrnsd, for approiiistel  tventy
rinatec. )" Rece B6 of i in to: apponl.

"7y requicre & witnouo ¢o attend court
he-m3? be sabpoonede ' Lloi-'9=-L, Uteh
voda . cl>ted 1943, M"de moot be-rllowaed
re2sgm.ble iime {or rropur .icu 8Rd tiavelys™
1“"49“8. Jti Code suinct o ted l‘Jduo g

Ivella ::tchiaom, %he ap cilirnt, was
¢.lled to the stind ' the eouri end the
progosuirg. Are hern o% ont

"(Ivella Rotehison,
a wit.aoo:, 6:lled L. Las goart o buiaﬁi.‘fy
for and 4n beh: 1Y of the dclcrni nt, having
horetvd v Lueu [luly sworn, Locti.ied as
follera npon

SroadaslICl BY O ,;.! Uoun iy

what's yoor nins!
vl Hutehifi.
Fill yon ssy tint ap=in?
Ivclle dutchifon,
How 49 you puil 417 I-ve@el~l=af

Yo

Hutchlooa?

Yao,

wvon't o go vy the nome o2 Byl oton?

B

Bow 1o h v you boen (<iv~ by th'¥ nama?
veli, .'vo been polny by iy, o, for

the laat monthe

Q Wel g o lon ==
A But we veren't murried nniil the lirast

of Locon rar.
@ How’ Long 4 id 300 /g0 by Av. Andefinitedy .

o
ervices and T’zm/() gy ACT, m/mm(\fu(cl by the Utah State Library.
Machine-generated OCR, may contain errors.
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84106 1At Qotobor,.
dhen were you twrried?
Ferot of shis nmonth,
Vhare ¥
Monters o
What?
Bontant
Where -1 in Mantans ?
Can't tell you,
Eave yu pot o marrisge license?
Where is 1t?
It's oi&w in oy personal bﬁln wings at
ry mother's home ar someuhiere Letveen Buel,
Idsho, ami Blickfoot &nd hera,
T COURTT 1 think souobdody's being
taken for & ride.
MR, BU.LEN: These are &l ) new fmms
0 m, I 414n'¢ know anything about it,"
Rec, 83«84 of Byington'es appenls

The court will ses tH:t she was not
aeked if ehe wunteld the advise of corsel,
She wad not saked 1f .10 wag the dofondent’s

PLPLEPLPLPOPI D

wifo, &he was not advised f her richte &6
to 8elf incrininaticie

In fact, the gourt advised the Jury in
the par jury tri.: that there wao nc reason
t0 aok %he witnoo.. if ehe wunted un stLOrNB Ve

"Ivells Hutchison,
« Would yos ct.te what hnppened . that
Qate, 1f you recalll
A Howard was served Lis papare to em {nto

tod wo
‘%.K‘as’é% Lﬁéﬂ b 9( 'w cagh Wﬁdﬁ,m éﬂéﬂi’!

onme in with Howard &%& YL rtied me I hnd
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ten nminutes to get dra:.ed snd ot into
enurte
« fhut hapenad when you got up ora?
A 1 eat dvn and w.ited for anntior oase
to be ended und tiien 1 wilked up nd tnook
the ocath and s.% in the Jary atand.
« 8re you aasxed if yos winted amn Lttornay
at th:t time?
A Lo, Jire

Tt Luwnit 1 mipht 8tate foxr the pure
poos of the=eor to the Jjury that taare was
no reu... for 88kire .13 witnses Lf ohe
w.ntel in sttorngye Jhe w.s Ut & ort to
t.cecti .o ti.t euse,™ lec, 1. .-170 of
Bying - n'. enpeal,

The court having cempslled Ivells
Hoteo..on'e ittemdsuce in eosrs and to
testi.y 31 violation of 211 the oois titue
tionn! Mrnts piven & soronn w @ ¢Till "o
inc.rratont witneo. 86 Gppesred st this
etupo of 'ho 1Tocesdingre

if she were defoendunt's wife, which
defendint hnd toutified tha’ she wus, then
she was incompetent as & Jitnuwou, ¥rom the
evidonoe aduneed there wis prime fugla
ovide o of mrrinyee %o overcc. .o this, 1t
wus neceau. 3y to show no marrlir, and thie
should have been done in 3o urste oxamination

§ 15 14 Qup ey Y L - di g "OVI] g giingy of My ‘&‘t {‘Mf%’/'r{um’
mm ‘m Lmu/\ﬁmqgl ech, ()gy/h?inﬁ%ww‘plg%a’l%ﬁsz/gLiIH‘U%.mo L

Machine-generated OCR, may contain errors.
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"if thore i8 i L8usue of (.l < to the
valfd iy of tho w.rricys, the ulleged oy cuse
By ot tesiily uallli e -nrx-m e hia bheen
proved void, snd crima Cpeda [roof 0 f maTie
s¢e .onders the witucac inca.-potm,a,." %0
e Jo L& Dixcy v Poople 1D iiin 04 State
v anrris 3C 3. W &0 BUO loe 99

"Lyen in & golwtgrul prooom: oo
spouge can:ol give Le.timony tenilliiy Vo o
$hut the »ther hag guur. itted a ari::.:s.‘ 70
Ce Jo 148,

Joe questiv: of murri:ce wat not aven
an {srus of wiei 12 thie onse.

T3l procedare 48 c:lled e ‘¢ atienw
tis: of the coirt oo oiow tas flugrant (oe
vegulurliiy o7 the 2.013 procveedli e

ad 3%v.%wd, "4 Judge wi.y crodu exswine
the witnews v uubk hio }eudimg DaesLiong,
bat It s Lo prwar $hael s eoadegt an
extendal emmmtion ol sy n‘&_ e oF
gsarp ine pluce OFf @dunuule™ 17 iU, be aiile

t maot be ro. .bired that ie vpposing
oounscl iid mot ra aut Lae witnesy Lo taet~
lf;’n

dow fur doee the risnt of & ¢ .t go
42 he ¢ = ¢ 11 om Lie ouwn ~1%.00893 who 4rs
not properly brourht under tho goart's

S/”ﬂ&"d&‘?/m /mm Funding for digitization provided by the Institute of Museum and Library Services

ibrary Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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The issue of marriage was wholly im-
materisl by the court's own zdmission.
(supra)

"A witness is not bound to :nswer a
Juestion collateral, irrelevent ar immater-
fal if the matter is to degride the witness,
ander guiss of effecting credidbility." 70
C. :o 741.

That the question of marriage was not
only inoeriminating but was degrading cannot
be denied. The witness and the defendant
were living in unlawful cohabitation. A
child was born out of wedlocck. The child
was coneeived when the defendant was marri-

ed, Rec. 99,

=D

APFELLANT WAS @ TITLED TO A CHANGE OF
JUDGE BiCaUss OF BIAS AND PREJUDICE OF THE

C———

IR

a————

| 3

JUDGE.

A petition wus filed January 7, 1948
for a chunge of Judge. Rec. 16.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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The petition was busod on biuw ond
pre judice oi she Juirn, In thla c.se the
Judge not oul), he rd the allered por jured
teatimony, but he initiated the irnvestie
gation, He rejnested the Oonunty Attorney
and bistriet attorney to inva.tieita,
Fetition for ehungo of Judre yuz denied,
Rec. 40,

In his sentencing of Mr., Byington for
contempt the Juage in open eonurt s°lg,

“You will be remunded into cuutody of
she shorif. of Cache vounty in erccution of
thi: Jjuagroent, and the vistrict =ud the
Oount: Attorney are here, :nd 1'm suilritting
this o0asg t. them for an investigation with
respect to viociation of «n. of the eriminal
lows of the 3tute of Utun."” Rec., 05 (Re=
ference to the record wiove raefers to the
record in the &pse.l of Jtate vo dyi.gstam )

Thie cuart . repeetedly heli that
where bi:s ... projudice vre shown to ax-
fst .18t t..0 defendant Ly the c¢ourt, he
is diequalified tuv tr; the c:2se, Haslam
Y8, horrison.

Where a Judge is the gomplainunt.

S/w/nmm‘?./ h.[u({wu abmpr‘&,’xd/&iﬂ@u /‘%h{”ﬂ r/wmrn* (7/51/{1101,‘6.4‘)' Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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orime was committed; he certainly ocannot
be free from bias and pre judice.

"But he,(the oourt) is disqualified
when he mekes & statement in advance of
trial zmounting to & prejudgment of the
oase in favor of one of the parilies, and
whan under cirocumstances he anreasonably
denies & change of venue or a change of

Judge, Judgment will be reversed on appeal

although no showing of prejudice at the
tr1810" 30 Am, Juris., 786.

"Where prejudice is ground for dis-
qualifieation, prejudice which is suffi-
cient to disquslify a person to it as e
Juror equally disqualifies him as Judge."
80 Am. duaris 78b.

That the Judge had formed &n opinion
as to the guilt of defendant is evidenced
by his remarks at the oonclusion of the
order to show ocause procesdings. (sapra)
It 18 submitted that the Judge would not
heve been a competent Juror to s8it in the
08080,

"A person who might be cal led as &

witness 18 not necessarily incompetent as
& Juror, but if he knows about the con~

troverted facts in the particular case, he

18 deomed to know uaterial, controvertod
facts that of necessity must blas and in-
fluence his judgment as & juror."” 16 R.C,

Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Spons: / by é(é 2
@ Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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That she eourt imew the factu ia yuite
plutn.

“o faot thut there ore so fow sutiore
ftios in sueoh c. .88 &£ this cun he expi=ined
by the faot that there ore feuw cuses wioro
a syr.oon'o w.stitational rip it have been
80 grosal y lgnorsc.

It . the -prellunt's contention that
ths wosoeeu. ;i from the beglral .o are
frroguler and flleg.l fo. the [ollo-irg
recasong? |

l¢ 715 elerge of parjory was based
on fmateri 1 teatiiwiy irregulurly recaeived.

8 he Sestiinony on whic: ocharge was
braad was on jnoricin ting z;uem,lm and
angwors of  appellunt,

Je  Appelliant was Allepally €2 polled
to testity,

4 Appell.:nt wasd onlitled v 8 chenge
of Judge bec.u.s of BLn@ i ore Judicn of

Al miroe
Sponsored by the 5.1 Quirey Law Librazy, Funding for digiisation provided by the Insttce of Misseum and Lihrary Services
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For thess rongonas the appell.nt respect~
fally subuits that tu. conviotion should be
get sside utnd the ocorplaint and isformation
should be dismiscod, and tha 2ins ni £250,00
be ordersd rcturnsd %o cppellnte

Respeotfully submitted,
de Lee 3kanchy
Atterney for Appellant.
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