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IN THE SUPREME COURT OF THE STATE OF UTAH

RANCH HOMES, INC., )
Plaintiff and Respondent, )
vs. ) Case No. 15467
GREATES PARK CITY CORPORATION, )
Defendant and Appellant. )

RESPONDENT'S BRIEF

NATURE OF THE CASE
This is an action for damages for breach of contract.
DISPOSITION IN LOWER COURT
After a trial, the court entered judgment in favor of
plaintiff for the sum of $42,587, with interest.thereon from
May 1, 1975, in the amount of $6,196.12, for a total judg-
ment of $48,783.12, plus plaintiff's costs of $655.30.
RELIETF SOUGHT ON APPEAL
Respondent, Ranch Homes, Inc., seeks affirmance of the
judgment of the trial court.
STATEMENT OF FACTS
Ranch Homes, Inc., is a closely held Utah corporation
formed in the summer of 1974 by James D. Fahs, Jr., G. Michael

Tuckett and Grant S. Kesler. Prior to their association in
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Ranch Homes, Fahs had been employed by appellant, Createy

Park City Company ("CGPCC"), designing condominiums,doimJ
subdivision layouts, managing construction, and PTCparing
feasibility studies for housing in the Park City area

(R 590); Tuckett had been a GPCC project engincer (R 674),
and Kesler had been in private law practice in Salt Lake
City.

Robert W. Wells was employed by GPCC from 1971 throug; |
1975, and was its executive vice-president for the last
three of those years (R 746). BAs early as December, 1973,
while both Fahs and Wells were with GPCC, the two traveled
to California together (R 591), and during that trip Fahs
discussed with Wells the fact that he and his associates
wanted to develop a residential subdivision in Park City
that would be primarily composed of approximately lOBtolu‘
lots on a 30-acre parcel of property. At that time Fahs
told Wells that he believed there was a tremendous market
for an FHA-approved type of subdivision with FHA insured
loans.

During the next 5 to 6 months Tahs and Wells carried o
negotiations, discussing at various times what Fahs and his
associates were proposing (R 592). September 3, 1974, after
Fahs and Tuckett had left GPCC and had formed Ranch Homes,
the two companies entered into a contract, titled voption
Agrecement” (Exhibit 2) under the terms of which ranch Homes

- 2 -
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paid GpCcC $10,000 for an option to purchase approximately 30
acres in the Holiday Ranch area, adjacent to GPCC's own
planned development of housing, equestrian trails, a golf
course, a tennis center and other improvements (R 594,
Exhibit 3).

The contract was not a typical option. It consisted of
16 pages of terms and conditions, many of them relating
specifically to the development planned by Ranch Homes.

In addition to describing the property, establishing
the purchase price, and providing the date and method for
exercise of the option, the contract permitted Ranch Homes
to receive conveyances of 1l0-acre parcels of property upon
the payment by Ranch Homes of the per acre price (Ex. 2, 46).
It provided that the property would be utilized as the site
for the development, construction and utilization of no more
than one hundred and five single-family residential home
sites and homes, and that for a period of twenty years,
none of the option property could be utilized for any other
purpose without GPCC's prior written consent (Ex. 2, $410).
Ranch Homes and parties purchasing from it were not to
construct any improvements, buildings or structures upon the
option property without GPCC having first approved the
detailed plans and specifications, and it was acknowledged
and agreed by Ranch Homes that all decisions as to the
acceptability or approval of such plans and specifications

- 3 -
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would be in GPCC's sole and unresiricted discretion. In
order to obtain such approval, Ranch Homes or the partice

purchasing from it were to submit copics of proposed Plang
and specifications, and if GPCC did not approve the plan, i
was to indicate the portions that it didn't approve, where.
upon revised plans wight be submitted.

Ranch Homes also agreed that the improvements, building
or structures would be constructed in accocdance with the
plans and specifications approved by CPCC and that completes
streets and utility installations would be subject to accep-
tance by GPCC as being constructed in accordance with said
approved plan and specifications (Ex. 2, ¢ 11).

Ranch Homes and its authorized representatives were to
have the right, prior to the exercise of the option, to
enter upon the property for the purpose of examining and
investigating it, though it was not to alter the surface of
the property until it had exercised the option (Ex. 2, §
12).

GPCC acknowledgad its intention to construct an 18-hole
golf course in the area and agreed that a designated area
would not be used for any other purpose for a period of ter
years (Ex. 2, ¢ 19).

GPCC agreed that if the option were exercised it would
install or cause to be installed an eight-inch water line

. . . P - " oy o line
and an eight-inch sewer linc extending from the trunk lin

-4 -
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to the water and sewer system of Park City Municipal Corpora-
tion; underground electrical lines; a paved roadway to the
poundary of the option property; and a drainage system.
construction of the road and utilities, a major undertaking,
would have cost about $500,000 (R 774), and GPCC agreed that
in event of cxcrcise of the option it would provide assur-
ance in a form satisfactory to Ranch's construction lender
that its obligation to install the utilities and roadway
would be fulfilled (Ex. 2, ¢ 20).

Ranch Homes agreed that it would discharge all liabili-
ties arising out of activities upon or in connection with
the option property prior to the conveyance dates (Ex. 2, {
24), and that in the event of construction prior to the
conveyance dates it would furnish a payment bond to GPCC
(Ex. 2, § 25). Ranch Homes was to provide insurance, was to
comply with all federal, state and local laws, regulations,
rules and orders (Ex. 2, § 26), and paragraph 29 of the
contract contemplated that Ranch Homes might engage in
presale activities, including execution of purchase agree-
ments prior to the conveyance dates.

The option was to be exercised by giving written notice
to CPCC on or before 5:00 o'clock p.m. on April 1, 1975 (Ex.
2, 4% 2 and 3).

After the option agrecment was entered into, it was
hecessary for Ruanch Homes to perform a great deal of prepara-
tory worl to detcermine whether it would be to the company's
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advantage to exercise the option and pay to GPCC the amoyr
approximately $500,000 over the next four years hnﬂudmg
550,000 within one month after exercise of the option.
Accordingly, the company's officers set about dCVOlqﬁngu(
plans. At that time the property, which had recently beep
annexed by Park City, was unzoned, and the city was in the
process of rewriting its entire zoning ordinance (R 594),

In order to achieve the zoning necessary to pernmit
development of the property, Fahs, as president of Ranch
Homes, Inc., met with the city's master plan committee to
obtain approval of the cluster housing needed to develop 2.3
units per acre, this density being necessary to make the R
Homes plan work. The plan of Ranch Homes was approved by P
City in early 1975 and sent to the planning commission. Fis
approval by the city council wés obtained in March or April
1375 (R 594).

It was also necessary for the company to obtain FHA
approval of the project, which required preparation of final
architectural drawings as a prerequisite to an FIA appraisal
The appraisal would permit the company to place a value O
the houses. In the spring of 1975, Ranch llomes succeeded i
obtaining an "ASP-9" feasibility letter from FHA (R 595-5%)

While this was goling on, I'ahs was also negotiatiﬂg“-’ith

ang

lending institutions, meeting with them repeatedly to att

for financing of the subdivision (R 596).
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ranch Jomes had to produce plans and specifications for
the Pederal lousing Authority for the project generally,
including a floor plan, elevations, sections, and construction
detail; type of concrete; the soil bearing pressure; lumber,
shingles, and so forth. Feasibility studies were needed for
park City, for the Federal Housing Authority, and for financ-
ing institutions (R 597). TFor THA approval it was necessary
to prepare a certified soil survey. Tuckett prepared plans
for off-site improvements, including 30 sheets of drawings
for road profiles, sewer, water, and curb and gutter. The
cul-de-sac design required more enginecering in order to
obtain city approval (R 598).

Ranch Homes was told by the lending institutions that the
lenders would need assurances that the road and utilities
promisced by GPCC would in fact be built (R 607, 608). Fahs
requested the assurances from Wells (R 610), but was told that
GPCC wasn't going to build the road and utilities (R 611).

The parties attcmpted to work something else out. Various
meetings werc held and various proposals were made by GPCC

{R 612), but the assurances were never received. On April 1,
1875, prior to 5:00 o'clock p.m., a letter exercising the
option was delivered to GPCC and in accordance with the terms
of the contrect, closing of the transaction was set for

April 30, 1975 at 10:00 o'clock a.m. (Ex. 1). Ranch Homes

continued iw it attempts to obtain the assurances. The

-7 -
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officers were scnt by GPCC to Los Angcles to talk With pey
Prell of Union Amcrica, Irnc., the company that VAS to g
Holiday Ranch after a rcorganization then in Progress (x g

Ranch Homes never did receive any assurinces that tpe
roadway and utilitices would be built, but wvere told by gpee
and by Don Prell that they would not be built. Accordingly,
when the time for closing the transactilion arrived on April ;
1975, Ranch Homes relied upon CPCC's manifestation that it
not going to perform and did not attempt to closc the traps-
action (R 615).

In reliance on its contract with GPCC, Ranch Homes
spent $27,587, including $2,587.39 advanced by a related
corporation in which the Ranch Homes principals were involvw
(R 599-603, Exhibits 5 and 6). In addition, the officers
of Ranch Homes performed othexr valuable scrvices for which
they expected to be paid (R 627-677). There was testimony
that the services performed by Fahs were worth $17,500,
over and above the compensation he had received from Ranch
Homes (R 628), and that the value of the plans and specifi-
cations prepared by Tuckett, for which he had not been pai,
was $26,000 (R 676).

The case was tried twice, once to a jury and once to
the court. In the first trial the jury returned a verdict
in favor of plaintiff for $27,587 out-of-pocket CXPU“HtME”

. . e A eiard Fused
and $16,000 lost business profits, the couvt huving refus
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to submit to the jury the question of the value of services
performed by corporate officers (R 92). On appellant's
motion, the court granted a new trial. At the beginning of
the second trial, the court ruled that the value of the
serviccs of corporate officers were recoverable, but that
anticipated prolfits were not. After the trial, the court
found that Ranch Homes had spent the sum of $27,587, and
threcugh its officers had performed services of a value of
$15,000 in reasonable reliance on the contract. It entered
judgment accordingly with interest and costs.

Other facts relating specifically to the points raised
by appellant will be discussed in the arguments to which they
are germane.

ARGUMENT
I

Plaintiff's expenditures were reasonable, were made in

reliance on the contract, and were foresceable at the time

the contract was made.

We have no quarrel with the rule of foreseeability as
it relates to the determination of damages for breach of
contract. The rule has been stated with minor variations
since its proncuncement in 1854 in the landmark case of

Hadiey v. Baxcndsle, 9 Exch. 341, 156 Eng. Rep. 145

Where two partics have made a contract which one of
them has broken, the damages which the other party
oughl: to recoive in respect of such breach of contract

-9 -
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should boe such as may fuirWy end reasonably be copsr
cered cither avising naturidly, i.c., ECCONEIng totd.
usual couvsae of thirgs, £eom un(ﬁ)l)r@a<11 of COntraN?
itscly, or such o omay reasonably e SUPP“”(*toh;
been in the contcuplation of both partics, at the o
thoev made the contract, as the probublc result O’th
breach of it. Now, 1f the svecial circumsta nces y
which tho contract was asiually mode Were cowmunies..:
by the pleintiifs to the defendants, and thus known g
both perties, the damzgoes rosulling from the bicach o
contract, which they would contewmplate, vwould be the
amount of injury which would ordinarily Lo]hﬂvrrm\a
breach of contract uvnder thesc special circumstances
so known and communicated., * F %

The rule is adopted in substance by Restatcment of

Contracts, § 330, which provides:

In awarding damages, compcnsation is given for only
those injuries that the defendant had reason to foress
as a probable result of his breach when the contract
was madce. If the injury is one thet follows the breis
in the usual course of events, therc is sufficient
reason for the defendant to foresee it; otherwise, it
must be shown specifically that the defendant had
reason to know the facts and to foresce the injury.

In Pacific Coast Title Insurance Compary vs. Hariford

Accident and Indemnity Company, 7 Utah 28 377, 325 P.2d S0

907 (1958), the rule is stated by this court as fcllows:

The rule as to what damages are recoverable for breach
of contract is based upon the concept of reasonable
foresecability that loss of such ceneral choracter

would recult from the biycach. .Ll\(‘W f\‘()‘re Lo e compen-
sable, the loss must recult from the blCuCh in the
natural and usunl course of events, so thet it ca
fairly and reosonably be said th-t 17 the 1iinds of the
partics had adverted to boeach whea the con#ra?ﬁfﬁs
made, logs of such character would hove boen within
their contrmplation. [waphasis addoed)

. . el
Although we doa't guarrcl with tho rulce, we do quarl

: : ] fith the
with the appcllant's torturcd application of it with th
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insistence thot the opinions of its experts were controlling,
with the disrcgard of contrary evidence, with the attempt to
shift its buarden of proof to the respondent, and with the
treatment of fact issues as if they were law issues.

In its litany of expenditures that were not "foreseeable
and reasonable," the appellant has not considered the general
character of the losses which would likely result from its
breach of contract, but only fragments of specific items of
damage. It has also disregarded those portions of the
testimony and the terms of the contract from which the court
could (and properly did) find foreseeability.

The appellant has treated the contract in this case as
if the only pertinent part was the title. But as pointed
out in the statement of facts, the agreement was not only an
option, it was a definitive contract relating to the develop-
ment of the 30 acres of property in Park City, and the
entire contract, including the seven months lead time between
granting of the option and the date for its exercise, shows
knowledge upon the appellant's part that Ranch Homes was
going to procesd with its plan for the development of the
properity.

Before the contract was entered into, Fahs and Robert
Wells of GIPCC had discussed the plans for the property. Mr.
Fahs testified (R 592):

T direnssed witly Mr. Wells the fact that we wanted to
decctess o o residontial subdivision in Park City that
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would be primarily Compos ed of approximately 103 to

lots to a 30-acrc pieccc of proveriy. We dis Scusseg I

various locations as to where we thought the best o,

was. We also expressed to him that we felt thar Ui
L

was a tremendous market for an FUA approvaed type of
qubdnv;mon with Dlo\/uhnq FHA insurcd loans in that

community and we thought it would be a success and
basgically our nego_lut;,ow_;; revolved around thet for t,
next five to six months discussing at various tipes
what we were proposigg, the foct that he wanted it to
have some control and oversce what our plans were ang
approve them prior ahcad of mec so that we were cop-
structing something in the Holiday Ranch that would
an asset to the Ranch as opposed to something thot
would be detrinental.

The contract itself contemplated planning. Ranch Hoe
was to be permitted to enter the property befcre exercise s
the option and to make measurement. The property was to he
utilized for development of approximately 105 single fanil;
residential home sites and homes. Plans were to be submitt:
to GPCC. GPCC was to install o1 cause to be installed a
roadway and utilities, and "on or before the closing date'
it was to provide Ranch Homes a flow line elevation and the
location of the eight-inch sewer line. It was to provide
assurances as to completion of the roadway and utilitiesby
evidence satisfactory to Ranch Homes's construction lender
prior to the closing date. And Ranch lomes had the rignt
to engage in presale activities, including thc execution ¢
purchasc agreements, prior to the time that any conveyance
were made.

s : . T T 1 a age
In its "ten-point rust not" avgument beginning at pad

. , B R - gpeCity
5 of its brief, the appellant challenges a numbor ot spe
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items it believes were improperly allowed as damages.

The first item refers to expenditures "incurred prior
to exccution of the Option Agreement." This seems to be tied
to the argument found on pages 9 and 10 of appellant's brief
that Kesler was paid $2,500 for legal work that had included
services rendered prior to the execution of the option
agrecment. But Kesler testified that the value of services
performed after execvtion of the contract was $2,500, the
amount received (R 68%). There may also be some complaint
that part of the $17,500 claimed for Fahs's managerial
services involved time spent before the contract was entered
into. If so, it may be presumed that the trial court took
this into account. The respondent's evidence was that
services performed by Fahs and Tuckett in reliance upon the
contract were valued at $43,500, but this was reduced by the
trial court to $15,000.

The second item refers to expenditures incurred "prior
to plaintiff's exercise of the option on April 1, 1975."
Appellant's complaint about these expenditures is somewhat
vague, and we assume that the theory is that damages are not
allowable for a period prior to exercise of the option
because there was no contract. But as will be shown in
Point II of the argument, relating to the measure of damages,
reliance damages were properly awarded.

Items 3 through 7 relate to specific expenditures of

- 13 -
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plaintiff in preparation of plans and development of the
subdivision. The appellant again makes the mistake of
ignoring the fact that the damages nced only be of the
"general character" forcsceable by the parties. The spe-
cific items werxe all within the gencral charactor of dangg::
that might of have been expected, viz., expenses for preps..
tion, planning, development, obtaining firancing, and
arranging sales, for the subdivision.

The eighth item refers to "expenditures incurred in i
incorporation of plaintiff and in the drafting of a prior
limited partnership agrcelent," which must be a restatemer:
of Item No. 1. The statement refers to services of Kesler,
but the respondent's evidence is that these scrvices were
not included in the $2,500 paid to Kesler.

The ninth item refers to exwpenditures incurred in the
"drafting of final architectural and engineering plans for
all phases of development notwithstanding the fact that ol
Phase I was to be completed in 1975, and incurrcd before
exercising the option, before receiving FHA approval and
before a construction loan was approved." In this connecti:
Fahs testified that final architectural drawings had to be
prepared in order for the T'HA appraiscr to place a value on
the homes, and that this was nccessary to obtain financing

for construction of the subdivision (R 596). Although it

_l(“..
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was the plan of Ranch llomes to do the subdivision in three
phascsS, it was neccssary to do the engineering for the
entire project in order "for everything to work" (R 682).

The tenth item refers to "expenditures incurred for all
of the alove items even though, as plaintiff finally testi-
fied at the conclusion of the Second Trial, a purchaser

could have bought a lot from plaintiff and buililt his own

house upon it without using plaintiff's plans!" This com-

plaint iec based upon a single sentence of Fahs among a
multitude of paragraphs, which referred to one of many
projecctions. The appellant sees more significance in it
than is warranted by the testimony. Fahs testified that it
was the company's plan to develop 32 lots, build a model
complex in the cul-de-sac, with four or five model homes,
and presell the homes from the models. On cross-examination
appellant's counsel asked whether a buyer would be required
to build a Ranch Home house or could buy a lot. The testi-
mony went like this:

Q. I see. So then you would have been willing to
just sell 32 lots and not build houses?

A. Oh I think we =- we -- we had that as -- in the
back of our minds --

Q. I sce.
A. {Continuing) =-- but when we went into the project --
Q. and this subdivision is a part is it not -- the

first 32 or a part of the one hundred four lot
subdivision are they not?

- 15 -
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A. That's correct.

MR. PRINCE: I am recally confused. I have becn Oper-
ating under the ascunption through a doposition g

through @ complete trial that this gentleman was goine
to build thirty-two howes in accordance with the plar:
and specifications that he put out and now all of 5
sudden he is going 1o put out thirty-two lots ang 1e
people buy the lots and I awm really astounded. 1 pe..
T am really astoundcd to hcar that we arc not talkip..
about selling homes completed for f£ifty-five thouear:
any more and the FHA conmitment doesn't mean anychi
because we are not ~- becausc this was bascd on thoes.
plans and those spocifications and we arce not talkip:
about any particular plan of a house. I am absolutel:
astounded. T would like to -- I would liko -- ’

THE WITNESS: Sir, thats wrong. I didn't say that,

* k%

THE WITNESS: I said to you from the outsct and I
always -- my testimony has always becen that in ovder &
make this project work you have a land loan that you
must record on the property and you must develop thire-
two lots and we always had the intenticon of building:
model complex of five houses and the rest of the house
on that development would be built as they were pre-
sold. It was a requirement of the loan and in order
to -=- to be able to get that land loan and in order to
be able to develop even five spec houses and cul-de-si
for a model complex, it was recessary to prepare
architectursl plans which were processcd through the
FHA, reccived a valuation so that the lendor knew wha‘t
the value of that home was so he might loan on it and
my testimony has been that way.

The testimony shows that the appellant's concerns are
unwarranted, cxcept to the extent that loscers' concerns ake
always warranted.

The itemization used by appellant demonstrates the

worth of this court's view that only the gencral chaxocter

- 16 -
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of the damages nced have been foreseeable. And this view is

supported by other authorities. 1In 5 Corbin on Contracts,

§ 1012, we find the following:

Just as reason to foresec does not mean actual fore-
sight, so also it is not required that the facts
actually known to the defendant are enough to enable
hima to forecee that his breach will cause a specific
injury of a particular amount in money. If he knew
that his brecach would cause the shutdown of a mill, he
had reacon to know that his breach would prevent the
sale of its product at market prices. It is not
required that he should bhe able to foresee just how
many articles would be sold, or to what specific
persons or at what exact prices they would be sold.
What ic required is merely that the injury actually
suffered must be one of a kind that the defendant had
reason to foresee and of an amount that is not beyond
the bounds of reasonable prediction.

The appellant seems to treat the question of foresee-
ability as 1f it were a question of law, rather than a
question of fact which was decided against it.

In Holt lfanufacturing Co. v. Thornton, 136 Cal. 232, 68

p. 708 (1902), the appellant argued that the question of
whether high winds that had led to increased losses were
"within the contemplation of the parties" should not have
been submitted to the jury but should have been determined
by the court. The Supreme Court of California said:
In McMahon v. Field, 7 Q.B. Div. 591 Brett, L.J.
speaking of these three questions: "First, whether the
damage is a necessary conseguence of a breach; secondly,

whether it is the probable conseguence; and thirdly,
whether it was in the contemplation of the parties when

the contract was made," -- said: "Those two last are
rather questions of fact for a jury, than of law for
the court, to determine." The foregoing cases are in
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accord with the weight of authority on the Subjoct, .
express the principle that should be applied to thé‘“
particular facts of the case at bar.

This view 1is supported by the other cascs and by te,

writers on damagces and contracts. In McCormick on Da

(Hornbook Serics), p. 574, we find the following:

If men could reasonably differ over the objective
facts relative to the giving of notice, or over the
question whether, on the facts thus found, the de-
faulter should, when the contract was madc, reasonahls
have forescen that such a loss as this would be the
result of breach, then thcse guestions of fact and the
inference are to be submitted to the jury.

There is agrcement in 5 Corhin on Contracts, § 1012:

The quecstion whether or not the defendant did in fact

forescee, or had rcason to foresec, the injury that the

plaintiff has suffercd is a question of fact for the

jury, subject to the usual supcrvisory power of the

court. * * ¥

In support of its contention that the costs incurred by
Ranch Homes were unforeseeable and unreasonable, appellant
relies almost entirely upon (1) ipsc dixit and (2) the
testimony of Mr. Herbert Trayner, a subdivider and general
contractor who was prescntced to the court as an expert. Tie
ipse dixit we can meet with ipse dixit of our own, and the

testimony of Trayner we can meet with the rccognition that

it is only an opinion. In Byram v. Payne, 58 Utah 536, 201

P. 401, 404 (1921), the defendant in an action for injury to
sheep while aboard a common carricr contended that the
testimony of an expert as to the cause of dcath of the shecy

should have becn as conclusive. In affirming a contrary
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judgment by the trial court, this court said:

Pocsibly the jury failed to give to the testimony of
these expert witnesscs the weight to which it was
entitled, but the weight of testimony, including that
of expert witncsses, 1s wholly a subject for the
jury's dctermination. Doubtless the defendant pre-
scented a strong defense, but it is evident from their
verdict that the jurors believed the sheepmen and
farmers ond doubted or rejected the testimony of the
veterinarians and biologists. It is not within the
province of an appellate court to pass upon the evi-
dence and say that the opinion of the jury was wrong.

Accord, 31 Am. Jur 2d, Expert and Opinion Evidence, § 183.

The trial court in our case heard the qualifications of
appellant's expert and listened to his testimony. The court
also listened to the testimony of Ranch Homes's witnesses,
including persons who were trained in architecture, engi-
neering, and the development of subdivisions, and who had,
in fact, been employed for a substantial period of time by
the appellant itself.

One difficulty with Mr. Trayner's testimony is that his
experience was geographically remote. He had done work in
Salt Lake County and in counties to the north and south, but
had not done any development work in Park City. He was not
familiar with the zoning ordinances there. He did not know
what was necessary to accomplish a change in zoning there.
His testimony as to what expenses were reasonable and what
ones wcre not is entitled to little weight.

Morcover, Trayner's testimony supports the view that

damages of the geoneral character claimed by Ranch Homes were
v - 19 - v
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foreseceable. He testified that the length of time for an
option to run generally would bc based on what hag to be
done in ordexr to develop the property; that certain things
had to be worked out before a purchaser would know whethe,
he would want to buy the property (R 887). After obtahmw
the option and before exercising it it would be necessary
for a builder to go through various steps. The first step
is to arrange for the proper zoning (R 869), in connection
with which it would be necessary to show the ownership of
the property, the density picture, the number of units per
acre, whether the development will be residential, single-
family, multi-family, commercial or whatever; preparation of
a preliminary layout showing the configuration to which the
land is to be put; and work on obtaining a commitment froma
lender (R 874). He also testified that it was advantageous
to have FHA approval.

The things he was talking about in his testimony are
the kinds of things that Ranch Homes did, and they are the
kinds of things that were contemplated by the contract and
by the negotiations that preceeded it. ©On the basis of all
of the evidence, the trial court properly found -- as a fac
-- that the damages were foreseeable (R 166).

It is submitted that it was the duty of appellant to
show that the costs incurred by Ranch Homes were not reasor

able. A landmark case dcaling with the measure of damages

- 20 -
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for breach of contract is United States v. Behan, 110 U.S.

338, 4 S. Ct. 81, 28 L. Ed. 168 (1883), in which the United
states Supreme Court said:

It does not lie, however, in the mouth of the party who

has voluntarily and wrongfully put an end to the con-

tract, to say that the party injured has not been
damaged at lcast to the amount of what he has been
induced fairly and in good faith to lay out and expend

(including his own service), after making allowance for

the value of materials on hand; at least it does not

lie in the mouth of the party in fault to say this
unless he can show that the expenses of the party
injured have been extravagant, and unnecessary for the
purpose of carrying out the contract.

The appellant attempted to show that the expenditures
of Ranch Homes were extravagant and unreasonable, but it
relied upon a witness who was unfamiliar with developments
in Park City, and the court was not bound by his opinion.

There are thousands of cases dealing with the foresee-
ability of damages resulting from breach of contract. Each
of the cases is different, and each is decided, in large
measure, by the wording of the contract and the special
circumstances communicated to the defendant. Many of the
cases cited by the appellant relate to consequential damages
which were highly unusual in light of the nature of the
contract entered into. Ours is not such a case.

The expenses incurred by Ranch Homes are not "collateral,"

as argued by the appellant. The contract provided for the

purchasc and the development of the 30 acres of property

- 21 -
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owned by GPCC, and Ranch Homes was obligated to use the
property for the development of & subdivision of 103 ¢ log
houses, with plans and spccifications to be presenteg to a
approved by GPCC. The things that were donc by Ranch Tomes
were all donc in furtherance of that contract.

That damages of the type sought by Ranch Homes are
recoverable is also shown by the cases cited in Point 17 of
this brief, though the Points I and II are necessarily
interrelated and should be considered together.

IT

The propcr measure of damages in this case consisted

of expenditures made in pexformance of and in reliance upo

the contract plus provable lost profits.

A leading and often cited case dealing with the measuz

of damages for breach of contract is United States v. Behan,

supra, 110 U.S. 338, 4 8. Ct. 81, 28 L.Ed. 168 (1883),

which involved a government contractor who had expended

money and services in reliance upon a contract with the Unift

States. Before complete performance, the contract was
terminated by the government, and in discussing the measurt
of damages for the breach, the court said:

The prima facie measure of damages for the brga;h of a
contract is the amount of the loss which the injured

party has sustained thereby. If the breach consists I

preventing the performance of the contract, without Fhe
fault of the other party, who is willing toO p@m?orm 1t
the loss of the latter will consist of two distinct
items or grounds of damage, namely: first, what he

- 22 -
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has already expended towards performance (less the

value of materials on hand); secondly, the profits that

he would rcalize by performing the whole contract.

The court noted that it is not always possible to
recover for loss of profits, because they may be too remote
and speculative in character, but pointed out that the
failure to prove profits will not prevent the party from
recovering his losses for actual outlay in expenditures.

The court added that the party who voluntarily and
wrongfully puts an end to the contract and prevents the
other party from performing it, is estopped from denying
that the injured party has not been damaged to the extent of
his actual loss and outlay fairly incurred.

The relationship between the rule permitting recovery
of out-of-pocket losses and recovery of anticipated profits

is explained in 5 Corbin on Contracts, § 1031:

It is often very difficult to estimate the amount of
profits that have been prevented by the breach of
contract not only becausc of uncertainty in the happen-
ing of a various contingencies, but also because of
difficulty in determining the money value of a promised
performance or the cost of completion by the plaintiff.
There is usually little difficulty, however, in proving
vhat has already been expended by the plaintiff prior
to the date of breach by way of preparation and part
performance. The fact that profits are to uncertain
for recovery does not prevent a judgment in favor of
the plaintiff for the amount of his expenditures.

% k ok

The present rule allowing the recovery of expenditures
is not an alternative rule that may be applied only in
the cases where profits are too uncertain for recovery.
There are very many cases in which judgment has been

- 23 -
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given for both the profits and the amount of the
expenditures. It is entirely proper to do this,
provided that sufficient care 1s taken to avoig givine
a double recovery for the same element of harm. A -
judgment for profits, when that term is properly ygy
never includes any of the plaintiff's expendituresi;
preparation or part performance. The cost of fulj
performance by the plaintiff always includes these
expenditurcs; and this total cost must be subtracteg
from the contract price in order to determine the
amount denominated as profits. It follows that ip
addition to "profits" so computed the plaintiff ig
always entitled to the amount of cxpenditures that
would have been reimbursed by the performance promige
by the defendant before any "profits" would begin,

In § 1032, Professor Corbin adds:

The rule in the prcceding section must not be limited
to expenditures in the form of payments in money. If
the injured party has, in the course of performance or
in the preparation therefor, transferred or consuned
property or has performed work and labor of wvalue,
these may be estimated and included along with his cas!
outgo.

In Holt v. United Security Life Insurance & Trust Co.,

76 N.J.L. 585, 72 A. 301 (1909), the plaintiff was awarded
damages for expenses incurred in reliance upon an agreement
by the defendant to make a loan. The loan was for the
purpose of permitting the plaintiff to complete a purchase
of real property, remove the house from the property, and
construct a new building on the property. In reliance on
the contract, the plaintiff sold the frame building that
stood on the land and proceeded to make contracts with
various parties for the furnishing of materials and doing o
construction work on the new building. While the work was
in progress, the defendant notified the plaintiff that it
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was not going to make the loan. On the question of damages,
the Hew Jersey Court of Errors and Appeals said:

Losses directly incurred, as well as gains prevented,
may furnish a legitimate basis for compensation to the
injured party. And, among such immediate losses,
expenditures fairly incurred in preparation for per-
formance or 1in part performance of the agreement, where
such expenditures are not otherwise reimbursed, form a

proper subject for consideration where the party injured,

while relying upon his contract, makes such expendi-
tures in anticipation of the advantage that will come
to him from completed performance. Where the profits
that would have been lost are shown with such certainty
as to entitle the plaintiff to damages under this head,
we do not mean to say that he may have recovery for his
preliminaxy outlay in addition; for this would seem to
involve a double recovery. But where one party repu-
diates and thus prevents the other from gaining the
contemplated profit, it is not, we think, to be pre-
sumed in favor ¢f the wrongdoer (in the absence of
evidence) that complete performance of the agreement
would not have resulted in at least reimbursing the
injured party for his outlay fairly made in part perfor-
mance of it.

There 1s no reason why the general contract rule allowing

reliance damages should not apply to contracts or options
for the sale of real property, and the rule has been so
applied.

Kammert Bros. v. Tanque Verde Plaza Co., 102 Ariz. 301,

420 P.2d 678 (1967), involved a contract for the sale of
commexrcially zoned real estate near Tucson, Arizona. The
seller breached the contract and the buyer was awarded
damages for the breach. The court allowed both the benefit
of the bargain and out-of-pocket expenses incurred in reli-
ance on the contract. The out-of-pocket expenses for which

fecovery was permitted included principal and interest paid
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on the contract of sale, taxes paid on the land, archi-
tectural fees, topographical map, soil tests, attorney's
fees, accountant's fees, and travel expenses. 1In additioh,
the court allowed damages for loss of bargain in the amouy:
of $110,000.

In Mendoyoma, Inc., v, County of Mendocino, 9 Cal.ipp

3d 193, 87 Cal.Rptr. 740 (1970), the county, having acquire
a right to use certain lands of the United States for park
and recreation purposes, entered into a written concessig
agreement with Mendoyoma, giving the company the right to
construct buildings and improvements for the service of th
public and to operate them for a profit. The county breach
the agreement, and the court awarded reliance damages to ti
company, which award was upheld on appeal. The trial court,
however, had refused to award any amounts to Mendoyoma for
the time spent by officers of the corporation in endeavorix
to perform. On this point the District Court of Appeals
reversed, indicating that the claim was not directed to any
compensation due the officers for their service, but rathe
to the compensation due the corporation acting through its
officers. With respect to the denial of an award of $14,230.
for interest which Mendoyma claimed because of a loan it
took to finance the project, this was denied becausc the
special circumstances surrounding the formation of the
contract showed that it was the parties' understanding that
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the projcct was going to be financed by risk capital and not
py a loan. It was not because the expenditure was "collateral”
as suggestced in appellant's brief, page 17.

In Cain Shoes, Inc. v. Gunn, 194 Kan. 381, 399 P.2d

831, 834 (1965), the parties had entered into a lease agree-
ment for property on which plaintiff planned a shoe store.
The owner of the property failed to build the building in
which the store was to be operated and the lessee sued for
damages. The court said:

In determining what might reasonably have been contem-
plated, the nature and purpose of the contract, and the
attending circumstances known to the parties at the
time the contract was executed, should be considered.

* % %k

It is a well established rule in this state that expendi-
tures made in anticipation of, or in preparation for,

the performance of a contract in which default is made

or fulfillment prevented are recoverable (King Bros. v.
Perfection Block Machine Co., 81 Kan. 809, 106 P.

1071).

It would appear quite probable that a party who leased
space for a shoe store in a building to be constructed
for occupancy on a particular date would order shoes in
advance to be available at the opening date. It would
also appear that shoes being seasonable, a serious loss
would occur if the sales location was not made avail-
able. It would further appear probable that the inter-
ested parties would attempt to minimize the loss by
finding a substitute location from which the shoes
purchased in anticipation of the lease could be sold.
These arec matters which the trial court will give
considcration under the facts and circumstances of the
particular case when the new trial occurs.

In Goodman v. Dicker, 169 F.2d 684 (D.C. Cir. 1948),
action was brought for damages arising out of the failure to
- 27 -
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give a dealer's franchisc as promised. Applying Cquitab),
estoppel, the court held that the trial court was COTrect
holding the defendants liable for monies that the promises
had expended in preparing to do business under the Promiseg
dealer franchise, even though there was no enforceable
contract.

See, also, Continental Plants Corp. v. Measured

Marketing Service, Inc. 274 Or. 621, 547 P.2d 1368 (197¢].

Childress v, Cook, 245 F.2d 798 (5 Cir. 1957); and Brennep:

v. Auto-Teria, Inc., 260 Or. 513, 491 P.2d 992,995 (1971),

cases cited therein.

Thus the cases support the proposition that for breac
of contract, including those involving real property, the
injured party may recover out-of-pocket costs as well as th
benefit of his bargain. The out-of-pocket costs moreover,
need not be in performance of the contract. As stated in'

Corbin on Contracts, § 1035:

There are many expenditures made in reliance upon an
existing contract that cannot be properly regarded as
having been made in part performance of it, or evenas
in necessary preparation for such performance. Such
expenditures as these are not expected to be compen-
sated directly by the payment or other performance
promised by the defendant, for they do not constitute:?
part of the ggreod exchange. Nevertheless, the net
loss involved in such expenditures may be included in
the damages awarded, if at the time the contract was
made the defendant had reason to fovesce that such
expenditure would be made and that his own breach woul!
prevent their reimburscuent.
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The cases dealing with breaches of contracts to sell
real property, where the purposcs of the purchase are not
sct out in the contract and are not shown to have been known
to the vendor, have no bearing on the case presently before
the court. Even those cases awarding only the difference
between the value of the property at the time the purchaser
was to have conveyance of it and the price he was then to
pay, recognize that cases may arise where departure from
this rule is permitted. In their brief, appellants recognize
Neal v. Jefferson, 212 Mass. 517, 523, 99 N.E. 334, 41
L.R.A.N.S. 387, as such a case, but attempt to distinguish
it on the ground that it involved a lease instead of a
purchase and that profits and reliance damages may be the
natural and probable result of the breach of a lease agree-
ment. It is submitted that they may also be the natural
result of the breach of a contract for the sale of real
property, where the contract contemplates that the property
is going to be developed, subdivided, and sold, particularly
where the developer's plans were communicated to the defaulter.

Bunne) v. Bills, 13 Utah 24 83, 368 P.2d 597 (1962),

does not precclude the recovery of reliance damages. Although
the court in that case mentioned that the measure of damages
was the market value of the property at the time of the

breach less the contract price to the vendee, there was no hint

in the casc that the out-of-pocket expenses were sought.
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A differcnt measurc of damages was applicd in the

earlier case of McBride v. Stowart, 68 Utah 12, 249 P.11/
(1926). There the court indicated that plaintiff coylg
receive back what she had paid, noting that she liad not
elected to suc for profits or the valuce of the property.

The Utah cases on damagces for breaches of real Cstate
contracts were discussed in the recent opinion of Smith v,
Warr, 564 P.2d 771 (Utah 1977), in which the trial court i
awvarded the buyer's out-of-pocket loss but denied her any
benefit of the bargain damages, i.e., the market value of
the property at the time of the breach less the amount of
the unpaid purchase money. The issuc was whether the bene
of the bargain could be awarded in the absence of a shouin
of bad faith on the part of the vendor, the parties and tis
court having been in agreement that out-of-pocket losses
were recoverable. The court noted that in thosc cases in
which benefit of the bargain damages had not been awarded,
the buyers had only sought out-of-pocket losses. We have
been unable to find any Utah case indicating that out-of-
pocket losses cannot be recovered in casc of a contract for
the sale of real property.

On the basis of the forcgecing, it is clear that the
court applicd the proper mcasure of damages —- OY at least:
measure of damages that was not prejudicial to GPCC. Ranch
Homes took the position at the trial, and takes it now, the
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in addition to out-of-pocket losses it should have been
awarded the profits it would have made in the development
and salc of the recal properties being purchased from GPCC.
The point is made here primarily to emphasize the fact that
cpcC has had the benefit of two trials and has had applied
to the case a damage rule that is to its benefit, since the
award of $16,000 loss of profits in the first trial was
taken away from Lhe respondent in the second trial.

The trial court's findings of reliance, reasonableness,
and foreseeability were fully justified by the evidence.
Under appellant's theory and the testimony of its appraiser,
Ranch Homes wouldn't even be entitled to return of the
$10,000 it gave for the option, and might owe something to
GPCC for preventing it from performing such a disadvantageous
contract.

ITI

The evidence does not support appellant's contention

that Ranch Homes failed to mitigate its damages.

Failure to mitigate damages is an affirmative defense
as to which the appellant had the burden of proof.

In this case, GPCC attempted to show that Ranch Homes's
damages could have been mitigated, producing evidence that
during negotiations following the repudiation of the contract
by GpCC, certain other properties were offered to Ranch
Homes at varying prices. The proof of GPCC in this regard
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fails in several particulars. The most important of then :,
that nowhere in the testimony is thcre any evidence as ty
how or to what extent the damages would have been Mitigate;
if Ranch lomes had bought one of the parcels of property g
terms offered to it by appellant.

The testimony of witnesses for Ranch Homes was that .
damages, 1.e., the out-of-pocket expcnses, were incurred i
developing the plans and specifications, obtaining Z0ning,
and preparing the material for presentation to the FHA ayg
to financing institutions for development of the 105 lots¢
the property under option. They also testified that the
plans and specifications, architectural drawings, and engi-
neering drawings that were prepared by them, in fact all of
the work that was done by them had no value and could notk:
used for any other piece of property. But the defendants
have merely thrown toward the court the possibility of som
other pieces of property being acguired at a better price
suggesting that, since this is true, the respondent did not
mitigate its damages. But there was no evidence as to wha
could have been done with the property, what profits might
have been made, or how the purchase of other property would
have aided the respondent in reducing the losses it had
already suffered.

Besides, the proposals made were not advantageous to
Ranch Homes. Fahs testified that the original alternative
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that was proposed consisted of three l0-acre parcels com-
prising 30 acres for the price of $10,000, and Ranch Homes
madc a countcroffer to purchase the property for $8,000. It
was Fahs' opinion that the 30-acre parcel was not worth
$10,000 an acre, and that the work already done would not be
useable on the substitute 30 acres (R 944). Other offers
were made with respect to 56 acres, but after a meeting it
was agreed among all of the parties that the proposal was
not wvorkable, and that they ought to try to do something
else (R 944). Development of the 56 acres would have re-
quired Ranch Homes to borrow money against the property and
construct the utilities that had been planned to be con-
structed by GPCC, which would have cost $5C0,000 or so (R 947).
This proposal fell through and the parties were never able
to agree on it (R 944). As to another 58-acre parcel, the
work previously done by Ranch Homes would have been of no
use (R 247-948).

In addition to the fact that the appellant has failed
to show how Ranch Homes' damages would have been mitigated
by any of the proposals that were discussed, there are
certain rules relating to mitigation of damages which defeat
this defense.

The doctrine of mitigation as applied to contracts is
more often referred to as the doctrine of avoidable conse-

guences, and it is not as broad as appellant takes it to be.
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As stated in 22 Aam Jur 2d, Damages, § 33:

The innoccnt party is not required to tale Cxtraorgi,:

efforts to avoid the losses from the brcach of

nor is he expected to incur risks or spend subszzgit;z:;i
sums of money to protect the defaulter. Nor neeg h;"
sacrifice a substanticl right of his own in order to
minimize his loss. All that is required of the non-
defaulting party -- in measuring his damages -- jg tha
he act reasonably so as not unduly to enhance the
damages caused by the brcecach. If the court determine:

that he has not acted reasonably to avoid damages, th,
actual award of damages for the breach will be reduceé
by the amount which could have reasonably avoided.
It is also stated that "it is not nececssary for the
plaintiff to make another contract with the defendant who

has repudiated, even though it offers terms that would

result in avoiding loss." 5 Corbin on Contracts § 1043, p.

272. It was stated in Questo v. Durado, 136 Cal. App. 2§

332, 288 P.2d 529, 531 (1955), that

While it was the duty of defendant "to exercisc reason-
able care to minimize anticipated damages growing out
of the breach of a contract" * * * it was not for hin
to assume the burden of the wrongdoer nor to incur
relatively large expenses on that account.

In 22 Am Jur 2d, Damages, § 37, it is said that

Courts generally do not determine damages based upon
the making of these expenditures unless (1) they are
small in comparision to the possible losses, and (2) &
is virtually certain that the risk incurred will avoid
at least a part of the loss. Damages will not be
decreased through showing that a substantial expendi-
ture would have minimized the total loss or that the
suggested expenditure may or may not have decreased .
damages. The defaulter is in no position to cast this
risk of substantial expenditurcs on the plaintiff.
Since such risks arose because of the breach, they ar
to be born by the defaulting party.
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see, also, Qgg@}c D Amusement Co. v. Hawkins, 20 Utah 24

395, 438 P.2d 811, 812 (1968); Theis v. duPont, Glore

Forgan, Inc., 212 Kan. 301, 510 p.2d 1212, 1218 (1973); and

Restatement of Contracts, § 336, Comment a.

The only cvidence offered by appellant on mitigation of
damages was that it would have sold some other parcels of
property to Ranch Homes for substantial sums of money. This
would have required Ranch Homes to enter into a new contract
with the defaulting party, put up substantial sums of money,
and enter into some kind of a development that differed
materially from what it had planned. Moreover, the efforts
that they had already made and which were uncompensated
would not have been paid for by the development. The appellant
having offered no evidence as to the profit respondent might
have made by accepting one of its propositions, there is no
basis for determining what amount, if any, might be deducted
from the damages awarded to Ranch Homes.

Iv

Interest was properly added to the damages awarded to

Ranch Homes.

In challenging the court's award of prejudgment interest,
the appellant relies almost entirely on cases outside Utah.
This is understandable, inasmuch as the law has been settled
in Utah for 70 vears that if the injury and consequent

damager are complete, and the damages can be determined by a
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fixed standard of value, rather than by the jUdUmOntoftm
trier of fact, prejudgment interest is allowabloe., This
court has not bcen troubled by the "liquidatod—unliquma&;
dichotomy.

Appellant is correct in stating that the law of Utap
with respect to prejudgmznt intercst was established in ty

early case of TFell v. Union Pacific Ry. Co. 32 Utah 101, ;

P. 1003 (1907), but incorrect in its charactcrization of
what Iell held.

That case inveolved a claim for damages resulting frog
the death of and injury to sheep shipped via the defendant
railroad. The case contains an excellent discussion by
Justice Frick as to the varying views on liquidated and
unliquidated damages and the reason for allowing recovery
when the injury is complete. The court rejected the viewd
some courts that interest shouldn't run against a decfendam
until he knows how much he should pay. It adopted the viw
that if the injury is complete, an award of interest is
necessary in order to fully compensate the injured party.
The court said:

* * x if a person's property is destroycd or dm@gﬁl

why is he not entitled to be compensatcd to the rull ‘

extent of its value in money =o that he miy replace th
same with other property of a like nature? If mlt@
day of its injury or destructicn he rcstores orrngi
it with his own moncy, why is he not cntitled to inter
on that moncy to the date of repayment? If he had
loaned the money to somconce, he certainly Wouldlﬁ
entitled to intecrest, and, if he borrowed it from

- ) [ e Loy 165
someone, he wouvld likely have to pay doterosh 5O ﬁ]
use. By being awarded legal intervest, therceford, B¢
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simply placed in statu quo, and nothing short of this

is full compensation, and that is just what the law

aims to occomplish. TIs it an answer to say that the
damages arc unlicguidated, and therefore interest is not
{0 be allowed? This, to our minds, is no reason at all
in casce of injury to or destruction of property. In

all such cases the party sustaining the loss is limited
in his recovery to the market or actual value of the
property at the time of the injury or destruction.
Moreover, he must establish the amount of the loss by
gsome {ixed rule or standard, and the evidence must be
confined thereto, and either the court or jury must

find the value in accordance with the evidence. In the
class of cases, therefore, where the damage is complete,
and the arnount of the loss if fixed as of a particular
time, there is ~~ there can be -- no reason why interest
should be withheld merely because the damages are
unliguidated.

The court distinguished cases where damages are estab-
lished by some fixed rule or standard, from those in which
the damages are determined by the judgment of the finder of
fact, pointing out that in the latter type of cases the
damages are incomplete up to the trial, and are "peculiarly
within the province of the jury to assess at the time of the
trial." Types of actions the court is talking about in this
exception are personal injury, death by wrongful act,
libel, slander, false imprisonment, malicious prosecution,
assault and battery, and the like.

In concluding its opinion, the court said:

The true tcst to be applied as to whether interest

should be allowed before judgment in a given case or

not is, therefore, not whether the damages are un-
ligquidated or otherwise, but whether the injury andl
consequent damages arce complete and must be asce;talned
as of a particular time and in accordance with fixed

rules of evidence and known standards of value, which
the court ov jury must follow when fixing the amount,
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rather then be guided by their best judguent in asse
the amount to be allowed for past as woll as fOrf&;
injury, or for clements that cannot be wmeasured br
fixed standcrd ol valuce e same rule under ’
conditions would of iic Tanply to ac
of contyract. KOk

ha

ity apply to act ion:

‘tion Simfo\r?

is aaded) . T

The rules laid down in Tell have never been overryleg
or seriously challenged, and have been followed in numer.-
other cases decided by this court.

In Kimball v. Salt Lake City, 32 Utah 253, 90 P, 35

79,

397, (1907), interest was allowed on a claim for damages +
real property arising out of the change of grade of a
street.

In Jack B. Parson Construction Company v. State of

Utah, 552 P.2d 107 (Utah 1976), prcjudgment interest was
allowed in connection with a construction contract, the
contractor claiming what was essentially an equitable adju-
ment in price, although the parties were poles apart with
respect to the amount due.

In Wunderlich Contracting Company Vv. United States

ex rel. Reischel and Cottrell, 240 F.2d 201 (l0th Cir.

1957), the Court of Appeals, applying Utah law, approved ik
award of prejudgment interest in a case that was based up®
quantum meruit, or the rcasonable valuc of labor and mater:
furnished by a subcontractor to a contractor.

In Uinta Pipelinc Corp. v. While Superior Co., 540 P

885, 887 (Utah 1976), a case in which prejudgnent interest
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was allowed for damage to a comprcssor station, the court
cites a number of other cases in which the Fell decision has
peen followed by the Utah court.

We will make no attempt to distinguish the cases cited
py appcllant because those cases are representative of a
philosophy of interest in which "liquidated" is the key
word. They arc not in harmony with the Utah philosophy of
interest as 1t has been applied since Fell. This case comes
within the rule established by Fell. The plaintiff's
damages were computed on the basis of out-of-pocket expendi-
tures, shown by the books and records of the company; by
the value of architectural drawings, engineering plans and
specifications, established by testimony of experts; and by
the value of services performed by Fahs as manager of the
project, also established by testimony. These were not
damages like those in personal injury or defamation cases
where the damages are to be fixed in the judgment of the the
trier fact. The damages were complete, and interest is
necessary if Ranch Homes is to be fully compensated for the
injury.

Appellant also complains, but without citing any
authority, that interest should not have been awarded
because the plaintiff did not demand it, either in its

complaint or at the trials.

- 39 -
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But the complaint had a demand for genecral relief (R
and it is usually held that a demund for goneral reljes
empowers the court to grant whatever reclief the facts
pleaded and proved rcquire. 61 Aam_Jur 2d, Plcading, ¢ L

Even if the complaint had contained no demand {or
general relief, respondent has the benefit of Rule 54(c)q,
Utah Rules of Civil Procedure, which provides:

Except as to a party against whom a judgment is encere

by default, every final judgment shall grant the repe

to which the party in whosc favor it is rendered ig
entitled, even if the party has not demanded such

relief in his pleadings., * * *

The demand for judgment is not part of the statement
of the claim. There is no possibility that the appellant
was misled by the failure to ask for interest in specific
terms, because intercest is allowable as a matter of law, a¥
the factual presentation would not have varied a whit.

\Y

The Costs Allowed by the Trial Court wvere Proper.

In its brief the appellant complains of (1) the allow
to respondent of costs incurred in connection with the first
trial; and (2) allowancc of witness feces for attendance of
Fahs, Tuckett, and Kesler, three officers of Ranch Homes.

The verdict and judgment in favor of Ranch Homes in tht
first trial was sct aside by the trial court and a nev tri
granted. On the sccond trial judgment was entered in faver
of plaintiff Ranch Homes again, and the court allowed costs
to plaintiff for both the first and sccond trials.
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Fecs to be paid witnesses are found in 21-5-8 Utah Code
annotated 1953, and the section also provides that witness
fees "may be taxed as costs against the losing party."

Another provision relating to costs is found in Rule
54(d) (1), Utah Rules of Civil Procedure:

Except when express provision therefor is made either

in the statutes of this state or in these rules, costs

shall be allowed as of course to the prevailing party

unless the court otherwise directs; * * *

Without citing any authority, the appellant claims that
it was not the "losing party" and conversely, apparently,
that respondent was not the "prevailing party" in the trial
court.

But the rule doesn't segment cases for purposes of
costs. There is only one prevailing party -- "the one who
in the end and on the entire case, no matter how diverse the

issues or the nature of them, is entitled to judgment."

Checketts v. Collings, 78 Utah 93, 1 P.2d4 950, 953 (1931).

In Hughes v. Chicago, St. P., M. & O. Ry. Co., 126 Wis.

525, 106 N.W. 526, 530 (1906), plaintiff had prevailed at
the first trial, but a new trial was granted. He then
prevailed on the second trial but the judgment was reversed
on appeal. After the third trial, in which plaintiff was
again the prevailing party, the court refused to allow his
costs in the first two trials. On appeal, the Wisconsin
Supreme Court held that costs for the first two trials
should have been awarded to plaintiff, saying:
- 41 -
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* * % Section 2918, Rev. St. 1898, requlating Costs §
broad and general and provides that "costs shall be :
allowed as of coursc to the plaintiff in an actigy i
the circuit court upon a recovery. * * *" 7Thig Staty
clearly does not confine the costs of an action toa
single trial, but covers the costs of the action ,
broad enough to include costs of former trials whe
the costs were not paid as a condition of the ney
trial. Such has been held to be the rule in other
states under similar statutes. * * * The lower court
therefore, erred in denying plaintiff's costs on the,
first and second trials. [Citations omitted]

nd i
re

This case was followed in Wendt v. Finch, 235 wis. 3y

t

292 N.W. 890, 893 (1940).

In Mills v. Southwest Builders, Inc., 70 N.M. 407, 3y

P.2d 289, 296 (1962), the first trial ended in a mistrial

but the plaintiff prevailed on the second trial. The tria
court, relying upon a rule of procedure substantially the

same as our Rule 54(d), held that because the jury failed t
return a .verdict the plaintiff was not the prevailing party
in the first trial and the costs of that trial should not k
allowed. The New Mexico Supreme Court said:

Section 21-1-1 (54)(d), NMSA 1953, quoted above, is
controlling. What is included in "costs"? They are
defined as "statutory allowance to a party for his
expenses incurred in an action.” {Citations omitted]
find nothing in §21-1-1(54) (d), or in the other sectio
noted by the trial court limiting "costs" to expenses
of trial, or of the last trial. If on the first trial
a verdict had been reached, but on appeal there was a
reversal and a new trial ordered which again resulted
in a verdict, the party ultimately prevailing would be
entitled to his proper expenses on the first trial, &
well as on the second. Such is the prevailing rule.
[Citations omitted]

- 42 -
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Other cases allowing costs for the first trial are
grunnabend v. Tibbles, 76 Mont. 288, 246 P. 536, 539 (1926),
Brunnabend V. °--0o=S
wherein plaintiff had prevailed at both trials, and Senior v.
anderson, 130 Cal. 290, 62 P. 563, 567 (1900).

The appellant also contends that witness fees should
not have been paid for the attendance of Fahs, Tuckett and
Kesler, the officers of Ranch Homes, relying upon Western

Creamery Co. v. Malia, 89 Utah 422, 57 P.2d 743, 746 (1936).

The reliance on Western Creamery is misplaced, however,

because the case is against the appellant's position. There
the losing party contended that fees for one of the witnesses
should not have been allowed because he was an officer or
employee of the corporation helping with the conduct of the
trial. The court recognized that one who is in court
"necessarily attending to the conduct of the suit" is not
entitled to a witness fee but added, as is true in this
case, that "there is nothing in this record that shows or
tends to show that Monson was in court attending to the
conduct of the trial." The only thing we have in this case
is the appellant's naked statement to that effect in its
brief.

The fact that some of the witnesses did not testify on
each of the days they attended the trial does not preclude

the allowance of witness fees for them. In Burtenshaw v.
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Bountiful Irr. Co., 90 Utah 196, 61 P.2d 312, 317 (193¢),
the court said:

It is ;ettled in this state that the prevailing party

is entitled to tax as costs the.statutory per diep f‘0r

vutnes;es subpoenaed in good faith and actually attey
the trial even though they may not have testifieq eac{

day of attendance or at all. i

CONCLUSION

The appellant had a fair trial, in fact two fair tria:
in which the jury and then the court found that Ranch Homes,
Inc., had been substantially damaged by the appellant's
breach of contract.

The evidence shows that the damages awarded to Ranch
Homes were foreseeable in light of the negotiations of the
parties and the specific terms of the contract. The evide
also justifies the finding of fact that the damages awarde
were reasonable. They were not shown to be unreasonable,
Both of these questions are fact guestions, and both of
them, on the basis of conflicting evidence, were decided
against the appellant.

A holding that the only measure of damages in a contr
in which there is an option to purchase real estate is the
difference between the contract price and the market value
at the time set for the conveyance would leave many parties
without a remedy. It is an unrealistic and illogical typ
of remedy in a case such as this where the parties were

dealing with much more than a simple sale of real estate
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and were contemplating that the real property would be
developed and s0ld as a residential subdivision. The cases
support the view that expenditures made in reliance upon the
contract should be allowed and, in addition, that where loss
of profits is shown such profits should be allowed if they
were within the rceasonable contemplation of the parties --
which they were in this case.

The defendant's arguments with respect to mitigation,
interest, and costs, appe;r to have been added to the brief
solely for the purpose of giving it weight. The cases
clearly establish that there was no failure on the part of
the plaintiff to mitigate damages, and there is no evidence
showing what the extent of mitigation might have been.
Prejudgment interest is awardable in this state if the
damages are complete and they can be fixed by some ascer-
tainable standard of value. Ana the costs of both trials
for all of the witnesses called by the plaintiff were properly
allowed.

It's time this case came to an end. The appellant has
had its days in court, a multitude of them, and the judgment
of the trial court should be affirmed with costs to respondent.

Respectfully submitted,

/ol Bryoe E. Foe

Bryce E. Roe

David E. Leta

ROE AND FOWLER

340 East Fourth South

Salt Lake City, Utah 84111
Attorneys for Respondent
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