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I 

NATURE nF THE CASE 

This action, initiated by the Respondent in the 

Court below, was a Petition for the Admission for Probate 

of a Last Will and Testament and for the AppointMent of 

a Personal Respresentative, in an Ancillary Probate. The 

Petition sought the appointment of Joe Smart as the an­

cillary uersonal representative and sought t~e liMited 

relief of a court order to disinterr and creMate the mortal 

remains of the deceased, pursuant to the terms of the last 

will and testament of the deceased. 

II 

DISPOSITION rn LOWER COURT 

The Petition of the Respondent for Appointment and 

for an Order for Disinterrment came before the Probate 

Division of the Third Judicial District Court; the Anpellant 

orallv objected to the granting of the Petition and Order, 

and the matter was referred to the trial calendar. The 

Respondent made a motion for Surnrrlarv Judfnent on the Petition 

which was granted. The ~ourt entered an Order appointing 

Joe Smart as the Personal Representative and o~dering the 

disinterrr1ent and crem2.tion of t:he deceased' s mortal remains. 
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III 

RELIEF SOUGHT ON APPEAL 

The Petitioner-Respondent seeks the affiIT.Jance of 

the Order for Surnrnary Jud~ent avpointinf the Personal 

representative and ordering the disinterrr1ent and cre!llatL:i 

of the mortal remains of the deceased, 

IV 

STATEHENT OF FACTS 

Thomas ~1ilton Hoyer died in Salt Lake Citv, Tltah or 

December 25, 1976 (R, 5), At the time of his death he was! 

a domicile of Haricopa County, State of Arizona (R. 5), ~,, 

left a valid and unrevoked will dated December 11, 1976 (R 

5, 8), The will was adnitted to probate by the Superior Co.I 

of the State of Arizona in and for the Countv of Maricona 

May 17, 1977 and the personal representative named in the 

will was appointed (R. 9-11), The filing of the will and 

the appointment of the personal representative, Ravm~d 

Landry, in the Surerior Court of Arizona was not contestei: 

by anv heir or merriber of the deceased's familv. 

The probate action in Maricopa Countv was corrrrnencec 

with the filing of the oetition and will on t1arc'1 4, Bii 

by Raymond Landrv (R. 8), That action was begun aonroxicrJ 

ten weeks after the death of Thomas Milton J1over bv the 

~1aricopa County Legal Aid Societv rep-::-esenting Ravmon<l 
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Landry (R. 9), 

The will of the deceased nrovioed in nertinent part: 

I request that I be given burial service according 
to the Old Catholic Rite, of which I am a member, 
that Mass be offered everv day for the first fortv 
(40) days after my passing for the benefit of mv 
inunortal soul, and that mv name be placed on the 
roll for the commemoration of the faithful denarted 
in the daily Mass at St, Jude's Priorv, My mortal 
remains are to be cremated at whatever time and 
place my naned executor deems proper. The remain­
inf ashes are to rest in the Chanel of St. Jude's 
Priory (R, 8), -

At the time of death, the deceased was still a 

member of the Old Catholic Rite (R. 29,30). Raymond Landrv 

was, at the tiTie of the death, the relip.;ious superior of 

Thomas Milton Mover in the Old Catholic Rite, and was named 

as personal representative in the will of December 11, 1976 

(R, 8), The deceased was buried in his religious robes 

(R. 28,30), 

At the time of death, Raymond Landry was with the 

deceased in Salt Lake City (R. 18,28). After the death 

Raymond Landry infonned the familv of the deceased of the 

will and its contents and specifically of the desire of the 

deceased to have his mortal remains cremated (R, 18). The 

family of the deceased, specifically the mother and apnell-

ant herein, objected to the cremation and insisted on the 

burial contrarv to the wishes of the deceased (R. 18,28,29, 

30,32), Although nresent for the funeral service and the 
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burial, Raymond Landrv, had not been appointed personal 

representative and had no legal power to orevent the 

actions of the appellant in burving the deceased (R. 18). 

The will was filed for probate in Arizona on M arcr: 

4, 1977 (Ro 8)" RaYP1ond Landry was r;ranted Letters Tes-

tamentary on Hay 17, 1977 (Ro 11), On July 6, 1977, the 

Petitioner herein, Joseph Smart, filed a petition int~ 

Third Judicial District Court in and for Salt Lake Countv. 

seeking an ancillary probate, seeking appointment as ner­

sonal representative in Utah for the sole purpose of the 

disinterrment and cremation of the mortal remains of the 

deceased (R. 5-7) 0 Attached to that Petition were exem-

plified copies of the will and pertinent orders from the 

Superior Court in Arizona (Ro 8-12)0 

All heirs and p:rantees of the deceased were given 

notice of the proceeding in Arizona (?.. 9-10) and of the 

proceeding in Salt Lake County (R. 4). None of the heirs 

or grantees filed any formal objections to either of the 

proceedings. The appellant and mother of the deceased, 

Karla t..foyer, appeared bv her counsel and orallv objected 

to the granting of the "Petition when it was initiallv 

presented to the Court on July 27, 1977. The matter was 

then referred to the trial calendar. The Petitioner~~ 

a Motion for Summary Judgment which was heard and granted 

by the Court after hearing on SepteTiber 23, 1°77 (P .. 4~-l' 
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That order nrovided for the appointment of Joseph Smart 

as personal representative and directed the disinterrment 

and cremation of the mortal remains of Thomas ''ilton 

Moyer (R. 44-L;5)o 

ARGUMENT 

POINT I 

THERE IS A VALID UNREVOKF.D 
AND illlCONTESTED THLL Or THE 

DECEDENT IN EXISTENCE 

After full, complete and proper notice to all heirs, 

the Third District Court in and for Salt Lake Countv and 

the Superior Court in Haricopa Countv, State of Arizona, 

found the will of Thomas Milton Moyer, dated December 11, 

1976, to be valid and unrevoked (Ro 8-12). There was no 

contest or opposition to that will by anyone either in the 

Arizona proceeding or the Salt Lake County proceeding. 

Pursuant to Utah Code Annotated, §75-3-408 (1953) as amended, 

the appellant in this case is precluded from contesting the 

testacv of the decedent or the validity or construction of 

this will. Pursuant to Utah Code Annotated, §75-3-202 (1953) 

as amended, the appellant in this case is precluded from 

contesting or challenging the domicile of the deceased. 

These statutory Provisions provide that a final foreign 

order deterIT\ining domicile, testacy and the validity or 

construction of a will made after notice and an opnortunitv 
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for contest must be accented as determinative b'r the cou:, 

of Utah. 

The appellant in the Court belm,1 and in the Brief c 

the Appellant makes no claim that the will of the decease;. 

is invalid or revoked. Pursuant to that will Ravmond Lane 

was appointed personal representative in Arizona on MavD 

1977 o Based upon that will and with the approval of Rayirc­

Landry, an action was commenced on July 6, 1977 in Salt Lo 

County, Utah seeking the appointment of a personal repres­

entative in an ancillary probate and the disinterrment anc 

cremation of the remains of Thomas Hilton Hoyer (R. 16). 

The pleadings of the appellant in the Court belo1·1, 

and the Brief of the Appellant on appeal do not state in 

fact or law sufficient grounds to prevent or prohibit the 

apnointMent of ,Tosenh Smart as the nersonal representative 

of the estate of Thomas Milton Moyer in this ancillarv pre: 

The Court below accepted and followed the findings 

of the Superior Court of Maricopa Countv, Arizona and ~a11 i 

full faith and credit to their Order and Findings. 

The will of Thomas Mil ton Hoyer is valid and unrevo 

and nominated Raymond Landry as personal representative 0' 

the estateo The will was properlv found to be valid bv r:: 

Third Judicial District Court in and for Salt Lake Count•i 

No evidence was presented to the Court to justify, in faC: 

or in law, a refusal to anpoint Josenh Smart as Dersonal 
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representative of the estate in this ancillary matter. 

POINT II 

THERE HAS BEEN NO UNREASONABLE 
DELAv BY THE PERSONAL REPRESENTATIVES 

IN SEEKING THE CREMATION 

The family knew of the will and the request for 

cremation soon after the death of ThoTTtas Hilton Moyer and 

before funeral arrangements were completed, Raymond Landrv 

who was present in Salt Lake Citv and at the hospital at 

the time of death, informed the faTTtilv of the will, the 

request for cremation and of the noTTtination of himself as 

personal representative. 

At the time of the death and at the time of the 

funeral, Raymond Landrv was not the personal representative 

of the estate. At that time he had not been appointed by 

anv Court, Under the Uniform Probate Code (see Utah Code 

Annotated, §75-3-701 (1953) as amended), the powers of a 

personal representative commence upon his appointment. The 

appointment of Rayr'lond Landry did not occur until May 17, 

1977. That same section provides: "Prior to appointment, 

a Person narn.ed executor in a will rnav carrv out written 

instructions of the decedent relatinf to his bodv, funeral, 

and burial arrangements." That provision is oerri.issive 

rather than mandatory in nature. 

After the death, the family took possession of the 
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body of the deceasedo Al though Ravmond Landry Has permitt: 

by law to carry out the ·written instructions of the deced. I 

ent, he was prevented by the possession of the bod'.' bein? 

with the familyo Until he was aopointed by the court, Q,a•-

. I 
Landry had no legal right to force the compliance with tht 

terms of the will of the deceased. 

Raymond Landrv in his affidavits (R. 15-16, 18-19) 
I 

and Christopher STiart in his affidavit (R. 27-28) state te
1
, 

Raymond Landry never gave permission for burial in lieu 0; 

cremation of the body o The Apoellant in her affidavit ana 

in the affidavit of her daughter contends that Raymond Lan: 

gave his permission for the burial in lieu of crel'lation, 

This apparent factual dispute has little to do with the ca. 
I 

at hando Rayr10nd Landry was not the personal representafrl 

of the estate irmnediately after the death or prior to the 1 

funeral 0 At the time of the funeral, Raymond Landry was i 

without the right or the power to waive the express desin 

of the deceased. 

Raymond Landrv was without anv power or right to 

force the cremation of the bodv until after his appointme: 

as personal representativeo The action for his appointmer: 

was commenced approximatelv ten weeks after the death in 

Arizona; he was appointed nine and one half weeks later b·· 

the Court 
0 

The ac t:ion :i_n Salt Lal' e County was coIT!l'lenced 

seve!l weeks later; the matter was initiall v heard bv the 
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Court on Julv 27, 1977, three weeks after the filing in 

Salt Lake Citv. The Court below, this Court and the parties 

to this action are without any knowledge of the delays 

involved in probate matters in the Courts of Arizona. Based 

on the information before the Court it cannot be said that 

Raymond Landry unreasonably delayed in pursuing his obli-

gations under the will and seeking probate of the will in 

Arizona. 

Raymond Landr;r knew the contents of the will at the 

time of death but he did not have possession of the body 

and could not comply with the wishes of the deceased. He 

was without legal right to force cremation at the time of 

the funeral. Rather than stap.;ing a tug-of-war and dis-

rupting the funeral services of the appellant, Raymond 

Landry pursued his legal remedies in the Courts of law. 

Raymond Landry, and Joseph Smart now seek to comply through 

the Courts with the clearly expressed desires of the deceased. 

POINT III 

THE EXPRESSED PREFERENCE OF '.!:'HE DECEASED IS 
PARAMOUNT TO THE WISHES OF THE NEXT OF KIN 

The deceased was a member of a religious order. In 

his will he not only requested that his remains be cremated 

but that religious services be held in his l'l.e!'1ory on a 

daily basis and that his burial service be according to 

the Old Catholic Rite of which he was a I'lernber. He expressly 
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stated that his ashes he placed in the Chapel of his 

religious order, 

The intensitv and seriousness of the religious 

committment of ~homas Milton Moy_ er is clear from the natur: 

of his requests set out in his will. His preference is 

clearly expressed and must be followed. 

The will gave all of his estate to the Brothers of 

the Atonement, .St. Jude's Priorv, Phoenix, Arizona, and 

asked that his ashes be placed in the \.hapel of that Prior 

Decedent expressly provided in his will that his 

remains be creT'lated. His intent should he fullv effectua:: 

The Utah Uniforrri Probate Code, Utah Code Annotated §75-2+ 

provides that "The intention of a testator as expressed in 

his will controls the legal effect of his dispositions." 

In order to give legal effect to decedent's intentions U 

is necessary that his remains be exhumed and cremated. 

Hanv courts have announced that a person has prope:: 

rights in his body and intentions to dispose of the bodv 

remains expressed in a will, will be enforced. 7 AU 3d 

749; O'Donnell vs Slad:, 123 Cal. 285, 55 P, 906, Deced­

ent's rights to direct such disposition is pararn.ount to 

privileges and powers of next of kin. 

"There is . . no douht ahout the present right c: 

one to direct . that his body he cremated after his 

death. Nor should there be any denial in the ordinan 
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case of the paramount and prior rifht of a decedent to 

determine the place and manner of disposition of his bodv 

after deatho" Johnson, The Law of Cadavers, 2d Ee!. (1950), 

Recently the Utah legislature enacted the Anatomical 

Gift Act, (Utah Code Annotated, Chapter 26) Section 26-26-1 

of the Act provides that "Any person 0 • • mav make a gift 

of any part of his bodv effective on his death by a 

written staterient o " Section 26-26-5 of the Act further 

provides that "The rights of the donor . . are superior 

to those of anv person claiming as a spouse, relative, 

guardian or any other relationship." Although there is no 

Utah case law on the right of a oerson to determine the 

ultimate disposition of his remains, Utah Statutory law 

recognizes such a proprietarv righto IF a nerson has the 

right to give his remains to science despite the contrary 

wishes of relatives, certainly he must have the parallel 

right to have his rerrtains cremated. The Utah legislature 

has determined that a person has a proprietary interest in 

his body after death superior to any otherso 

Courts generally recognize the superior right of 

decedent's expressed preferences for disnosition. Some 

courts have determined that the weight p;iven to decedent's 

preferences must be guided by the circumstances of each case. 

Several courts have held that where decedent's 

wishes had been ·recently expressed, those wishes should 
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prevail" Sacred Heart of Jesus National Church vs 

Soklowski (1924) 159 Minnesota 331; '1evers vs South Side 

Cemetarv (1945) 94 Pittsburg Lefal J. 323; Rarder vs 

Barder (1925) 6 Pa" D and C 720" The deceased composed 

his will onlv two weeks before his death. In that will he 

specifically requested that his remains be cremated, 

The testator's religious conviction is a factor t'.la: 

courts have given significant consideration in determinini 

whether his desired mode of disposition be followed. 

Tkaczyk vs Gallagher, 26 Conn. Sup. 290, Testator in this 

case centered his life around his religious beliefs, He 

lived his life in accordance with his religion and desired 

that his remains be disposed of in a manner harmonious Hi'.~. 

those beliefs. 

In cases decided against decedent's preference, the 

wishes of next of kin have been honored. However, when thE. 

opposinv, relatives have been more remote than a spouse, 

testator's wishes have been honored. 

Requests for disinterment are not generallv favorec. 

However, disinterment has been permitted when one who had; i 

prior right to determine final disposition had heen prever,: I 

from exercising iL In Cooney vs English (1914) 148 ~i,v. 1 

Supp, 285 the executor of decedent's will was given the fr 
,, 

to disinter the remains of the decedent in order to comp' 

with the directions contained in the will. Executor ~s 
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given preference over decedent's son who had buried his 

father's remains without knowledRe of the existence of a 

will. 

This case presents a strong argument for disinterment, 

Appellant buried her deceased son with full knowledge of 

his wishes to be cremated which were expressed in a will, 

Appellant objects to disinterment and cites Enos vs 

Snyder (1900) 131 Cal, 68 as authority for the proposition 

that testator's preference is not controllin~. In that case, 

however, testator had not given a preference as to what 

should be the disposition of his remains, but rather who 

should make the decision, In the case at bar the will con­

tains an express direction that decedent's remains be 

cremated. 

The holding of the Court in Enos vs Snyder was sig­

nificantly altered by the Court in the decision In Re 

Henderson's Estate, 57 P2d 212, That decision held that 

each case must be decided on its merits and particular 

circumstances, The Court below in considerinf the case of 

Thomas Milton Moyer saw clearly the religious convictions 

of the deceased as expressed in his will. These were given 

great weight by the Court in upholding the right of the 

personal representative to have the bodv cremated. Under 

the circurn.stances in the case of Thot".1.aS nilton ~~oyer, the 

cremation and the disinterment are justified and proper 
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because of the exnressed and stronp: felt desires of the 

deceased, 

Remains of a deceased person should not be remover. 

from the place of sepulchre for light reasons. But com-

pliance with the testator's positivA direction is not a 

light reason, but a controlling one. 

POINT IV 

THE DECEDEl'1T HAD THE RIGH":' AND THF. 
PmlER TO MAKE A GIFT OF HIS RODY 

I 
I 

I 
Pursuant to the Utah Anatomical '"ift Act, lltah Code l 

Annotated §26-26-1 et seq (1953) the decedent had the ri'' 

and the power to make a gift of his bodv to any nersonc: 

entity" There is no limitation in the Utah statute re-

quiring a donation for medical or scientific purposes. 

Section 26-26-1 and 26-26-2 are permissive as to whom t~ ~ 

gift may be made to; Section 26-26-3 is permissive as to :'f 
purpose for which the gift mav be made; none of these 

sections liI'lit the purpose of the donation, or the donee. 

Section 26-26-8 of the Anatom:Lcal rc:i.ft Act provide: 1
. 

that the act shall be liberally construed. 

The will of Thomas Hilton I-'!over fully complies 11it
1 

the statutory reouirewents of the Anatom:Lcal Gift Act, 

§§26-26-1 et seq (1953) as amended, and should be upheld 

as valid, and enforceable by the Court. 

• 
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CONCLUSION 

Decedent expressed in his will his desire that his 

remains be crematedo A person has a property right in his 

remains and may determine their final disposition. A person 

may choose to donate his remains to science or he may choose 

to have then cremated. A person's wishes that had been 

expressed recently and which were guided b:;r religious prin­

ciples are paramount to the wishes of next of kin. Appellant 

in this case prevented the executor of decedent's will from 

carrying out decedent's expressed desire that his remains 

be crematedo Decedent's remains should be exhumed so that 

they may be disposed of in accordance with the directions of 

decedent's will o 

Respectfullv submitted, 

Brian M. Barnard 
Attorney for Respondent 
214 East Fifth South 
Salt Lake City, UT 84111 
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