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STATEMENT OF ISSUES PRESENTED ON APPEAL

1. Does the evidence support a finding that Elsie
Brinkerhoff has been incompetent since 1970, and if so, does
the evidence support a finding that all documents signed by her
thereafter should be canceled and declared to be null and void?

2. What is the legal effect of the fact that during the
first day of trial, the court determined that the interests of
Elsie Brinkerhoff were not being fully protected by her legal
counsel, Willard R. Bishop, that she needed separate counsel to
represent her interests, and that the court thereafter
continued the trial without obtaining counsel to represent
Elsie Brinkerhoff during the course of the trial?

3. Assuming the incompetency of rElsie Brinkerhoff in
1970, does the record support a finding that Elsie Brinkerhoff
thereafter remained incompetent, including the years 1979, 1980
and 1982 when she signed documents of conveyance?

4, Did the 1966 contract terminate by operation of law,
abandonment, rescission or mutual agreement by reason of the
buyers' failure tc make payments thereunder from 1966 through
1971 and thereafter executing documents of conveyance?

5. Does the fact that Plaintiffs failed to tender at the
time of trial the $30,000 that they acknowledged to be due and
owing, prohibit the trial court from granting a Decree of
Specific Performance wunder the contract and against an

incompetent person.



STATEMENT OF THE CASE

This is an appeal by Defendants/Appellants, Golda B.
Adair, Warren Brinkerhoff and Arlene B. Goulding (hereinafter
"Defendants") £from a judgment rendered after a trial on the
merits by the Honorable Don V. Tibbs, District Court Judge of
the Sixth Judicial District Court in and for Kane County, State
of Utah, dated February 20th, 1986. The judgment was in favor
of Plaintiffs, Mont R. Anderson, Lena Brinkerhoff and Mark J.
Brinkerhoff (hereinafter "Plaintiffs") and against Defendants
specifically enforcing a 1966 contract and allowing Plaintiffs
to make up past due payments of principal and interest in
excess of $50,000 of an original contract wherein the total
purchase price was $53,388, without interest. The judgment
also voided all documents signed by Defendant Elsie

Brinkerhoff, including those running in favor of Defendants.

STATEMENT OF FACTS

THE PARTIES

Plaintiff, Mont R. Anderson, is the personal
representative of the estate of Cloyd H. Brinkerhoff, also
known as "Tine" Brinkerhoff. He 1is the son-in-law of
Plaintiff, Lena Brinkerhoff. He was also the accountant for
the partnership consisting of Mark Brinkerhoff and Cloyd
Brinkerhoff. Lena Brinkerhoff was married to Cloyd H.
Brinkerhoff at the time of his death in October of 1979. Mark

J. Brinkerhoff is the son of Elsie Brinkerhoff and the brother-



in-law of Lena Brinkerhoff. Elsie Brinkerhoff is the mother of
Mark, Cloyd, Golda B. Adair, Warren ("Tink") Brinkerhoff,
Arlene B. Goulding, Charles Brinkerhoff and Betty B. Esplin.
Defendant, Golda B. Adair is married to Webster Adair. They
are the parents of Brad Adair. Webster Adair and Plaintiff,

Lena Brinkerhoff, are brother and sister.

THE PROPERTY IN QUESTION

The real property which is the subject of this action
consists of 1,956.17 acres of grazing ground, and 18.01 acres
of farm ground. The property 1is located north and east of
Glendale, Kane County, Utah, and has been in the Brinkerhoff
family for many years. At the time of trial the property had
an appraised value of $409,999. (Exhibit 37). Elsie
Brinkerhoff received the property from the estate of her
husband, Merle Brinkerhoff. The Brinkerhoff property also
consists of some water rights in the Arizona Strip area and

additional grazing and water rights.

FACTS
After Elsie Brinkerhoff received the property from her
husband's estate, she entered into an agreement in 1966 between
herself as the seller and her sons, Cloyd H. Brinkerhoff and
Mark Brinkerhoff, as buyers. (Exhibit 1, attached). The
contract was prepared by Ken Chamberlain, Attorney at Law, of
Richfield, Utah. The contract requires the buyers (Mark and

Cloyd) to pay to seller (Elsie) Minimally the sum of $53,388,



at the rate of $2,000 per year for her life without interest
and is an annuity contract based on the life expectancy of
Elsie who was 65 years old at the time the contract was entered
into. The contract required that an escrow be established and
that deeds be deposited in the escrow. Only some of the deeds
required by the 1966 contract were depcsited into escrow, and
the location or existence of all the original deeds was never
established. The escrow, as per the agreement, was to be
established in the Hurricane Branch of the Bank of St. George.

In the event of a default, the contract does not require
the seller to provide notice to the buyer of the default, but
simply allows the seller to demand a redelivery to her of all
the escrow documents, thus requiring the buyer to vacate and
peaceably surrender all of the property described in the
contract, with all sums paid to date to be forfeited as
liquidated damages. The confract only requires prior notice
for a default of the contract other than payment of principal
and interest, and in that event, the buyer has a thirty (30)
day grace period. However, as to payment of principal and
interest, no prior written notice to cure is required.

The contract also provides that the buyers are entitled to
possession of the subject property only if they are in
compliance with the terms of the agreement, including payment
of principal and interest. (Exhibit 1).

Even though the contract was not signed until 1966, an



annual payment for both 1964 and 1965 was required under the
contract. The trial court gave the buyers credit for these two
annual payments inasmuch as the contract recites that the
- seller therein acknowledged payment of the same.

The court found that all payments were made outside the
escrow and that payments should have been made from 1964 in the
sum of $2,000 per year. Including the 1985 payment, the court
found that principal payments should have totaled $44,000 (22
years at $2,000 per year), and the court, even though the
contract waives interest, assessed interest. The court found
that from 1964 through trial,\ Plaintiffs had only paid
$14,996.75 of the $44,000 which was due. Of the $14,996.75
paid, $4,000 was paid after the 1litigation was filed.
(Findings of Fact, No. 9, attached, R. 633). The court found

that payments were made as follows:

Date Paid Amount Date Paid Amount
1964 $ 2,000.00 1975 $ 1,100.00
1965 2,000.00 1976 400.00
1966 -0- 1977 -0~
1967 -0~ 1978 -0~
1968 -0- 1979 2,006.00
1969 -0- 1980 -0-
1970 -0- 1981 -0-
1971 -0- 1982 -0~
1972 1,210.75
1973 1,780.00 SUBTOTAL: $ 10,996.85
1974 500.00

1983 (after

litigation

filed) 2,000.00

1984 (after

litigation

filed) 2,000.00

TOTAL PAID AT TIME OF TRIAL: $ 14,996.75



The trial court found that Mark Brinkerhoff and the estate
of Cloyd Brinkerhoff were indebted to their mother, Elsie
Brinkerhoff, in the sum of $50,262.95 including interest and
allowed them to reinstate the contract upon payment of said
amount. (Finding of Fact No. 13, R. 638).

From 1964 through 1977, Elsie should have been paid
$28,000. During that period of time, the court found that she
was only paid $8,990.75, or thirty-two (32%) percent of the
amount the trial court found was due and owing. Of significance
is the facf that in 1977, Cloyd deceived his mother and had her
sign a receipt stating that she had received $23,000 (Exhibit 4,
attached), even though he knew in reality that 1less than
one-third of the amount owed at that time had been paid. (Tr.
208-209). Cloyd was told by Mont Anderson, a Certified Public
Accountant, that he needed evidence that payment in that amount
had been made, presumably to insulate himself and Mark from
attack by the Internal Revenue Service. (Tr. 208).

From 1966 through 1979, Mark and Cloyd operated as a
partnership and have filed income tax returns as a partnership
for that period of time. (Exhibits 26 and 39, Partnership
Accounting Records; Tr. 96; 165)., Cloyd died on October 1l4th,
1979 of a sudden heart attack.

Plaintiff Mont R. Anderson, is a Certified Public
Accountant as well as the personal representative of the estate

of Cloyd H. Brinkerhoff. Mr. Anderson tried to convince the



trial court that Plaintiffs should have received credit for
$38,012.34 (Tr. 166; Exhibit 22), under - highly questionable
accounting practice, but even éssuming that amount of credit, he
testified that the sum of $15,000 was still past due and owing.
At trial, Mark testified he owed his mother about $30,000 but
had never offered to pay her any‘émount toward the past due
payments. (Tr. 90-91, Tr. 166-167). None of the Plaintiffs,
prior to or at the time of trial, tendered to the court or Elsie
Brinkerhoff any amount of arrearage, and specifically not the
sum of $30,000 that even Plaintiffs acknowledged was due and.
owing.

In 1979 Mont Anderson recommended that Cloyd consult with
an attorney in Nevada to get his affairs in order (Tr. 221), and
Cloyd consulted with a law firm in Las Vegas, Nevada where
Plaintiff Mont Anderson, resides. At the same time, Mont R.
Anderson, recommended to Cloyd fhat he obtain a deed for the
subject property and get it recorded. (Tr. 220). Mark knew
that Cloyd was having this legal work done. (Tr. 119).

Apparently, someone suggested to Cloyd that he have a joint
tenancy deed prepared between his mother, himself and his
brother, Mark, for the subject property. Some time prior to
June of 1979, Cloyd contacted Brad Adair (Elsie'é grandson) who
was employed by Southerﬁ Utah Title Coméany in Kanab, Utaﬁ.
Cloyd asked Brad Adair to prepare a deed for the subject

property from Elsie as the grantor to Elsie, Cloyd, and Mark as



joint tenants. (Tr. 434-441). Brad complied with that request,
took the deed to Elsie who signed the same and Brad notarized
her signature. (Exhibit 5, attached). At the same time, Brad
Adair also prepared another deed from Elsie to hgr son Charles,
for property not related to the subject property. These two
deeds were recorded one right after the other in the official
records of Kane County, Utah. (Tr. 434-444; see also Exhibit
19, Entry Book, Recorder's Office, Kane County, Utah). The cost
of $18.00 to record the Jjoint tenancy deed was paid by
partnership funds (Exhibits 19.and 39; see discussion, infra).
Mr. Adair also testified that he believed his grandmother, Elsie
Brinkerhoff, was competent on June 4th, 1979 and likewise in
1980. (Tr. 447-448).

While Mark Brinkerhoff denied having knowledge of the
preparation and recordation cf the joint tenancy deed, it is
obvious that both Cloyd and Mark were anticipating that their
aged mother, Elsie, would predecease them and title would be
vested in them as the surviving joint tenants. As sometimes
happens, the events did not occur as anticipated, and on October
14th, 1979, just four months after the execution and recordation
of the joint tenancy deed, Cloyd Brinkerhoff died of a sudden
heart attack. Within three or four months after Cloyd's death
in 1979, Elsie gave Mark a copy of the joint tenancy deed
(Tr.118), but Mark took no action to have it set aside until

1982 when this lawsuit was filed naming him as a Defendant. 1In



1979} record title was vested in Elsie Brinkerhoff and Mark
Brinkerhoff each with an undivided one-half interest.

At the beginning of trial and when he testified, Mark took
the position that he was entitled to a one-half interest in the
subject property either by reason of the joint tenancy deed, or
the 1966 Contract of Sale. (Tr. 104; 131). He essentially had
nothing to lose by taking that position. Of significance is the
fact that Mark has always recognized the validity of the joint
tenancy deed. It is evident that he and his sister-in-law, Lena
Brinkerhoff, had trouble over the ownership of the property by
reason of that ciaim. (Tr. 112). This is evidenced by the £fact
that in the original complaint, Lena brought suit against Mark
J. Brinkerhoff, Elsie Brinkerhoff and the remaining children as
named Defendants, to cancel the joint tenancy deed that Mark and
the other family members were relying on. (R. 1-8 Complaint;
R.351-370 Seconded Amended Complaint).

Both before and after Cloyd's death, it was evident to the
other family members that their mother, Elsie Brinkerhoff, was
not being paid the sum of $2,000 per year, and that she had not
been paid that amount for many years. (Tr. 276).

Some of the family members knew of the joint tenancy deed
so after Cloyd's death, a family meeting was called. Since it
was evident at that time that Elsie could not rely upon the

$2,000 annual payment she was supposed to be receiving from her



two eldest sons, Defendants Golda, Warpen, Arlene, Charles and
Betty talked with their mother and they decided upon a method
whereby Elsie would be guaranteed a minimum sum per month to
supplement her social security payment by selling her one-half
interest to these five children. (Tr. 277; 288).

The five brothers and sisters agreed that they could each
afford to pay Elsie $30.00 per month, and Elsie would therefore
receive the sum of $150.00 per month, or $1,800 per vear, to
supplement to her social security payment.

Brad Adair, at Southern Utah Title, was asked to research
the status of the title of the subject property. (Tr. 445).
He, of course, knew that the Jjoint tenancy deed had been
recorded in June of 1979, and confirmed that no other deeds were
of record. He prepared an affidavit for Elsie to sign to sever
the joint tenancy, which she did, and the joint tenancy was
severed by the recordation of the affidavit and death
ceftificate. However, the joint tenancy was not severed until
August 15th, 1980, or ten months after the death of Cloyd
Brinkerhoff. (Exhibit 21). Prior to the execution of any other
documents, Brad Adair inquired of his grandmother as to whether
or not she wanted to deed the other one-half interest to her
five children. The following is an excerpt from his testimony

| Q. MR. CHAMBERLAIN: Did you prepare the deed from

your grandmother to the five children for her
one-half interest?

A. MR. ADAIR: Yes, I did.

10



. And did you discuss that with your grandmother?

. Yes, I did.
And describe that discussion, if you will?

¥ 0P O

. Well it took quite awhile for her to decide that
this is the way she wanted to go, you know, so
that she would get the money and the other five
children would have something also, and so I did
go ahead and prepare the document and the way I
remember, I took them to my mother's home, I left
them there, and I discussed this several times
with my grandma. '

Q. What did you discuss with grandma on these
several occasions?

A. Well I told her what the effect of it would be,
you know, and also that if the joint tenancy deed
held and if she died Mark would have all the
property and that, you know, under that she would
be conveying her interest to the other £five
children, that in turn would receive $30.00 a
month each from the other five children.

Q. Did she appear to understand that transaction?

A. Yes she did.

Q. Did she at any time tell you she didn't want to
deed her one-half interest?

A. No. (Tr. 446-447).

Elsie then executed a deed from herself to Golda, Warren,
Arlene, Charles and Betty, each as to an undivided one-fifth
interest for the one-half ownership she still maintained in the
subject property. (Exhibit 6, attached). Mark Brinkerhoff, of
course, owned the other one-half interest by reason of the 1979
joint tenancy deed.

At the request of these five children and with Elsie's

understanding, Brad Adair also prepared a separate Trust Deed

11



Note for each to sign. These notes were for $10,000 each,
payable at the rate of $30.00 per month and were secured by a
Trust Deed on the property deeded by Elsie. The Trust Deed was
signed by all five children evidencind a total obligation to
Elsie in the sum of $50,000. (Exhibit 7, Trust Deed and Exhibit
20, Trust Deed Note and Escrow Agreements). Each of these five
children also signed an Escrow Agreement designating the
Orderville Branch of State Bank of Southern Utah as the escrow
depository to receive the $30.00 per month payment from each
child. The Trust Deed was thereafter recorded and the escrow
established. Payments were made by the five children on a
regular basis, and have been paid by Defendants, Golda Adair,
Arlene B. Goulding, and Warren Brinkerhoff, each and every month
since September 1980. (Exhibit 14, ledger sheet from State Bank
of Southern Utah).

Since 1981 the taxes have been paid by both Plaintiffs and
Defendants based on county ownership records and Mark
specifically knew that he had been paying only one-half ocf the
taxes and that his five brothers and sisters claimed ownership
of one-half of the property. (Tr. 115).

Prior to Cloyd's death in 1979, the last payment made to
Elsie on the 1966 contract was a $400.00 payment in December of
1976. (Finding of Fact 9, R. 632). After Cloyd's death 1in
October of 1979, Mark became concerned that the true facts would

surface and it would become known that he had not been paying

12



his mother as promised, and Lena was apparently asking
questions. In November of 1979, Mark deposited directly into
his mother's account, the sum of $706.00. (Exhibit 15).

On December 8, 1980, Mark tendered to Elsie a check in the
sum of $2,000, apparently in an attempt to reinstate the
contract. This payment was refused by Elsie. (Tr. 81). On
October 14,, 1981, Mark and Lena again tendered a check in the
sum of $2,000 to Elsie and that tender was likewise refused by
Elsie. (Tr. 107, Exhibit 17). These payments were rejected by
Elsie because she knew she had deeded her one-half interest in
the property to her five children, that she was receiving money
from them and that Mark already owned the other one-half
interest in the property by reason of the joint tenancy deed and
Cloyd's subsequent death. It only seems logical that Elsie felt
the partnership operated by Mark and Cloyd was only entitled to
a one-half interest in the property - they had paid far less
than one-half of the payments due to her through 1980
($10,996.75 paid of $28,000 due and owing).

On June 21st, 1982, an action was filed by Lena, against

‘Elsie, Mark, and the five other brothers and sisters. On

November 1st, 1982, Mark again tendered a check in the sum of

$2,000, but that payment was likewise refused by Hans Q.

Chamberlain, who at that time represented Elsie Brinkerhoff.
After this litigation arose and an Answer and Counterclaim

had been filed on their behalf, Charles Brinkerhoff and Betty

13



Esplin decided that in the interests of family harmony, they did
not want to participate in the litigation. At that time they
deeded their one-fifth interest of the one-half interest they
received from Elsie, to Mark and Lena (Exhibits 9 and 10), who
by that time had entered into an agreement between themselves to
evidence a unified front.

Therefore, at the time of trial, the record title indicated
that Mark owned a six-tenths interest, Lena a one-tenth
interest, Golda a one-tenth interest, Arlene a one-tenth
interest, and Warren a one-tenth interest.

Since Defendants claim that the trial court committed
reversible error whén it determined that Elsie Brinkerhoff has
been incompetent since 1970, it is important for this court to
understand how the issue of competency arose at the time of
trial. As discussed in more detail, below, the issue of Elsie's
competency was not raised by Plaintiffs in their complaint,
amended complaint, discovery, or in the pretrial order prepared
by Plaintiffs' counsel. Likewise, Defendants have always
maintained that Elsie was competent until she signed a
Stipulation on September 9th, 1984 when she was not represented
by counsel. Likewise, in this appeal, Elsie Brinkerhoff is not
represented by counsel. Even though the trial court appointed
Kirk Heaton, Attorney at Law, Kanab, Utah, as the guardian of
Elsie Brinkerhoff, he has apparently elected not to participate

in this appeal on Elsie's behalf.
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On the first day of trial, Elsie Brinkerhoff was called by
Plaintiff, but not until Defendants' counsel cross-examined her

did the court sua sponte, raise the issue of her incompetency.

On August 13, 1983, Elsie requested the undersigned, Hans
Q. Chamberlain, who initially represented, to withdraw as her
attorney of record as per a document prepared by Mark's son,
Dale Brinkerhoff. (Exhibit 11). Said attorney did withdraw,
and did not see Elsie again until her deposition was taken on
February 11lth, 1985, ten days prior to trial. Because the
undersigned noticed a significant change in her mental condition
at the time of deposition, and because she had signed a
Stipulation prepared when she was unrepresented by counsel on
September 9th, 1984, the following dialogue took place at the
time of trial:

Q. MR. CHAMBERLAIN: Now before we go to that,

let me just ask you a couple of these questions; are
you represented by an attorney in this case?

A. ELSIE BRINKERHOFF: No.

You're not?

. No.

Alright.

. I never had to have an attorney for anything.

Were you represented by me on one occasion?

:D'!O - o B A o

Well until I called you or sent word to you
that I dldn t want to be in on it anymore.

Q. Alright. So right now you don't think you

are represented by an attorney?
A. No.
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Q. Do you know that you are being sued in this
lawsuit today?

A. No. I've heard about it, but I don't know
anything about it.

Q. You don't know that you're being sued?

A, No. I asked Lena what I was being sued for,
and she said I wasn't being sued.

Q. Did you ever ask Lena why she sued you in the
first place?

A. No, I never have. I don't know why.

Q. Okeh. When you testified at this deposition
that we took were you represented by an attorney?

A. You were the only one I have ever had
anything to do with, 'til we got in with this Mr.
Bishop there.

Q. Okey. So does Mr. Bishop represent you now?

A, I don't know whether he does nor not. I
never asked him. He never told me anything about it
so --

Q. Alright.
THE COURT: Do you represent her Mr. Bishop?

MR. BISHOP: I do, your Honor. I received a
letter on the 16th of October from Mrs. Brinkerhoff
asking me to do so. It looks like her signature on
the other documents I've seen.

THE COURT: ©She doesn't know that she asked you.
Q. Did you --

THE COURT: Go ahead. I will 1look after her
interests. How's that.

Q. Did you ever write to Mr. Bishop and ask him
to represent you?

A. No.
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Q. If you'd give me a minute, okeh?
A. Sure, go ahead.

Q. Mrs. Brinkerhoff, would you turn to Page 11.
I'm sorry, let's go to Page 11. Can I help you there
just a little? '

A, Well --

THE COURT: Let me just make a record at this
point: The record shall indicate that the Court is of
the opinion that Mrs. Brinkerhoff should have
representation, but because of the timing o¢f this
matter, that the Court will look after her interests
and I'm not going to hold up the trial for the purpose
of bringing in independent counsel and the Court will
attempt to look out after her interests, but it's the
Court's opinion that she does not fully understand the
consequences of the matter before the Court, and she
has not and the Court £finds she 1is not fully
understood at this point and for a considerable period
of time, but the Court will allow the proceedings to
go forward and the Court will try to look out for her
interests, but at the same time, reserves the right to
stop the proceedings if I feel that her interests are
not (sic) being abused.

I'm making that so that there's no question on

the record why I am doing what I am doing, but I think

that in the interest of judicial economy, I should go

forward with the proceedings. You may proceed

counsel. (Tr. 345-348).

Because the trial court ruled earlyv in the trial that Elsie
had been incompetent "for a considerable period of time," and
without any evidence presented by Plaintiffs concerning
competency (apparently relying only upon the testimony of Elsie
Brinkerhoff at time of trial), Defendants were put in the
position of having to rebut the finding by the trial court that

Elsie was incompetent when she executed the joint tenancy deed

in 1979, and the deed from herself to her five children in 1980.
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After that finding by the trial court, each witness, including
both Plaintiffs' and Defendants', was asked if they thought
Elsie was competent in 1979 and in 1980, and each witness
answered without hesitation that she was in fact competent.
(See discussion under Point I, below). The trial court's ruling
that Elsie became incompetent in 1970 was clearly contrary to

all evidence presented.

HOW THE PARTIES WERE INITIALLY REPRESENTED, THE CHANGES
THAT OCCURRED DURING DISCOVERY AND THE TRIAL ITSELF,
AND THE INCONSISTENCY IN PLAINTIFFS' POSITION

When this action was filed on June 22, 1982, Lena, acting
through the personal representative of the estate of Cloyd

Brinkerhoff, sued Elsie, Mark, Golda, Warren, Arlene, Charles

and Betty, seeking to specifically enforce the 1966 contract and
cancel all other deeds executed by Elsie. (R. 1-8, 351-170).
Defendants' attorney herein, Hans Q. Chamberlain, was initially
contacted personally by Elsie, Golda, Warren, Arlene, Charles
and Betty. An extensive Answer and Counterclaim was prepared on
behalf of those parties, including Elsie Brinkerhoff, alleging,
in part, (1) forfeiture under the 1966 contract, (2) a request
for an accounting from her two sons who signed the purchase
agreement, and (3) damages for conversion of personal property.
(R. 16-27). Interrogatories were thereafter submitted by
Defendants to Plaintiffs. On August 13th, 1983, Elsie requested

that she did not want to remain a party to the action and



requested that her attorney, Hans Q. Chamberlain, withdraw,
which he did. (Exhibit 11). However, Elsie was advised in
writing that she was still a party litigant to this lawsuit and
that she should have other counéel. (Exhibit 6, attached).
Elsie Brinkerhoff thereafter remained unrepresented until
Willard R. Bishop, the attorney who had sued her in the first
instance, entered an appearance on her behalf and did so on
February 14th, 1985 one week prior to trial. (R. 421-426).
However, prior to that time, on September 7th, 1984, Willard R.
Bishop, as attorney for Mont R. Anderson, Lena and Mark preéared
a Stipulation (Exhibit 40, attached), which Elsie signed. That
Stipulation (1) reaffirms the 1966 contract, (2) repudiates
other deeds signed by Elsie, (3) waives all delinquent amounts
owed to her and (4) dismissed the Counterclaim filed by Hans Q.
Chamberlain on behalf of Elsie against Mark J. Brinkerhoff and
Cloyd's estate. After the Stipulation was signed by Elsie, a
copy was submitted by Plaintiffs to the court together with a
proposed judgment running in favor of Plaintiffs. A telephone
conference call was held between the court and counsel wherein
the subject of the Stipulation was discussed, at which time the
court refused to sign the proposed judgment.

Therefore, at the beginning of the trial, Willard R. Bishop
represented Lena, Elsie and Mark, even though he had originally
sued Elsie and Mark on behalf of Lena. However, because of the

court's ruling, during a part of the first day of trial and
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during the entire second day of trial, Elsie was not represented
by counsel, (Finding of Fact No. 31, R. 647), and no one has
entered an appearance_ on her behalf at this time.

It is evident that the trial court determined that the easy
way to resolve this dispute was to simply rule that Elsie
Brinkerhoff became 1legally incompetent in 1970 and allow all
past due payments to be paid, post-trial. The court, however,
failed to recognize the legal significance of that ruling as it

relates to Elsie's interests (see discussion, below).

SUMMARY OF ARGUMENT

POINT ONE:

THE COURT COMMITTED REVERSIBLE ERROR WHEN IT ARBITRARILY

FOUND THAT ELSIE BRINKERHOFF HAS BEEN LEGALLY INCCMPETENT

SINCE 1770.

The trial court determined the only way to find in favor of
Plaintiffs was to declare the seller, Elsie Brinkerhoff, legally
incompetent from and after 1970. The effect of that ruling was
to void all documents she executed after 1970 including her last
will and testament, deeds, affidavits and a Trust Deed running
in her favor for $50,000. However, all testimony presented was
clear and convincing that she was competent on each occasion
when she executed those documents in 1979, 1980 and 1982,

POINT TWO:
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO

APPOINT A GUARDIAN AD LITEM FOLLOWING ITS DETERMINATION
THAT ELSIE BRINKERHOFF WAS INCOMPETENT.
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The trial court »found that Defendant Elsie Brinkerhoff
became legally incompetent in 1970 and did so on the first day
of trial even though her competency was never at issue. The
court simultaneously found that 'she was not being properly
represented by her counsel, Willard R. Bishop, but failed to
recess trial and appoint a general guardian or guardian ad litem
to protect her interests. That ruling was clearly contrary to
all evidence presented and the court thereafter failed ‘to
protect the interests of Elsie Brinkerhoff.

POINT THREE:

THE TRIAL COURT'S DETERMINATION THAT ELSIE BRINKERHOFF WAS

INCOMPETENT IN 1970 DOES NOT NECESSARILY MEAN THAT SHE WAS

NOT SUFFICIENTLY COMPETENT TO EXECUTE BINDING DEEDS AND

CONTRACTS IN 1979 and 1980.

Even assuming arguendo that the trial court was correct in
ruling that Elsie Brinkerhoff was incompetent in 1970 and that
it could propérly represent her best interests during the course
of the trial, there is ample evidence to indicate that Elsie
Brinkerhoff was competent when she executed documents in 1979,
1980 and 1982, as well as on other occasions.

'POINT FOUR:

THERE IS AMFPLE EVIDENCE THAT THE 1966 CONTRACT TERMINATED
BY OPERATION OF LAW. '

The evidence clearly indicates the intent to abandon the
contract by the parties because no payments were made for 1966,
1967, 1968, 1969, 1970, and 1971; the escrow required by the
contraét was never fully established and all the deeds called

for in the contract were never deposited.
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POINT FIVE:

THE TRIAL COURT FAILED TO RECOGNIZE THE PERFECT TENDER RULE
IN SPECIFICALLY ENFORCING THE 1966 CONTRACT.

By declaring Elsie incompetent, the court allowed the 1966
Purchase Agreement to be reinstated on the Plaintiffs' payment
of $50,000, post-trial. The Plaintiffs had in fact acknowledged
arrearages in payments of $30,000 at the time of trial. Since
Plaintiffs as buyers, failed to tender that amount prior to or
at the time of trial, the trial court erred in granting a Decree
of Specific Performance in favor of Plaintiffs by reason of "The
Perfect Tender Rule". -

POINT SIX:

MARK AND CLOYD OPERATED AS A PARTNERSHIP AND THE ACT OF ONE
PARTNER BINDS THAT PARTNERSHIP,

When Cloyd had the joint tenancy deed prepared in 1979 and
paid to have it recorded with partnership funds, he did so on

behalf of the partnership.

ARGUMENT
POINT ONE
THE COURT COMMITTED REVERSIBLE ERROR WHEN IT
ARBITRARILY FOUND THAT ELSIE BRINKERHOFF HAS BEEN
LEGALLY INCOMPETENT SINCE 1970.
Without any supporting evidence, the court arbitrarily
ruled that Elsie Brinkerhoff has been legally incompetent since

1970. (Finding of Fact 15, R. 640). There is not one shred of

evidence in the record to support a finding of incompetency even
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as early as 1979. All witnesses who were asked about Elsie's
competency testified that she was competent in both 1979 and
1980 when she executed the joint tenancy deed and in 1980, when
she executed the deed conveying her one—half interest.

Such a ruling with all ava;lable evidence being contrary is
repugnant to the law and the presumptions created thereby.

In 28 Am.Jur., Insane and Other Incompetent Persons § 121,

(1962), p.751, it states:

"It is well settled that the law will presume sanity
rather than insanity, competency rather than
incompetency; it will presume that every man is sane
and fully competent until satisfactory proof to the

contrary is presented."
* * *

This statement of the law was cited with approval by the Oregon

Supreme Court in First Christian Church in Salem v. McReynolds,

241 p.24 135, 138 (Or. 1952). The Oregon Court went on to add:

In accord with the general presumption of sanity,
there is a presumption that every man is capable of
managing his own affairs, and is responsible for his
own acts. Likewise, it is presumed that every man is
capable of understanding the nature and effect of his
contracts, and that he comprehends the effect and

result of legal proceedings. Accordingly, it mav be
stated that as a general rule, all proceedings testing
the competency of a person, or involving the

competency of an individual to perform a certain act,
as to execute a valid conveyance of property or a
contract, start with the presumption of competency,
and that this presumption may be relied upon until the

contrary is shown."
) * * *

First Christian Church in Salem v. McReynolds, 241 P.2d at 138.

See also Roybal v. Morris, 669 P.2d 1100 (N.M. 1983).
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The foregoing presumption is guarded by a heightened
standard or burden of proof which requires the -presentation of
"clear and convincing evidence™ to rebutt it. The presumption
and the burden of proof are concisely stated in Binder v.
Binder, 309 P.2d 1050 (Wash. 1957):

"Mental competency is presumed; and in order to

establish mental incompetency, fraud, or undue

influence, the evidence must be clear, cogent, and

convincing."

Binder v. Binder, 309 P.2d at 1053.

Recognizing that a finding of incompetence requires a
balancing of the State's interest in protecting the person from
himself and the effect such a finding may ﬁave on a person's
individual liberties, the Utah Supreme Court embraced the "clear

and convincing" evidence test in 1In re Boyer, 636 P.2d 1092

(Utah 1981). In that case the court reasoned as follows:

"In the absence of a legislative directive on the
issue, we think those interests are best accommodated
by requiring evidence of incompetency by .clear and

convincing evidence." .
* * *

In re Boyer, 636 P.2d at 1092. See also Rawson v.'Hérdy, 48

P.2d 473 (utah 1935).

The court made a finding of incompetence even though
Plaintiffs never alleged that Elsie Brinkerhoff was ever
incompetent. (See Plaintiffs' Complaint, R. 1-8; Amended
Complaint R. 351-370; Pretrial Order prepared by Plaintiffs'
counsel, R. 428-445; Trial Brief of Defendants, R. 472-523).

Believing that the competency of Elsie had never been
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challenged, in their Trial Brief, filed the first day of trial,
Defendants state as follows:

Of significance is the fact that Plaintiffs have not
plead fraud, undue influence, incompetency, or mistake
on the part of Elsie Brinkerhoff in connection with
the preparation of the 1979 joint tenancy deed or the
preparation of the 1980 transaction where Elsie deeded
to her five children.

Instead of making those <claims, Plaintiffs have

elected to have Elsie sign a Stipulation whereby she

supposedly reaffirms the 1966 contract, disclaims the

1979 joint tenancy deed, disclaims the 1980 deeds from

herself to her five children, and waives any

delinquent amounts owed to her by Mark or the estate

of Cloyd Brinkerhcff. (R. 488).

The court simply searched for a way to find in favor of
Plaintiffs and did so by ignoring the presumption in favor of
competency, the fact that competency was not properly at issue,
and the fact that there was no evidence rebutting the
presumption which prevented any possibility of meeting the
required burden of proof. Such a finding is clearly an abuse of
the trial court's discretion and fails in every way to protect
the interests of Elsie Brinkerhoff as the court tried to do in
its justification for so ruling. (See discussion infra).

A summary of the testimony and even the statement of
Elsie's counsel clearly indicates the error made by the trial
court in ruling that Elsie Brinkerhoff has been incompetent

since 1970.

STATEMENT OF WILLARD R. BISHOP, COUNSEL FOR ELSIE BRINKERHOFF.

In Plaintiffs' opening statement, Mr. Bishop stated as

follows:



MR. BISHOP: The evidence will show, and I didn't
cover this but, the evidence will show that she (meaning
Elsie Brinkerhoff) is very alert, and maintains her own
home, and maintains her own checking account, pays her
bills, drives herself around and does all things that we
normally expect people to do in maintaining their daily
lives. (Tr. 26).

TESTIMONY OF PLAINTIFF MARK BRINKERHOFF.

Plaintiff Mark Brinkerhoff testified that in 1980 he
had a conversation with his mother, Elsie, concerning the
fact that she had refused to accept a check tendered by him
in the sum of $2,000. That at that time, he believed his
mother to be competent and that she was likewise competent
in 1979. (Tr. 79-81).

TESTIMONY OF DEFENDANT GOLDA B. ADAIR.

Golda B. Adair is the daughter of Elsie Brinkerhoff.
She testified that in 1979, she saw her mother once or
twice a week and would call her about every day. That she
believed her to be competent in 1979 and 1980, that she was
able to handle her own affairs, that she wrote checks at
that time, that she paid her own bills, that she cleaned
her own home and that there was no change in her condition
from 1979 to 1980. (Tr. 477-478).

TESTIMONY OF DEFENDANT ELSIE BRINKERHOFF.

At the time of trial Elsie Brinkerhoff was 86 years
old. She testified that she lives alone, that she reads at
home on a daily basis, that she gets around by herself,
that she still drives an automobile, has a drivers license,
does some of her own shopping, that she has a checking
account and manages it herself, that she has a savings
account, but that it is handled by her daughter Betty, that
she participates in senior citizens' outings, that she does
her own sewing, washing, ironing, and cooking. (Tr.
318-321).

Elsie Brinkerhoff also testified that in her opinion,
she is now competent to handle her own affairs. (Tr. 326).

TESTIMONY OF DEFENDANT CHARLES BRINKERHOFF.

Charles Brinkerhoff is the son of Elsie Brinkerhoff
and was an original Defendant when the action was filed.
He testified that his mother was competent in 1979 and
1980, and when asked if he thought she was competent at the
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time of trial, answered "Yes, to a certain extent, I do."
He also testified that he thought his mother was as
competent today as he was and that he can't remember any
more than she can. (Tr. 394-395).

TESTIMONY OF DALE BRINKERHOFF.

Dale Brinkerhoff 1is +the son of Plaintiff, Mark
Brinkerhoff, and the grandson of Elsie Brinkerhoff. Dale
Brinkerhoff's belief that his grandmother was competent is
evidenced by both his testimony and the fact that he had

" his grandmother sign a document he prepared on August 13th,
1983 (Exhibit 11) and the Stipulation whereby Elsie
reaffirmed the 1966 contract (Exhibit 40, attached).

Mr. Brinkerhoff testified that he visited regularly
with his grandmother, and that she was competent in 1979,
1980, and that she was competent at the time of trial.
(Tr. 420).

TESTIMONY OF BRAD ADAIR.

Brad Adair is the son of Golda Adair and the grandson
of Elsie Brinkerhoff. He is employed by Southern Utah
Title Company in Kanab, Utah. He testified that after he
prepared the joint tenancy deed (as well as a deed from
Elsie to Charles for property unrelated to = this
transaction), he delivered them to Charles who obtained the
signature of Elsie and returned them to him for
recordation, that he had a conversation with Elsie wherein
she indicated that she signed the deeds, that the deeds
were delivered back to him by Charles for recordation and
the deeds were both recorded, one right after the other.
(Tr. 438-443). He also testified that +the cost for
recording the joint tenancy deed was the sum of $18.00 and
that it was paid by his employer, Southern Utah Title.

(Tr. 444). Southern Utah Title was reimbursed the
recording costs for the joint tenancy deed by a check from
the partnership on December 31, 1979. (See Exhibit 19,

Entry Book, Kane County Recorder showing recordation costs
for joint tenancy deed in the sum of $18.50 and compared to
the last page of Exhibit 39, check records for Mark J. and
Cloyd H. Brinkerhoff Partnership, indicating that a check
was made payable to Brad Adair on December 31st, 1979 for
the sum of $18.00).

As to the competency of Elsie Brinkerhoff, Brad Adair

testified that he thought his grandmother, Elsie, was
competent in 1979 and 1980, that he explained to her the
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fact that she would be deeding her one-half interest when
she executed the deed to her five children and that she
would receive back a Trust Deed for $50,000. (Tr.
447-448) . '

TESTIMONY OF WILLIAM WEBSTER ADAIR.

Webster Adair is the husband of Golda Adair, and the
Kane County Recorder. He testified that Elsie came to his
home about every Sunday for dinner until this litigation
started and Dale Brinkerhoff had told her not to have
anything to do with his family any more, that he had a
conversation with Elsie two or three weeks after Cloyd's
death and when he inquired as to whether or not she wanted
Mark to have all of the property, she said no. He also
testified that he was present when the Trust Deed, Trust
Deed Notes and Warranty Deed from Elsie +to her five
children were discussed and explained to her, that she
raised no objection to the same, and that she was competent
in June of 1979 and in 1980. (Tr. 466-472).

TESTIMONY OF PLAINTIFF LENA A, BRINKERHOFF,

Lena Brinkerhoff is the widow of Cloyd Brinkerhoff,
the sister of Webster Adair, and a Plaintiff herein. She
testified that during the summer of 1979, she saw Elsie
Brinkerhoff a couple of times a week, that in June of 1979,
she thought Elsie Brinkerhoff to be competent, that she
thought that when her husband took anything to Elsie for
signature, that he explained to her the things she would
need to know when she had to sign something, including a
deed. That she also thought Elsie Brinkerhoff to be
competent in 1980, that if documents were taken to her,
they were explained to her and that in her opinion, her
husband, Cloyd, believed that Elsie understood what she was
signing. (Tr. 480-483).

A careful review of the transcript indicates that
Plaintiff's counsel never once asked any witness whether or not
he or she believed Elsie Brinkerhoff to be competent or
incompetent. The reason is obvious: How can you allege and
prove the incompetency of your own client (Elsie) when a few
months prior to that time, you prepared a Stipulation for her to

sign (without counsel) that did away with the claims
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of the Defendants, waived any past due payments owed to by her
Co-Plaintiffs, and requested the court to enter a Decree of
Specific Performance against her. (Exhibit 40, attached).

As indicated above, on the first day of trial, the court
determined that the interests of Elsie Brinkerhoff were not
being fully protected, and that even though she needed separate
counsel to represent her interests, the court would not hold up
the trial for the purpose of bringing in independent counsel,
but instead would look out for her interests. (Tr. 347, Finding
of Fact No. 31, R. 647). However, the court actually failed to
look out for the interests of Elsie Brinkerhoff, where, with all
evidence to the contrary, it found Elsie to have been
incompetent since 1970. Using that same reasoning, the court
could have just as easily determined that Elsie was incompetent
in 1966 when the purchase contract (Exhibit 1) was signed,
thereby voiding the entire transaction. The effect of that
would have been to return all of the property to Elsie, said
property having a value at the date of trial of approximately
$410,000. (Exhibit 37). The evidence, or lack thereof, as to
Elsie's incompetencey is just as strong for 1966 as it was in
1970. If the court was trying to find some evidence of
incompetency to support its finding, the fact that no payments
were made to Elsie by her sons for 1966, 1967, 1968, 1969, 1970
and 1971, could Jjust as easily have evidenced her incompetency

for the reason that she apparently made no claim against them by
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reason of nonpayment. Using what appears to be the trial
court's logic, the failure to request payment on the part of
Elsie would manifest her incqmpetence as early as 1966, if any
finding at all of her incompetency is justified.

Further indication of the trial court's failure to protect
Elsie Brinkerhoff is the fact that the court declared the Last
Will and Testament of Elsie Brinkerhoff dated April 23, 1982,
(Exhibit 13, attached) to be null and void, even though said
will was prepared by the law offices of Olsen and Chamberlain,
Richfield, Utah, attested to by two independent witnesses who
each verified that in their opinions, Elsie Brinkerhoff was of
sound and disposing mind and memory and not acting under any
menace, fraud or undue influence. Furthermofe, that will is
notarized as required by Utah law, and pursuant to Utah Code
Annotated 75-2-504, constitutes a self-proved will.

The issue of coﬁpetency was not plead and was not before
the court prior to the time of trial. However, Dbecause
Defendants needed to rebut the finding by the court on the first
day of +trial, the foregoing testimony substantiating the
competency of Elsie Brinkerhoff was taken and remains unrebutted
in the record. There is no "clear and convincing evidence" of
any peculiar act or event occurring in 1970, or otherwise, upon
which the trial court could have based its finding that Elsie

became incompetent at that time.
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In Cornia v. Cornia, 546 P.2d 890 (Utah 1976), the court

dealt with a factual situation somewhat "reciprocal" to the
foregoing and held that the +trial court had abused its
discretion in going beyond the issues before it.

In Cornia, the court was involved in a proceeding to have a
guardian appointed for an 8l-year-old woman. The 1issue of
competency was paramount and properly before the court. The
trial court ruled that the woman was sufficiently incompetent to
warrant the appointment of a guardian. There were additional
indications that during a period prior to the adjudicated
incompetency, the woman had executed a will and a trust deed
conveying away a certain portion of her property. The trial
court therefore included in its ruling an order declaring the
will and the trust deed to be null and void. ' The Supreme Court
affirmed the competency ruling but held that "the trial court
erred in declaring null and void the will and trust deed [that
the woman] had executed. Cornia, 546 P.2d at 893. The Supreme
Court observed that the only issue before the trial court was
the issue of competency at the time of trial and not two years
prior thereto. The Supreme Court went on to state:

While it is true that our rules provide for liberality

in procedure and the granting of relief to which the

evidence shows a party entitled, this does not go so

far as to authorize the granting of relief on issues

neither raised nor tried.

Cornia v. Cornia, 546 P.2d at 893.

In the present case, the trial court was presented with the
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parties' dispute over enforcement of a 1966 Real Estate Contract
or a subsequently joint tenancy deed recorded on the same real
property, with collateral issues of waiver, abandonment,
rescission, forfeiture, payment, etc. Where neither Plaintiff
nor Defendant had raised the issue of incompetency, the grantor
was entitled to the benefit of her presumed competency.
However, without an actionable issue before it, without allowing
for the grantor to be represented by competent counsel, and in
the face of unrebutted evidence to the contrary, the trial court
at£empted to resolve the 1law suit by declaring the grantor
incompetent from some prior and arbitrary point in time, and
relying on that declaration, nullifying and voiding all of the
incompetent's subsequent contracts and conveyances.

The Cornia court used a proper determination of competency
to void a prior executed deed and was reversed as to the
avoidance; the trial court in the present case used an improper
determination of incompetency to "boot-strap" its way into a
later avoidance of both a Jjoint tenancy deed, a subsequent
severance of the tenancy and an even later conveyance of a
one-half interest in the same property. Such "boot-strapping"
at the expense of an individual's competency when neither the
pleadings nor the evidence so indicates is an unquestionable
abuse of discretion and, at a minimum, constitutes reversible

exror.

32



POINT TWO

THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY .FAILING

TO APPOINT A GUARDIAN AD LITEM FOLLOWING ITS
DETERMINATION THAT ELSIE BRINKERHOFF WAS INCOMPETENT.

Rule 17(b) of the Utah Rules of Civil Procedure provides in

pertinent part:

When an infant or an insane or incompetent person is a
party, he must appear either by his general guardian,

or by a guardian ad litem appointed in the particular

case by the court in which the action is pending.
(Emphasis added.)

* * *

Nowhere .in the rule is there a provision for the trial
court to "look after someone's interest", particularly during a
trial. The rule specifically states that an inéompetent person
can only appear by his guardian and that absent a general
guardian, the court must appoint for the incompetent person a
" guardian ad litem. By acting as it did, the trial court has
obviously exceeded its statutory authority.

By analogy, in Matter of Estate of Anderson, 671 P.2d 165

(Utah 1983), the Utah Supreme Court held that the trial court
had exceeded its statutory power and the rational for reversal
is somewhat applicable to the situation present in this case.
The court stated:

In the case under review the [court's] order attempted

to void testamentary dispositions made by a protected

person who had not been declared incompetent. The

applicable statutes did not give the court the power

to make that order.
* * *

Matter of Estate of Anderson, 671 P.2d at 169.
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In the instant case the court also failed to address in its
decision or its Findings of Fact, Elsie's Counterclaim that the
1966 contract had been rescinded, abandoned, terminated by
operation of law or terminated by reason of nonpayment, thus
restoring the entire property to her. Likewise, the court
failed to address any of the other claims of Elsie set forth in
‘the pretrial order. (R. 428-444)., 1Instead the court found she
had been incompetent fo; 15 vears, contrary to all evidence
presented.

In the case at bér, the trial court exceeded its statutory
power by failing and refusing to appoint a guardian ad litem.
It is inconceivable that in the same breath the court could
declare a person incompetent and assert that it would thereafter
be "lcoking out for the incompetent's best interests." In
presuming to represent the interest of the incompetent person
the court predjudiced itself, contravened the express provisions
of the rule, worked an injustice to the alleged incompetent, and

committed reversible error.

POINT THREE

THE TRIAL COURT'S DETERMINATION THAT ELSIE BRINKERHOFF

WAS INCOMPETENT IN 1970 DOES NOT NECESSARILY MEAN THAT

SHE WAS NOT SUFFICIENTLY COMPETENT TO EXECUTE BINDING
DEEDS AND CONTRACTS IN 1979 AND 1980.

Even assuming arguendo that the trial court was correct in

ruling that Elsie Brinkerhoff was incompetent in 1970 and that
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it could propérly represent her best interests during the course
of trial, the trial court's ruling of incompetency in 1970 does
not ngcessarily preclude the possibility of Elsie experiencing
periods of lucidity in which she possessed the requisite mental
capacity to enter into a binding contract or execute a valid
deed. While it is recognized that such a ruling of incompetency
carries with it some presumption of constancy, it must be
remembered that.the.ruling was made in 1985, several years after
the most recent conveyances. Therefore, the subject conveyances
having occurred prior to the adjudication of incompetency are
entitled to a ;mesumptién that the grantor was competent and
that the conveyances are valid.

In Tate v. Murphy, 217 P.2d 177 (Okla. 1949), the Oklahoma

Supreme Court wrestled with a factual situation as complicated
and convoluted as that in the present case. The court in Tate
dealt with an aging widow who sought to provide for a foster
child who had provided care and companionship in her f£final
years. The testimony on the elderly woman's mental capacity was
plentiful; however, contrary to the present case, there were a
few witnesses who expressed concern over her apparent lack of
capacity. Such concern was generally couched in terms derived
from her aged and feeble condition. In addressing the issues,

testimony, and evidence before it, the court in Tate stated:
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[Tlo render a contract voidable on account of the
mental incapacity of one of the parties to it, it is
not enough that such party was at times, from whatever
cause, lacking in sufficient sanity to understand what
he was doing, but the evidence of his defective
intelligence must relate to the immediate time of
making the contract. A deed, mortgage, or other
conveyance or contract made by an insane person, but
during a lucid interval before his incapacity has been
judicially determined, is valid and enforceable.
(Emphasis added.)

* * *

Tate v.Murphy, 217 P.2d at 185, citing Mullen v. First Guaranty

State Bank of Crossplains, Texas, 113 Okl. 84, 239 P. 161, 162

(1925) .

The court in Uribe v. Olson, 42 Or.App. 647, 601 P.2d 818

(1979) , held similarly:

Even where there are substantial indications of mental
incompetence, it is possible that a person may have
"lucid intervals" during which he possesses the
requisite capacity. Capacity includes the ability to
reason and eXxercise judgment and, in essence, to

bargain with the other party. Neither old age,
illness, or extreme emotional distress is sufficient of
itself to negate such capacity. (Parenthesis in

original; Citations omitted.)

Uribe v. Olson, 601 P.2d at 820; See also Hatch v. Hatch, 148 P.

433 (Utah 1914).

In the case at bar, Brad Adair testifiéd that Elsie
Brinkerhoff gave serious consideration to the deeds which she
-executed in both 1979 and 1980. Furthermore, he gave specific
testimony that Elsie was competent at the time the deeds were
executed and notarized. Likewise, every witness who was asked

concerning Elsie's competency testified that she was competent
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in both 1979 and 1980. With no testimony to the contrary, and
with the benefit of the presumption in favor of competency as
set forth in Point One, above, there is absolutely no reason why
the joint tenancy deed of 1979 and the conveyance of Elsie's
one-half interest by Trust Deed in 1980, should have been
declared null and void by the trial court.

None of the Defendants had anything to do with ‘the actual
preparation, execution and recordation of the joint tenancy deed
prepared in June of 1979. That deed was prepared, executed and
recorded at the request of Cloyd Brinkerhoff. The cost. to
record the joint tenancy deed waé paid by the partnership. The
record provides no evidence of undue influence on the part of
Plaintiffs or Defendants when that deed was executed by Elsie,
and the only testimony before the trial court was that Elsie
Brinkerhoff was competent in 1979 and 1980.

Utah law is very clear that absent fraud, duress, mistake
or the like attributable to the grantee (i.e., Mark, Cloyd or
Elsie) a competent grantor will not be permitted to act or

"impeach his own deed. Desert Centers, Inc. v. Glen Canyon,

Inc., 356 P.2d 286 (Utah 1960). Furthermore, a grantor of a
deed is presumed to be legally competent to make a conveyance
and, there is no presumption of incompetency where the grantor's
mind is weakened by "trouble and old age", or where the grantor

was once proved insane. First Christian Church in Salem v,

McReynolds, supra; Grover v. Garn, 464 P.2d 598 (Utah 1970),
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Hatch v. Hatch, 46 Utah 218, 178 P. 433 (1914). See also Watson

v. Johnson, 411 P.2d 498 (Okla. 1967), which indicate that

contracts and deeds are not invalid merely because one party may
be infeebled by old age and/or.disease in such a way that some
of his mental processes are affected if at the time the deed is
executed and delivered the party understands the nature and

effect of the execution of the instruments.

POINT FOUR

THERE IS AMPLE EVIDENCE THAT THE 1966
CONTRACT TERMINATED BY OPERATION OF LAW

The evidence strongly suggests that Elsie as the seller and
Mark and Cloyd as the buyers simply abandoned their interests in

the 1966 contract. In Forsyth v. Pendleton, 617 P.2d 358 (Utah

1980), the court adopted the language from Timpanogos Highlands,

Inc. v. Harper, 544 P.2d 481, 484 (Utah 1975), which stated:

The term "abandonment" in the sense involved here means
the intentional relinquishment of one's rights in the
contract; and in order to nullify such rights, there
must be a clear and unequivocal showing of such
abandonment. Where there is dispute as to whether this
had occurred, it is usually a question of fact, to be
determined from the circumstances of the particular
case, which includes not only nonperformance, but also
expressions of intent and other actions.

Regarding the specific intention to abandon, the following

is stated in 1 Am. Jur. 2d, Abandoned, Lost, etc., Property,

§40 (1962), p. 32:

Intention to abandon property may be shown by the
declarations or conduct of the party who, it is
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claimed, abandoned the right. But it is not necessary
to prove intention to abandon by express declarations
or by other direct evidence; intent to abandon property
or rights of property is to be determined, . . . from
all the surrounding facts and circumstances . . . by

which that fact may be established.
* * *

Consistent with the foregoing, the court in Forsyth
recognized that while the intent to abandon must be clear and
unequivocal, that intention need not be shown by the positive
testimony of the purchaser but may be inferred from his acts and
conduct, i.e., non payment. Forsyth, 617 P.2d at 361. The
court in Forsyth further pointed out that a such an intent to
abandon by both parties to an agreement may be found to work a
rescission of the contract. 617 P.2d at 361.

Such a mutual rescission was found by the court in Wallace
v. Build, 16 Utah 24 401, 402 P.2d 699 (1965). There the court
observed that the facts presented a "situation where the
defendant had shown by unequivocal acts that he regarded the
agreement as abandoned, and that the plaintiff had acquiesced in
this . . . ." 402 P.2d at 701.

The facts in the present case evince an aging seller,
mother of the buyers, who for apparent want of family harmony
and sound legal advice regarding her contract rights and
responsibilities, failed to give effective demand for payment
and notice of default; and sellers who possessed and used the
subject property to their apparent financial benefit, but who

routinely failed to make their agreed payments and for whatever
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reason continued to take advantage of the familial situation and
their mother's apparent reluctance to act against them. Indeed,
the parties began the contractual relationship on a note of
abandonment by agreeing to execute deeds and set up an escrow,
neither of which was ever fully accomplished. Perhaps most
illustrative of the mutual abandonment or rescission of the 1966
contract is the Jjoint tenancy deed of 1979 wherein Elsie, as
sole grantor conveyed fee title to the subject property to
herself, Mark and Cloyd, as Jjoint tenants. It is particularly
notable that this conveyance was done at the instance and with
the acquiesence of Mark and Cloyd.

Technically, this was something of a two-step transaction.
Presumably, Elsie had only "legal" title to the subject property
as a result of the 1966 contract;‘ also, Mark and Cloyd
presumably had acquired some quantum of "equitable" title by
virtue of the same transaction. Therefore, Elsie could not have
conveyed fee title via the 1979 joint tenancy deed without Mark
and Cloyd having first waived and surrendered their "equitable"
title back to her. There was obviously no documentation to
support such a "fictional reconveyance;" however, as stated, the
very creation of the Jjoint tenancy deed requires such a
hypothetical result; and the acquiesence of Mark and Cloyd in
its documentation and recording seems to be conclusive with

respect to the parties' mutual understanding and intent.
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Not to be overlooked in this transaction is Elsie's obvious
reliance on the contractual provisions which required payment in
full prior to actual conveyance to the buyers. There is little
doubt but what Elsie believed that the buyers' failure to pay
meant that she retained complete ownership of the property.
Equally as persuasive is the apparent mutual assumption of Mark
and Cloyd that with the joint tenancy in place, their mother
would predecease them and they would then end up with the
property "free and clear," having paid next to nothing for it.

The historical lack of enforcement and lack of performance
in this case, together with the uncontested "reconveyance" and
subsequent Jjoint tenancy deed, creates an overwhelming
preéumption of mutual abandonment or mutual rescision of the
1966 contract. However, because the court elected to
arbitrarily find Elsie to be incompetent since 1970, the court
failed to even address those issues on behalf of the incompetent
that the court undertoock to represent. The trial court has
created a "Catch 22" situation. TIf Elsie was incompetent in
1970, she had no capacity to declare a forfeiture or demand
payment since that time.

From 1970 to 1982 when this litigation was filed, Mark and
Cloyd had only paid their mother $6,996.75 and to allow them to
come in 16 years later and reinstate the contract is a gross
miscarriage of justice. Assuming Elsie's incompetency in 1970,

the trial court should have at least addressed the issues of
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forfeiture, nonpayment, rescission and abandonment on behalf of
Elsie prior to that time. That evidence clearly indicates
intent to abandon by the buyers because no payments were made
for 1966, 1967, 1968, 1969, 1970 and 1971; the escrow was never
established and deeds called for in the contract were never
deposited.

If the trial court was really trying to protect Elsie in
her aging years, the court could have ruled the 1979 Jjoint
tenancy deed constituted a reformation of the 1966 contract
based on mutual agreement and ordered Mark, after Cloyd's death,
to pay his mother one-half of the purchase price originally
bargained for in 1966. Using that reasoning, the 1980 deed from
Elsie to her children and the Trust Deed back to Elsie for
$50,000 would likewise become valid. Hence, Elsie would have
benefited by several thousand dollars. Furthermore, if Lena had
any claim at all, it was against Mark as the surviving partner
and they have now agreed to share equally in whatever property

Mark receives. (Tr. 125).

POINT FIVE

THE TRIAL COURT FAILED TO RECOGNIZE THE
PERFECT TENDER RULE IN SPECIFICALLY
ENFORCING THE 1966 CONTRACT
Prior to filing the 1lawsuit, Plaintiffs, by their own

admission, were in default of the terms of the 1966 contract and

delinquent approximately $30,000 in payments. In filing,
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Plaintiffs sought specific performance of the contract. This
continuing, uncured@ default should have precluded the trial
court from ordering that the contract be specifically enforced,
which was essentially the precisé effect of the courts decision.
(Judgment and Decree Quieting Title, paragraph 2, R. 655).

The Utah Supreme articulated and relied on the "Perfect

Tender Rule" in Century 21 All Western Real Estate and

Investment, Inc. v. Webb, 645 P.2d 52 (Utah 1982). The court

dismissed the purchaser's suit for specific performance for
their failure to tender their own performance before or at the
time of bringing suit. In so holding, the court stated:

[N]leither party can be said to be in default (and
thus susceptible to a judgment for damages or a
decree of specific performance) until the other
party has tendered his own performance. In other"
words, the party who desires to use legal process
to exercise his 1legal remedies under such a
contract must make a tender of his own agreed
performance in order to put the other party in
default.

To qualify under this rule, a tender, such as an
offer to pay money, must be complete and

unconditional. (Citations omitted.)
* %* %*

Century 21 All Western Real Estate and Investment, Inc. V.

Webb, 645 P.2d at 56.

In Fischer v. Johnson, 525 P.2d 45 (Utah 1974), the

Supreme Court reversed the trial court's Decree of Specific
Performance because the purchasers failed to tender the sum of

$3,000. The court stated:
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But it is also true that specific performance is a
remedy of equities; and one who invokes it must have
clean hands in having done equity himself. That is,
he must take care to discharge his own duties under
the <contract; and he cannot rely on any mere
inconvenience as an excuse for so doing. Even if
inconvenience or difficulty is encountered, he must
make an effort to perform, or to tender performance,
which manifests unreasonable diligence and bona fide
desire to keep his own promises.

Fischer v. Johnson, 525 P.2d at 46. See also Lincoln Land and

Development Company v. Thompson, 489 P.2d 426 (Utah 1971),

which also reversed the trial court that had entered a Decree
of Specific Performance wherein the balance of the down payment
in the sum of $5,800 was not tendered. The court stated:

Before the plaintiff was entitled to a decree of
performance it had the burden of showing that it had
exercised the option in accordance with its terms.
The plaintiff had the burden of establishing that it
had paid or tendered the amount specified in the
option within the prescribed time. It is clear from
the record that the plaintiff failed to tender the
sum agreed upon within the time specified in the

option. It would thus appear that the trial court
erroneously granted the Decree of Specific
Performance.

Lincoln Land and Development Company v. Thompson, 489 P.2d at

428,

The trial court's acceptance of Plaintiffs' imperfect
tender and its subsequent ruling providing that the 1966
contract be specifically performed is in direct conflict with
the Utah Supreme Court's clear and concise statement of the
law. Such misapplication of the law should be appropriately

rectified by this Court on review.
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POINT SIX
MARK AND CLOYD OPERATED AS A PARTNERSHIP
AND THE ACT OF ONE PARTNER BINDS THAT
PARTNERSHIP,.
There is no dispute that since 1966, Mark and Cloyd
operated as a partnership.
When Cloyd had the joint tenancy deed prepared in 1979 and
paid to have it recorded with partnership funds, he did so on
behalf of the partnership. Those acts binds not only himself,

but his partner, Mark Brinkerhoff, as well. See Utah Code

Annotated §§ 48-1-6 and 48-1-9 (1953), attached.

CONCLUSION

The trial court's arbitrary ruling that Elsie Brinkerhoff
-has been legally incompetent since 1970, has no basis either in
the evidence presented or in the applicable law. The trial
court ignored the time honored presumption that a person is
presumed competent until clear and convincing evidence is
produced to the contrary. Such a ruling without any legal or
factual basis whatsoever required the court to reach far bevond
its discretionary boﬁnds and such an abuse of discretion
constitutes reversible error.

Likewise, the trial courts contravention of the statutory
requirement that an incompetent person be represented by a
guardian ad litem is also highly inappropriate. Even more

inappropriate is the court's effort to remain independent and
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objective while taking upon itself the additional burden of
"looking out for the alleged incompetent's interests" during
the trial. Such acts, even though well intentioned, fall well
outside the bounds of the court's statutory authority and
judicial calling. Such acts are far from harmless,
particularly to the alleged incompetent, and such a misuse of
judicial authority is so erroneous as to demand reversal.
Simply because the grantor was arguably weakened and
enfeebled by age, and practically because contracts and
conveyances had been executed 1long before .any judicial
attention was drawh to the grantor's mental state, the
grantor's business dealings, as a matter of law are presumed
valid. This being the case, the deeds, affidavits, and
agreements entered into by Elsie Brinkerhoff prior to the time
of trial, are all valid, effective and binding on her and those
with whom she dealt in the absence of fraud, coercion, duress,
or undue influence. All such influences being absent, such
deeds, conveyances and contracts, and specifically those in
1979 and 1980 are entitled to a positive presumption, and in
fact should and do continue in full legal force and effect.
Even assuming that the 1966 contract may have some
lingering wvalidity, the Plaintiff's tardy effort to breathe
life back into it suffered a fatal shortfall. Plaintiff's
imperfect tender should have precluded the trial court from

considering specific enforcement as a viable remedy. However,
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consistent with the trial court's misguided handling of the
other- aspects of this suit, séecific performance was in fact
ordered in direct contradiction of the facts and the applicgble
law. Again, even with the appropriate presumptions in favor of
the trial court's ruling, there is ample room for this Cou;t to
" intercede on behalf of the facts and the law, which to this
point have been misaligned.

This court should reverse the trial court in all respects
and declare the 1979 Jjoint tenancy deed and the 1980
conveyances from Elsie to her five children binding and
enforceable. Likewise, this court should enforce the Trust
Deed Notes and Trust Deed running in favor of Elsie
Brinkerhoff. Such a holding would leave Mark and Lena still
owning seven-tenths of the subject property which is far more
than they are entitled to receive. However, if this court
sustains the finding that Elsie was incompetent at an early
date,Athat date should be 1964 or 1965 and the 1966 contract of
sale consequently declared null and v)#iim

RESPECTFULLY SUBMITTED this _ (2" ~ day of October, 1

HaAns Q. Chamberlain
HAMBERLAIN & HIGBEE
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CERTIFICATE OF DELIVERY

e

1986, ten (10) copies of the within and foregoing APPELLANTS'

I hereby certify that on this day of October,

BRIEF were delivered to the Clerk of the Supreme Court, four
(4) copies of the within and foregoing BRIEF were delivered to
‘Willard R. Bishop, BISHOP & RONNOW, P.C., 36 North 300 West,
Cedér City, Utah, 84720 and one copy to F. Kirk Heaton,
Attorney at Law, General Guardian for Elsie Brinkerhoff, 70

North Main, Kanab, Utah 84741. =7

S Q. AMBERLAIN
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WILLARD R. BISHOP

BISHOP & RONNOW, P.C.
Attornev for Plaintiffs

P. 0. Box 279

Cedar City, OT 84720
Telephone: (801) 586-9483

IN THE SIXTE JUDICIAL DISTRICT COURT OP KANE COURTY
STATE OP UTAB

MONT R. ANDERSON, personal
representative of the Estate
of CLOYD E. BRINKERHOFF,

LENA BRINKERBOFF, and MARK J.

BRINKERHOFF, PIRST AMENDED PIRDINGS OF

PACT AND CONCLUSIONS OF LAW
Plaintiffs,

vs.

ELSIE BRINKERBOFF, GOLDA B. Civil No. 1826

ADAIR, WARREN BRINKERBOFF,
ARLENE B. GOULDING, and JOBN
DOES I through V,

Defendants.

vvvvvvvvvvvvvvwvvv

The above-entitled matter came on regularly for trial to the
Court, sitting without a jury, on Thursday and Friday, February
21 and 22, 1985. Plaintiffs MONT R. ANDERSON, as personal
representative of the Estate of CLCYD B. BRINKERBOFP, LENA
BRINKERSOFF, and MARK J. BRINKERHOFF appeared personally and were
represented by their counsel of record, Mr. Willard R. Bishop.
Defendant ELSIE BRINKERBOFF appeared personally and was
represented by her attorney of record, Mr. Willard R. Bishop.
Defendants GOLDA B. ADAIR, WARREN BRINRERBOFF, and ARLENE B.
GOULDING also appeared personally, and were represented by their
attorney of record, Mr. Bans Q. Chamberlain. CEARLES A.

BRINKERHEOFF and BETTY B. ESPLIN were present. The Court noted



that originally, CHARLES A. BRINKERHOFF and BETTY B. ESPLIN had
been named as Defendants, but had been dismissed from the lawsuit
by reason of having settled their differences with Plaintiffs.
Witnesses were sworn and evidence was presented. Argument was
had. Based upon the evidence, good cause appearing, the Court
now makes and enters its:
FIRDINGS OF FACT
1. Prior to to August ¢f 1960, MERI.E BPRINFKERBOPP and ELSIE

J. BRINKERBOPF were husband and wife, resiading in Kane County,

U HERLE ERINrERBOPr wags e farmer and rancher, and

L -l
ULQause r v b8ar

accumulated various farming ané ranchinc properties 1in Kane
County, Utah, and in Northern Arizona.

2. MERLE and ELSTE BRINKERBOFF were the parents of MARK J.
BRINKERBOFF, CLOYD H. BRINKERBOFF, now deceased; WARREN
BRINKERBOFF, ARLENE B. GOULDING, CEARLES BRINKERBHOFF, BETTY B.
ESPLIN, and GOLDA B. ADAIR. Pl#intiff LENA BRINKERBOFF is the
surviving widow of CLOYD BE. BRINKERHOFF.

3. In or about August of 1960, MERLE BRINKERBOFF died. As a
result of the normal probate process, the farming and ranching
property owned by MERLE BRINKERBOFF passed to Defendant ELSIE J.
BRINKERBOFF.

4. On or about October 26, 13966, or December 10, 1967, ELSIE
BRINKERBOFF executed a certain agqreement covering the sale of
certain of the farm and ranch real and personal property to MARK
J. BRIRKERBOFF and CLOYD H. BRINKERRBOFF. The contract was the
result of arm's length bargaining, and was entered into by ELSIE
BRINKERBOFF with the advice of counsel. At the time of entering
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into the agreement, ELSIE BRINKERHOFF was fully competent,
legally and in every other sense.

5. Prior to, concurrent with, and subsequent to the
execution of the agreement between ELSIE BRINKERBROFF, MARK J.
BRINKERBOFF and CLOYD E. BRINKERBOFF, all the family members were
and still are aware of the existence of the contract.

6. Upon execution of the contract, the purchasers, MARK J.
BRINKERBOFF 'and CLOYD E. BRINKERBOFF went into and remained in
possession of the real property covered by the agreement. As of
the date of trial, MARK J. BRINKERBOFF, and the personal
representative and heirs of CLOYD H. BRINKERBOFF, still remained
in possession of the real property, including grazing and water
rights. If any other children of ELSIE J. BRINKERBOPF desired to
use or graze livestock upon the property, they were permitted to
do so without objection.

7. Basically, the agreement provided that in return for
conveyance of the personal and real property to MARK J.
BRINKERBOFF and CLOYD BH. BRINKERHOPF, the buyers would pay the
minimum sum of $53,388, payable at the rate of $2,000 per year,
without interest, during the lifetime of ELSIE BRINKERBOFF. 1In
the event that the total minimum price of $33,388 was not paid by
the time of the death of ELSIE BRINKERBOFF, the contract was
ambiguous with respect to the disposition and payment of the
unpaid, amount of the minimum. The contract provided that it and
documents of conveyance were to be placed in escreoew in the
Burricane Branch of the Bank of St. George, so that upon full
performance by the purc&asers, MARK J. BRINKERBOFF and LEAH
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BRINKERBOFF, his wife, would receive legal title to an undivided
one-half (%) interest in the property, as joint tenants; and
CLOYD H. BRINRERBOFF and LENA BRINKERBOFF, his wife, would
receive an undivided one-half (k%) interest in the properties, as
joint tenants. Payments were to be made to the Hurricane Branch
of the Bank of St. George. |
8. The only documents which were ever actually deposited
with the escrow acent, consisted of a Warranty Deed from ELSIE
BRINKERBOFF to MARK and LEAE BRINKERBOFF, and a Quit Claim Deed
from ELSIE BRINKERHOFF to MARK and LEABR BRINKERROFF. No other
documents were ever deposited into the bank escrow, and no
payments were made to the escrow holder.
9. Payments were made by the purchasers to ELSIE BRINKERHOFF
outside the escrow, as follows:
A. §$2,000.00 paid on or before November 1, 1964.
B. §$2,000.00 paid on or before November 1, 1965.
C. $430.75 paid June 17, 1972.

Pl et

D. $780.00 paid November 17, 1972.

E. $500.00 paid March 19, 1973.

F. $500.00 paid October 26, 1973.

G. $780.00 paid November 28, 1973.

H. $500.00 paid May 13, 1974.

I. $600.00 paid January 20, 1875.

J. $500.00 paid December 15, 1975.

R. $400.00 paid in December of 1976.

L. $706.00 paid November 13, 1979.

M. §$1,300.00 paid on November 13, 1979.
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N. $2,000.00 paid November 6, 1983.
0. §$2,000.00 paid November 4, 1984.
As of the date of trial, contract payments totalled $14,996.75.

10. On various occasions and at various times, Plaintiff
MARK J. BRINKERBOFF and CLOYD B. BRINKERHOFF, now déceased,
claimed to have made additional payments to ELSIE BRINKERHOFF in
the nature of support and assistance, as required and requested
by ELSIE BRINKERBOFF. The Court f£finds that such additional
payments and contributions were not intended to be payments under
the contract by which MARK J. BRINKERBOFF and CLOYD H.
BRINKERHOFF were purchasers, but were supplied to ELSIE
BRINKERBEOFF in the nature of gifts and support which sons would
normally provide to their widowed mother.

11. At no time from and after the inception of the agreement
between ELSIE J. BRINKERBOFF, MARK J. BRINKERBOFF, and CLOYD H.
BRINKERAOFF and the time of trial, did ELSIE BRINKERHOFF ever
declare herself dissatisfied with the performance of the
purchasers under the contract, nor did she declare the contract
in default or attempt to terminate the contract. That contract
is still in existence, in full force and effect.

12. Although the agreement provided for no interest on
delinguent amounts, the Court finds that ELSIE BRINKERHCFF was
and is entitled to receive interest at 6% per annum on delinquent
amounts accruing prior to May 14, 1981, and is entitled to

receive interest at 10% per annum on delinguent amounts accruing

after May 14, 1981.



13. The Court finds the following to be a true and correct
accounting of amounts due, payments made, and the balance due
through January 31, 1986, on the contract between ELSIE

BRINKERBOFF, MARK J. BRINKERBOFF, and CLOYD H. BRINKERHOFF:

CORTRACT ACCOUNTING
(6% interest on delinquent amounts
accruing prior to May 14, 1981)

NOV 1, 1964 Payment due § 2,000.00
Payment made -__2,000.00

-0-
NOV 1, 1965 Payment due 2,000.00
Payment made -_2,000.00

_0_
NOV 1, 1966 Payment due 2,000.00
NOV 1, 1967 1 year interest 120.00

at 6% on $2,000

Payment due 2,000.00
4,120.00 $120 accrued in-

terest, $4,000
principal

NOV 1, 1968 1 year interest 240.00
at 6% on $4,000

Payment due 2,000.00
6,360.00 $360 accrued in-

terest, $6,000
principal
NOV 1, 1969 1 year interest 360,00 i
at 6% on $6,000

Payment due 2,000.00
8,720.00 $720 accrued in-

terest, §£8,000
principal

NOV 1, 1970 1 vear interest 480.00
at 6% on $£8,000

Payment due 2,000.00
' 11,200.00 $1,200 accrued in-

terest, $10,000
principal



NOV

JOUN

NOV

NOV

ocCT

NOV

1,

17,

1,

17,

19,

26,

1,

1971

1972

1972

1972

1973

1973

1873

1 year interest
at 6% on $10,000

Payment due

229 days interest
at 6% on $12,000

Payment made

137 days interest
at 6% on $12,000

Payment due

16 days interest
at 6% on §14,000

Payment made

122 days interest
at 6% on §14,000

Payment made

221 days interest
at 6% on $14,000

Payment made

6 days interest
at 6% on $14,000

600.00

2,000.00
13,800.00

451.72

- 430.75
13,820.97

270.25

2,000.00
16,091.22

36.82

- 780.00
15,348.04

280.76

15,128.80

508.60

- 500.00
15,137.40

13.81

$1,800 accrued in-
terest, §$12,000
principal

accrued
$12,000

$1,820.97
interest,
principal

accrued
$14,000

$2,091.22
interest,
principal

accrued
$14,000

$1,348.04
interest,
principal

accrued
$14,000

$1,128.80
interest,
principal

accrued
$14,000

$1,137.40
interest,
principal



NOV 28, 1973

MAY 13, 1974

NOV 1, 1974

JAN 20, 1975

NOV 1, 1875

1975

DEC 15,

NOV 1, 1976

payment due

27 days interest
at 6% on $16,000

payment made

166 days interest
at 6% on $16,000

pPayment made

172 days interest
at 6% on $16,000

payment due

80 days interest
at 6% on $18,000

Payment made

285 days interest
at 6% on $18,000

Payment due

44 days interest
at 6% on $20,000

payment made

321 days interest

at 6% on $20,000

-8 -

2,000.00
17,151.21

71.01

- 780,00
16,442.22

436.60

= 500.00
16,378.82

452.38

2,000.00
18,831.20

236.71

- 600.00
18,467.91

843.28

2,000.00
21,311.19

144.66
- 500.00

e e ———————
20,955.85

1,055.34

$1,151.21 accrued
interest, $16,000
principal

$442.22 accrued
interest, $16,000
principal

$378.82 accrued
interest, $16,000
principal

$831.20 accrued
interest, $18,000
principal

$467 .91 accrued
interest, $18,000
principal

$1,311.19. accrued
interest, $20,000
principal

$955.85 accrued
interest, $20,000
principal



DEC

NOV

NOV

NOV

NOV

NOV

1,

1,

1,

1,

13,

1,

1976

1977

1978

1979

1979

1880

Payment due

30 days interest
at 6% on §22,000

Payment made

335 days interest
at 6% on §22,000

Payment due

1 year interest
at 6% on $24,000

Payment due

1 year interest
at 6% on $26,000

Payment due

12 days interest
at 6% on $§28,000

Payment made

Payment made

353 days interest
at 6% on $28,000

Payment due

2,000.00
"24,011.19

108.49

- 400.00
23,719.68

1,211.51

__2,000.00
26,931.19

1,440.00

__2,000.00
30,371.19

1,560.00

2,000.00
33,931.19

55.23

- 706.00

=_1,300.00

31,980.42

1,624.77

-.2,000.00
35,605.19

$2,011.19

interest, .

principal

$1,719.68
interest,
principal

$2,931.19
interest,
principal

$4,371.19
interest,
principal

$5,931.19
interest,
principal

$3,980.42
interest,
principal

$5,605.19
interest,
principal

accrued
$22,000

accrued
$22,000

accrued
$§22,000

accrued
$26,000

accrued
$28,000

accrued
$28,000

accrued
$30,000



JAN 31, 1986

NOV

ROV

NOV

NOV

NOV

NOV

1,

1,

6,

1,

4,

1981
1982

1983

1983

1984

1984

S5 years, 92 days
interest at 6% on

§30,000
Payment made -50,262.85
post-trial after
ruling by Court
CREDIT (Applied ( 5,204.07)
below)
. CONTRACT ACCOUNTING
(108 interest on delingu

Payment due § 2,000.00
1 year interst at 200.00
10% on $2,000.00
Payment due 2,000.00
4,200.00
1 year interest at 400.00
10% on $4,000.00
Payment due 2,000.00
6,600.00
5 days inteest at 8.22
10% on $6,000.00
Payment made - 2,000.00
4,608.22
360 days interest 454.51
at 10% on $4,608.22
Payrment due 2,000.00
7.062.73
5.43

3 days interest at
10% on $6,608.22

Payment made
5,068.16

-10-

9,453.69

ent amounts
accruing after May 14, 1981)

$200.00 accrued
interest, $4,000
principal

$600.00 accrued
interest, $6,000
principal

$4,608.22 principal

~

$454.51 accrued
interest $§6,608.22
principal

$5,068.16 principal



NOV 1, 1985 361 days interest 501.26
at 10% on §5,068.16

Payment due 2,000.00
7,569.42 §501.26 interest,

7,068.16 principal

NOV 15, 1985 14 days interest at 27.11
.10% on $7,068.16

Payment made - 2,115.00
5,481.53 §$5,481.53 principal

JAN 31, 1986 77 days interest at 115.64
at 10% on $5,481.53

CREDIT APPLIED - 5,204.07
' $§ 399.10 $399.10 principal

l4. As of the date of trial in February of 1985, ELSIE
BRINRERBOFF was 86 years of age, and is a wonderful and
beautifully aged lady.

15. The Court finds by the clear and convincing weight of
the evidence presented at trial that, although ELSIE BRINKERHOFF
was fully competent in all senses of the word at the time she
~entered into the agreement between herself as seller and MARK J.
BRINKERHCOFF and CLOYD H. BRINKERBOFP as buyers, in 1966 or 1967,
because of her age, and beginning in or about 1970, ELSIE
BRINKERSBOFP had to rely on others to do things for her,
especially concerning her financial and legal affairs, and she
has relied upon her sons, daughters, members of her family, and
grandsons, and that from and after 1970, ELSIE BRINKERBOFF signed
documents that were presented to her without understanding the
legal or other significance of such documents. She lacked
sufficient power to comprehend the subject of such documents,

including will, deeds, contracts and promissory notes, their
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nature, and their probable conseguences, and was not able to act
with discretion in relation thereto. From and after 1970, ELSIE
J. BRINRERBOFF was and still is, legally incompetent.

17. Prom and after 1970, when ELSIE BRINKERHOFF signed any
contractual, financial or legal documents, or took certain legal
stands and positions, she did so in total and strict reliance
upon her sons, daughters, grandsons or whomever else came to her
requesting her signature or requesting that she take certain
legal positions, all without knowing the nature and probable
consequences of such documents, and without knowing the nature
and probable conseguences of the 1legal positions she was
requesﬁed to take.

18. The Court finds that the purpose of the 1966 or 1967
Agreement was to furnish ELSIE BRINKERBOFF with support for as
long as she lived, and that Agreement and that purpose were never
. abandoned. |

| 19, The Court finds that all of the children and certain
grandchildren of ELSIE J. BRINKERBOFF, from their respective
viewpoints, and becausé of what they perceived as being others
taking advantage of their mother or grandmother by such other
parties, used their own influence to coﬁvince ELSIE BRINKERBOFF
to execute documents and take 1legal positions in corder to
accomplish what they, the children and/or grandchildren or other
relafives, thought was for ELSIE BRINKERHOFF's best interest.

' 20. The Court finds that the children and grandchildren who
prevailed upon ELSIE BRINEERBOFF to execute documents and take
legal stands after 1970 did not intend to take advantage of her

-12-



for their own purposes. Nevertheless, they did take advantage of
ELSIE BRINKERBOFF for the purpose of benefiting her in their own
minds, from their own points of view., As a result, those persons
who persuaded and induced ELSIE BRINKERBOFF to sign contractual,
legal and financial documents, including deeds, and to take
certain legal positions from and after 1970, used improper
constraint or urgency of pursuasion, whereby the will of ELSIE
BRINKERHOFF was overpowered, and she was 1induced to do or
forebear an act which she otherwise would not do, or otherwise
would do if left to act freely.

21. The unfair persuasion of ELSIE BRINKERHOFF on various
occasions from and after 1970 generally took place in private.
The persons pursuading her to sign legal and financial documents
were able to obtain her signature because of her age,
psychological dependency, and existing confidential and/or family
relationships.

22. The transactions leading to the signing of financial and
legal documents by ELSIE BRINKERHOPF were initiated by her family
members, not by herself, under circumstances in which ELSIE
BRINKERBOFF lacked reasonable access to independent,

non-confidential advice.

23. Following 1970, ELSIE BRINKERBOFF executed the following

financial and legal documents, among others:

A. On or about April 13, 1971, ELSIE BRIKKERBOFF
executed a certain affidavit, admitted in evidence

as Exhibit p-3.
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On or about April 6, 1977, ELSIE BRINKERHOFF signed
a document acknowledging that she had received
$23,000 from MARK J. BRINKERROFF and CLOYD H.

BRINKERBOFF as of that date. The receipt was
prepared by Plaintiff  MONT  ANDERSON, ELSIE.
BRINKBRHO?P'S grandson-in-law, who was and is a
Certified Public Accountant. The receipt was
prepared by him for the benefit of giving MARK J.

BRINKERBOFF and CLOYD B. BRINKERBOFF certain "tax
breaks", and the receipt was prepared and obtained
without regard to the tax conseguences for ELSIE
BRINKERBOFF. The receipt was admitted as Exhibit

P-4.

On or about June 4, 1979, ELSIE BRINKERHOFF executed
a Warranty Deed running from herself, as grantor, to
herself, MARK J. BRINKERHOFF, and CLOYD BH.

BRINKERHCOFF, as joint tenants. Thié document was

admitted as Bxhibit D-5.
On or about August 15, 1980, ELSIE BRINKERBOFF was

induced to execute a Warranty Deed running from
herself, as grantor, to GOLDA B. ADAIR, WARREN
BRINKERBOFPF, ARLENE B. GOULDING, CHARLES A.
BRINKERHOFF, and BETTY B. ESPLIN, each as to an
undivided 1/5 interest. See Exhibit D-6.

on or following August 15, 1980, GOLDA B. ADAIR,
WARREN BRINKERBOFF, ARLENE B. GOULDING, CBARLES A.
BRINKERHOPF, and BETTY B. ESPLIN executed a Trust

-14-



Deed in favor of ELSIE BRINKERBOFF as beneficiary.
See Exhibit D-7. The Trust Deed was to secure notes
running to ELSIE BRINKERHOFF, one being executed by
each of the grantors named in the Trust Deed. See
Exhibit D-20.

F. Also on or about August 15, 1980, ELSIE BRINKERHOFF
was induced to execute certain "Escrow Agreements”.
See Exhibit D-20.

G. On or about September 9, 1980, ELSIE BRINKERHOFF was
induced to execute a Quit Claim Deed, conveying
interests in water rights to GOLDA B. ADAIR, WARREN
BRINKERBOFF, ARLENE B. GOULDING, CHARLES A,
BRINKERHOFF, and BETTY B. ESPLIN, each as to an
undivided 1/5 interest. See Exhibit D-8.

H. ©On or about September 9, 1980, ELSIE BRINKERHOFF was
induced to execute a certain affidavit. See Exhibit
D-21.

I. On or about April 23, 1982, ELSIE BRINKERHOFF
executed a document entitled "Last Will and
Testament of ELSIE BRINKERHOFF®.

J. On or about September 9, 1984, ELSIE BRINKERHOFF was
induced to execute a certain ‘Stipulati;n'. See
Exhibit P-40.

24. The Court specifically finds that with respect to each
and all of the documents listed in the preceding paragraph, the
same were signed by ELSIE BRINKERHOFF when she was legally
incompetent, and was acting and functioning under the undue
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influence of the persons who obtained her signatu:e; or who
requested her to take the legal positions indicated by said
documents. As a result, the Court finds that all 1legal,
contractual financial and testamentary documents executed by
ELSIE J. BRINKERHBOPF from and after 1970, as between and as
related to the parties to this action, are null, void, and of no
force or effect whatever, and should be declared cancelled.

25. On or about August 15, 1980, GOLDA B. ADAIR, WARREN
BRINKERHOFF, ARLENE B. GOULDING, CHARLES A. BRINKERBOFF and BETTY
B. ESPLIN executed notes in favor of ELSIE J. BRINKERBOFF in
connection with the Warranty Deed, Trust Deed, and Escrow
Agreement mentioned in paragraphs 23D, 23E, and 23F, above.
Tbéreafter, certain payments were made by the promisors to ELSIE
J. BRINKERHOFF. The notes bore interest at the rate of "NONE
percent (0%) per annum®”. '

26. At trial, the Court inquired of GOLDA B. ADAIR, WARREN
BRINKERHOPFP, ARLENE B. GOOULDING, CHARLES A. BRINKERBOFF, and
BETTY B. ESPLIN whether they desired the return of funds paid by
them to ELSIE J. BRINKERBOFF under the transactions mentioned in
light of the Court's ruling that said transactions were null,
void, and of no effect. CEARLES A. BRINKERBOFF and BETTY B.
ESPLIN informed the Court that they did not desire any repayment.
Defendants GOLDA B. ADAIR, WARREN BRINKERBOFF, and ARLENE B.
GOULDING regquested that their money be returned to them by ELSIE

J. BRINKERHOPP, who requested that the Court grant her the

privilege of repaying said Defendants. The Court finds that the

notes to EBLSIE J. BRINKERBOFF, the Trust Deed, the Escrow
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Agreement and all other documents related to the transactions
described above are null, void, of no effect and should be
cancelled and set aside.

27. As of PFebruary 28, 1985, ELSIE J. BRINKEREOFP is
indebted to Defendants GOLDA B. ADAIR, WARREN BRINKERBOFF, AND
ARLENE B. GOULDING in the principal amount of §1,620.00 plus
accrued interest at the rate of 10% per annum in the amount of
$356.40, for a total amount of §1,976.40, each.

28. As stated in paragraph 7, above, the contract between
ELSIE J. BRINKERBOFF, MARK J. BRINKERBOFF, and CLOYD BH.
BRINKERBOPF was and is vague and ambiguous with respect to
disposition'of any portion of the $53,388.00 minimum which might
remain unpaid as of the date of death of ELSIE J. BRINKERHOFP.
The Court finds that it was the intent of the parties to the
contract that any part of the minimum amount remaining unpaid as
of the death of ELSIE J. BRINKERBOFF be paid and divided equally
between her children, or any surviving heirs if any child
predeceased her, and the contract should be reformed to express
clearly this disposition and intent. As of the datgs of‘;rial,
all children of ELSIE J. BRINKERHOFF, including the surviving
spouse of CLOYD H. BRINKERBOFP, consented to such reformation,
with the exception of Defendants ADAIR, WARREN BRINKERHOFF, and
GOULDING, who originally agreed to such reformation but chanced
their minds. Likewise as of the time of trial, all children of
ELSIE J. BRIRNKERBOFF except Defendants ADAIR, WARREN BRINKERHOFPF,
and GOULDING were in agreement that any and all funds left in a
trust account mentioned below, as of the date of death of ELSIE
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J. BRINRERHOFF, be divided and distributed egually between them
and LENA BRINKERHOFF. Defendants ADAIR, WARREN BRINKERBOFF and
GOULDING originally agreed, but changed their minds. The Court
finds that all funds referred to in this paragraph should be
distributed, upon the death of ELSIE J. BRINKERBOFF, equallj to
her children, with LENA BRINKERBOFF receiving the share allocable
to her deceased husband, CLOYD H. BRINKERBOFF.

29. Any amounts awarded to ELSIE J. BRINKERBOFF should be
paid to Mr. Kirk Heaton in trust for the benefit of ELSIE J.
BRINKERBOFF, and for the use and benefit of her now-surviving
children and LENA BRINKERBOFF. Mr. Beaton was present in Court
at the time of the Court's ruling and consented to be appointed
as trustee and guardian of the financial, business and legal
affairs of ELSIE J. BRINKERHOFF, under the supervision of the
Court. Mr. Kirk Beaton should be appointed as such trustee and
guardian for the purpose of receiving such funds awarded to ELSIE
J. BRINKERBOPF, depositing them in a trust account at fion's
FPirst National Bank, and disbursing them appropriately, but not
to any of ELSIE J. BRINKERBOPP'S children except as specifically
~ ordered by  the Court. ~He should qualify by taking the
appropriate oath, énd should serve without bond or any stated
fee, but shoulddbe permitted to apply to the Court for ;easonable
fees upon appropriate showing and notice.

30. when this action was originally commenced, Willard R.

Bishop, attorney for Plaintiffs, brought suit against ELSIE

BRINKERBOFF and other named Defendants. Thereafter, the
interests of BLSIE BRINKERBOPF were represented by Bans Q.
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Chamberlain, who also represented other named Defendants. ELSIE
BRINKERBOFF then reguested in writincg that Bans Q. Chamberlain
withdraw as her attorney of record, which he did in September of
1983. The letter wherein she requested Bans Q. Chamberlain to
withdraw as her attorney was prepared by her grandson, DALE
BRINKERBOFF. Thereafter, following signing of the September 9,
1984 Stipulation by ELSIE J. BRINKERBOFP, and following receipt
of a w itten request from ELSIE J. BRINKERBOFF dated October 16,
1984, wWillard R. Bishop, entered an appearance on her behalf and
represented ELSIE J. BRINKERBOFF even though he hLad originally
sued her on behalf of Plaintiffs in the first instance. BHans Q.
Chamberlain had by then sued ELSIE J. BRINKERBOFF in behalf of
the other named Defendants even though he originally represented
her, by a Crossclaim dated September 28, 1984.

31. During the first day of trial, to-wit, Pebruary 21st,
1985, the Court determined that the interests of ELSIE
BRINKERBOFF were not being fully protected, and by reason of that
fact, she needed separate counsel to represent her interests.
The Court determined that it would watch out for the interests of
ELSIE BRINKERHOFF, and that the trial would continue without
obtaining counsel to represent her during the counrse of the
trial. Therefore, during part of the first day of‘lrial and
during the entire second day of trial, ELSIE BRINKERHOFF was not

represented by counsel.

From the foregoing Pindings of Pact, the Court ncw makes and

enters its:
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COBCLUSIORS OF LAW

1. That any and all 1legal, financial, testamentary,
contractuval and/or other documents executed by ELSIE J.
BRINKERBOFF from and after the year 1970, as between and as
related to the parties to this action, were and are null, void.
and of no effect by reason of the legal incompetency of ELSIE J.
BRINKERBOFF and the exercise of undue influence over her in
connection with the execution of said documents, by certain of
‘her children and grandchidren, and should be declared to be null,
void, cancelled terminated, and of no effect whatever, as should
any promissory notes, trust deeds, escrow agreements and any
other documents executed by others, but related thereto.

2. The Agreement between ELSIE J. BRINKERBOFF as seller, and
MARK J. BRINKEREOFF and CLOYD H. BRINKERHOFF, deceased, dated
October 26, 1966 or December 10, 1967, is and at all times
pertinent has been, in existence, and in full force and effect.

3. That the vague and ambiguous terms of said Agreement
pertaining to disposition of any part of the minimum amount of
$53,388.00 remaining unpaid as of the dJdeath of ELSIE J.
?RIS;BR?OFF, should be }eforned to provide for an egual division
of aqf apounts 8o remaining between MARK J. BRINKERHOFF, LERA
BRIRKERBOFP, CBARLBS l}. BRINKERBOFF, BETTY B. ESPLIN, GOLDA B.
ADAIR, WARREN BRIXNKERHOFP, and ARLENE B. GOULDING, share and
share alike.

4. Plaintiffs are entitled to judgment and a decree gquieting
title with appropriate injunctive relief in favor of LENA
BRINKERBOFF and MARK J. BRINKERBOPF in the real and personal
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property, grazing rights and water rights which are the subject
matter of this action, as tenants in common, each owning an
undivided one-half (k%) interest therein, subject to the terms of
the Agreement dated October 26, 1966 or December 10, 1967, as
reformed, running to ELSIE J. BRINKERBOPF as seller, free and
clear of any claim whatever on the part of Defendants GOLDA B.
ADAIR, WARREN BRINKERBOFF, and ARLENE B. GOULDING. Because of
the legal incompetency of ELSIE J. BRINKERBOFF, upon payment of
all amounts due under said Agreement, any judgment and decree
issued in this matter should function and operate as a judicial
deed conveying to Plaintiffs MARK J. BRINKERBOFF and LENA
BRINKERBOFF, the interests stated above. In the event that
Plaintiffs deem it necessary, a judicial deed should issue upon
appropriate application and notice.

S. That Mr. Kirk Beaton should be appointed as trustee and
guardiazi of the financial, business and legal affairs of ELSIE J.
BRINKERBOFF, under the supervision of the Court, he to take the
appropriate oath and to serve without bond or stated fee. As
such trustee and guardian, NMr. Beaton should receive amounts

- .

) ;“i“‘?'a-‘iitded 2LEIE J. Bﬁiﬂsﬁsb??, should deposit. them in a- tmst_;: <

accor.mt at zion's ?irst sational Bank, and should disbutse such ~_

. children, except as snch dxsburse:rents to children may be ordered
by the Court. Bpon appmptiate notice, Mr. Heaton should be
permitted to appiy fof reasonable fees in his capacity as trustee

. and guardian of the financial business and lecal affairs of ELSIE

J. BRINKERHOFF. MNr. Beaton should be permitted to pay his

T -21-
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reasonable costs incurred for his administration of the account,

from the account.

6. That Plaintiffs should be required to pay to Kirk Heaton,
in trust for the use and benefit of ELSIE J. BRINKERHOFF, the
amounts due on the Agreement as stated above, plus any accrued
interest, said amounts to be paid within ninety (90) days of the
execution of any judgment by the Court in this matter.

7. That from amounts received by Mr. Kirk Beaton for the
benefit of ELSIE J. BRINKERBOFP,.Hr. Heaton should be required to
disburse to Defendants GOLDA B. ADAIR, WARREN BRINKERBOFP, and
ARLENE B. GOULDING, the amount of §1,976.40 each, together with
interest upon said amount at the rate of twelve percent (12%) per
annum from and after March 1, 1985, all without further order of
this Court.

8. That upon the death of ELSIE J. BRINKERHOFP, Kirk BHeaton,
in his capacity &as trustee, should be required to pay and
distribute any and all funds still being held by him in trust for
ELSIE J. BRIRKERBOFF, together with any funds received by bhim
thereafter in connection with thé Agreement of October 26, 1966
" or December 10, 1967, to MARK J. BRINKERHOPF, LENA BRINKERHOFF,
BETTY B. ES.P_LIR, CHARLES A. BRIKKERHOFF, GOLDA B. ADAIB; WARREN

2

BRINKERHOFF, and ARLENE B, GOULDING equally, share and share
alike. "

9. That all other claims and pleadings of any party
requesting affirmative relief other than or inconsistent with the
abeve concluéions, should be dismissed, with prejudice and upon

the merits.
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10. The pattieé should be required to tear their own costs

and attorney fees.

LET JUDGMERT BE ENTERED ACCORDINGLY.

. ) ‘
DATED this &:dny of _@d’/ » 1986,
///"’_— BY TéE\EQURT:\

\ DON V.\TIQBS, Di}zict Judge

APPROVED AS TO PORM: o<

WILLARD R. BISHOP \§
Attorney for Plaint 1ffs

/__Jéiéf/v¢+/i/7iﬁM»~L4;/é~‘_____—

BANS Q. CEAMBERLAIN
Attorney for Defendants ADAIR,
' GOULDING, and WARREN BRINKERBOFF

RTIFICATE OF MAIL
I BEREBY CERTIFY that I mailed a full, true and correct copy
of ‘the above and foregoing FIRST AMENDED FINDINGS OF PACT AND
éoucaus:oxs OF LAW to Mr. Bans Q. Chamberlain, of CEAMBERLAIN & .- :

-

EIGBEE, Attorneys at Law, 250 South Main Street, Cedar City, Utah

84720; to Mr. Kirk Beaton, Attorney at Law, 70 North xam Street'
Kanab, Utah 84741; and to Xrs. Elsie J. Brinkerhoff, Glendale,
Otah 84729, all by first class mail, postage fully prepaid this

25T day of __FEPRUARY ., 1986.




WILLARD R. BISHOP

BISHCOP & RONNOW, P.C.
Attorney for Plaintiffs
P. 0. Box 279

Cedar City, UT 84720
Telephone: (801) 586-9483

IN THE SIXTH JUDICIAL DISTRICT COURT OF KANE COURTY

STATE OF UTAH

MONT R. ANDERSON, personal
representative of the Estate
of CLOYD BE. BRINKERHOFF,

LENA BRINKERBOFF, and MARK J.

BRINKERBOFF, PIRST AMENDED JUDGMENT AND

DECREE QUIBTING TITLE
Plaintiffs,

vs.

ELSIE BRINKERBCFF, GOLDA B. Civil No. 1826.

ADAIR, WARREN BRINKERHOFF,
ARLENE B. GOULDING, and JOHN
DOES I through V,

Defendants.

Nl Nl Sl N N N Nl N Nl N N N vl N e s e S

The above-entitled matter came on regularly for trial to the
Court, sitting without a jury, on Thursday and Friday, February
21 and 22, 1985. Plaintiffs MONT R. ANDERSON, as personal
representative of the Estate of CLOYD H. BRINKERHOFF, LENA
BRINKERBOFF and MARK J. BRINKERHOFFP all appeared personally and
were represented by their counsel of record, Mr. Willard R.
Bishop. Defendant ELSIE BRINKERHOFFP appeared personally and was
represented by her attorney of record, Mr. Willard R. Bishop.
Defencants GOLDA B. ADAIR, WARREN BRINKERBOFF, and' ARLENE B.
GOULDING also appeared personally, and were represented by their
attorney of record, Mr. Bans Q. Chamberlain. CEARLES A.

BRINKERBOFF and BETTY B. ESPLIN were present. The Court noted



bzt originally, CEARLES A. BRINKERHOFF and BETTY B. ESPLIN had
been named as Defendants, but had been dismissed from the lawsuit
by reason of having settled their differences with Plaintiffs.
Witnesses were sworned and evidence was presented. Argument was
had. The Court being fully advised in the premises, and having
heretofore made and entered its Findings of Fact and Conclusions

of Law, and good cause appearing,

NOwW, THEREFORE, IT IS EEREBY ORDERED, ADJUDGED AND DECREED as
follows:

1. That any and all legal, financial, testamentary,
contractual and/or other documents executed by ELSIE J.
BRINKERBOFF from and after 1970, as between and as related to the
parties to this action, were and are now, null, void, and of no
effect whatever, by reason of the legal incompetency of ELSIE J.
BRINKERBOFF and by reason of the exercise of undue influence over
her in connection with the execution of said documents, by
certain of her children and grandchildren, and said documents
should be and they hereby are, declared to be null, void,
cancelled, terminated, and of no effect whatever, together with
any and all related promissory notes, trust deeds, escrow
agreements, and any and all other documents executed by others
related to in any way to the null and void documents e%ecuted by
ELSIE J. BRINEKERBOFF. The 6ocuments which are hereby declared
null, void and of no effect include, but are not limited to, the
follewing:

A, A certain affidavit executed by ELSIE J. BRINKERHCFF

on or about April 13, 1971.
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A certain aocument exeéuted by ELSIE J. BRINKERHOFF
on or about April 6, 1977, acknowledging that she
had received 523,900.00 from MARK J. BRINRERBOFF and
CLOYD E. BRINKERHOFF as of that date.

A certain Warranty Deed dated June 4, 1975, running
from ELSIE J. BRINKERBOFF, as grantor, to herself,
MARK J. BRINKERHOFF, and CLOYD H. BRINKERHOFF, asr
joint tenants.

A certain Warranty Deed dated Augqust 15, 1980,
running from ELSIE J. BRINKERHOFF, as grantor, to
GOLDA B. ADAIR, WARREN BRINKERBOFF, ARLENE B.
GOULDING, CHARLES A. BRINKERHOFF, énd BETTY B.
ESPLIN, each as to an undivided one-fifth (1/5)
interest.

A certain Trust Deed executed by GOLDA B. ADAIR,
WARREN BRINKERBOFF, ARLENE B. GOULDING, CHARL‘ES A.
BRINKEﬁBOFP, and BETTY B. ESPLIN, running to ELSIE
J. BRINKERBOFF,' as beneficiary, together with
certain trust deed notes running to ELSIE J.
BRINKERBOFP from GOLDA B. ADAIR, WARREN BRINKERHOFF,
ARLENE B. GOULDING, CHARLES A. BRINKERHOFF, and
BETTY B. ESPLIN, ezecuted on or about August 15,
1980.

Certain "Escrow Agreements” dated‘Aﬁgust 15, 1880,
executed by ELSIE J. BRINKERSOPF,. and by GOLDA B.
ADAIR, WARREN BRINKERBOFF, ARLENE B. GOULDING,
CEARLES A. BRINFERBCFP, and BETTY B. ESPLIN.
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G. & certain Quit-Claim Deed, purpbrting to convey
interests in water rights to GOLDA B. ADAIR, WARREN
BRINKERHOFF, ARLENE B. GOULDING, CHARLES A.
BRINKERBOFF, and BETTY B. ESPLIN, .each to an
undivided one-fifth (1/5) interest, executed by
ELSIE BRINKERBOFF on or about September 9, 1986.
H. A certain affidavit, executed Ey ELSIE BRINKERROFF
on or about September 9, 1980.
I. A certain "Last Will and Testament of ELSIE
BRINKERBOFF", executed by ELSIE BRINKERHOFF on or
about April 23, 1982.
J. A certain *Stipulation® executed by ELSIE
BRINKERHOFF on or about September 9, 1984.
| 2. That the agreement between ELSIE J. BRINKERHOFF as
seller, and MARK J. BRINKERBOFF and CLOYD H. BRINKERBOFF,
deceased, dated October 26, 1966 or December 10, 1967, should be
and it hereby is, declared to be in existence, and in full force
and effect.

3. That the terms of said agreement pertaining to
disposition of any part of the minimum amount of $53,388.00
remaining unpaid as of the death of ELSIE J. BRINKERBOFF, should
be and they hereby are, reformed, to provide for an equal
division of any amounts so remaining between MARK J. BRINKERHOFF,
LENA BRINKERBOFPF, CBARRLES A, BRINKERBOFF, SETTY B. ESPLIN, GOLDA

B. ADAIR, WARREN BRINKERBROFF, and ARLENE B. GOULDING, share and

share alike.



4. That Plaintiffs LENA BRINKERHOFF and MARK J. BRINKERHOFF,
own in fee simple and are entitled to the quiet and peaceful use,
possession and enjoyment of that certain real and personal
property, including grazing rights and water rights, as tenants
in common, each owning an undivided one-half (%) interest
therein, subject to the terms of the Agreement dated October 26,
1966, or December 10, 1967, as reformed, running to ELSIE J.
BRINRERBOFF as seller, said real and personal property, including

grazing and water rights, being more particularly described as

follows:
REAL PROPERTY IN MILLARD COURTY, UTAH:

Lots 1, 2, 3, -and 4, Block 25, Plat "A", Delta
Townsite.

Lot 2, Block 26, Plat "A", Delta Townsite,
REAL PROPERTY IN KARE COUNTY, UTAR:

Township 39 South, Range 4% West, Salt Lake
Meridian:

west Balf of Section 25, containing 320 acres.

Northwest Quarter; Southeast Quarter and the
South Balf of the Northeast Quarter containing
400 acres, all in Section 26, Township 39
South, Range 4% West, Salt Lake Meridian,
containing 400 acres, more or less.

Lots 1, 2, 3, and 4; Southeast Quarter of the
Northwest Quarter; Northeast Quarter of the.
Southwest Quarter; East Ealf of the East Balf;
Southwest Quarter of the Northeast Quarter;
Northwest Quarter of the Southeast Quarter of
Section 27, Township 39 South, Range 4% Wwest,
containing 478.80 acres.

East Balf of the Northeast Quarter; South Ealf
of the Southeast Quarter; Northwest Quarter of
the Southeast Quarter of Section 35,
containing 200 acres.



Township 40 South, Range 4% West, Salt Lake
Meridian:

Section 29: Southwest Quarter of the
Northeast Quarter; West Balf of the Southeast
Quarter and the Southeast Quarter of the
Southwest Quarter, containing 160 acres.

Section 30: Northwest Quarter; East Balf of
the Southwest Quarter, <containing 238.99

acres.

Section 5: Lot 2, containing 39.08 acres.

Township 40 South, Range 4 West, Salt Lake
Meridian:

Southwest Quarter of the Northwest Quarter of
Section 8, containing 40 acres.

Township 40 South, Range 7 West, Salt Lake
Meridian:

Beginning at the Southwest Corner of the
Southwest Quarter of the Southeast Quarter of
Section 23, Township 40 South, Range 7 West,
Salt Lake Meridian and running thence East
10.23 chains; thence North 80° West 6.36
chains; thence West 3.68 chains; thence South
1 chain to beginning, containing .74 acres.

Beginning at the Northwest Corner of the
Northwest Quarter of the Northeast Quarter of
Section 26, Township 40 South, Range 7 West,
and running thence South 4.30 chains; thence
South 70° East 15 chains to the middle of the
channel of the creek; thence Northwesterly
along the middle of the channel of said creek
to the North line of said Northwest Quarter of
the Northeast Quarter; thence West 11.23
chains to the place of beginning.

Beginning 4.30 chains South of the Northwest”
Corner of the Northwest Quarter of the
Northeast Quarter of Section 26, Township 40
South, Range 7 W¥West, Salt Lake Meridian and
running thence South 70°e2ast 15 chains to the
middle of the chznnel of the cre2ek; thence
Southerly along the middle of the channel of
said creek to the South Line; thence North 73
45' West 14.60 <chains; thence North 4.30
chains to the place of beginning, containing
5.60 acres.



The above three tracts being part of 1land
situtated in Sections 23 and 26 of said
township and range, sometimes referred to

unofficially as Lot "A".

Township 40 South, Range 4% West, Salt Lake
Meridian:

Lot 1l; Northeast Quarter of the Northwest
Quarter of Section 31, containing 79.30 acres.

PERSONAL PROPERTY:

The following described water and reservoir
rights:

A one-fourth interest in Hobble Canyon
Reservoir (9-36-12) in Mohave County, Arizona.

A one-half interest in Sullivan Reservoir in
Mohave County, Arizona.

And all grazing privileges and permits annexed
to or based upon any of the foregoing real,

personal, reservoir, or water rights as
commensurate. .

5. That the claims of Defendants GOLDA B. ADAIR, WARREN
BRINKERBOFF, and ARLENE B. GOULDING, and the claims of any and
all persons claiming with, by, through or under said Defendants,
are without any right whatever, and Defendants GOLDA B. ADAIR,
WARREN BRINKEREOFF, and ARLENE B. GOULDING and any and all
persons claiming with, by, through or under them, have no estate,

right, title, lien or interest in or to said property or any part

thereof. -
6. That PDefendants GOLDA B. ADAIR, WARREN BRINKERHOFF, and

ARLENE B. GOULDING, and any and all persons claiming with, by,
through or under them, should be and they hereby are, permanently
enjoined and restrained from claiming any estate, right, title,

lien or interest in or to the descrited property or any part

~J



thereof adverse to the interests and title of MARK J. BRINKERHOFF
and LENA BRINKERBOFF.

7. That because of the legal incompetency of ELSIE J.
BRINKERBOFF and the fact that a complete set of documents of
conveyance was never deposited into the escrow anticipated by the
agreement dated October 26, 1966 or December 10, 1967, this
Judgment and Decree Quieting Title shall, upon the death of ELSIE
J. BRINKERBOFF, function and operate as a judicial deed conveying
to MARK J. BRINKERBOFF and LENA BRINKERBOFF the interests stated
above. In the event that MARK J. BRINKERBOFF and/or LENA
BRINKERHOPF deem it necessary, a judicial deed shall issue upon
appropriate application and notice.

8. That Mr. Kirk Beaton, Attorney, of Kanab, Utah, should be
and he hereby 1is, appointed as gquardian of the financial,
business and legal affairs of ELSIE J. BRINKERBOFF, and as
trustee of all funds flowing to ELSIE J. BRINKERBOFF from the
Agreement of October 26, 1966 or December 10, 1967, for the use
and benefit of ELSIE J. BRINKERHOPF, and also for the use and
benefit of ®ARK J. BRINKERHOPF, LENA BRINKERHOFF, BETTY B.
ESPLIN, CEARLES A. BRINKERBOPF, GOLDA B. ADAIR, WARREN
BRINKEREOFF, and ARLERE B. GOULDING, said appointments being
subject to the supervision of this Court. Mr. Kirk Heaton shall
take the appropriate cath and shall serve without bond or stated
fee. As such trustee, Mr. Beaton shall receive all amounts
awarded ELSIE J. BRINKERBOFF herein, together with any proceeds
from the agreement dated October 26, 1366 or December 10, 1967,
as reformed above, and shall deposit them into a trust account at
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Zion's First National Bank, and shall hold and disburse such
funds for the use and benefit of ELSIE J. BRINKERBOPF, but not to
her children, except as such disbursements to children may be
specifically authorized herein, or otherwise ordered by the
Court{ Upoh appropriate application and notice, Mr. Kirk Heaton
shall be permitted to apply for reasonable fees in connection
with his administration of the trust, and in connection with his
guardianship of the financial, business and legal affairs of
ELSIE J. BRINKERBOFF. Mr. Kirk Heaton shall be permitted to
deduct his reasonable and normal costs incurred in connection
with his administration of the trust, from the trust corpus.

9. That Plaintiffs should be and they hereby are, required
to pay to Kirk Heaton, as trustee, for the use and benefit of
ELSIE J. BRINKERBOPF and for the use and benefit of MARK J.
BRINKERHOFF, LENA H. BRINKERBOFF, BETTY B. ESPLIN, CHARLES A.
BRINKERBOPF, GOLDA B. ADAIR, WARREN BRINKERHOPF, and ARLENE B.
GOU#DING, the sum of $399.10, being the amount due and unpaid on
the agreement as of January 31, 1986, plus any accrued interest
at ten percent (10%) per annum upon principal, and less any
payments made after January 31, 1886, said amount to be paid
within ninety (90) days of the execution of this First Amended

Judgment, Plaintiffs having already paid the sum of $50,262.95 on

January 31, 1986, and $2,115.00 on XNovember 15, 1385, after the

initial ruling by the Court.

10. That from zmounts received by Mr. Kirk Eeaton as stated
above, and as received by him prior to February 1, 1986, Mr.
Heaton should be and he hereby is, required to disburse forthwith
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to Defendant GOLDA B. ADAIR, WARREN BﬁINKBRHOFP, and ARI;,ENE B.
GOULDING, the amount of $1,976.40 each, together with interest
upon said amounts at the rate of twelve percent (12%) per annum
from and after March 1, 1985, all without further order of this
Court.

11. That upon the death of ELSIE J. BRINKERBOFF, Mr. Kirk
Heaton, in his capacity as trustee, should be and he hereby is,
required to pay and distribute any and all funds still being held
by him in trust at the death of ELSIE J. BRINKERBOFF, together
with any funds received by him thereafter in connection with the
agreement of October 26, 1966 or December 10, 1967, to MARK J.
BRINKERBOPF, ILENA BRINKERBOFF, BETTY B. ESPLIN, CHARLES A.
BRINKERBOFF, GOLDA B. ADAIR, WARREN BRINKERBOFF, and ARLENE B.
GOULDING equally, share and share alike.

12. That any and.all other claims and pleadings of any party
in this action requesting affirmative relief, other than or
inconsistent with the above, should be and they hereby are,
dismissed with prejudice and upon the merits.

13. That the parties should be and they hereby are, required

to bear their own costs and attorney fees.

” ,—Z
DATED this 20 day of _ /2 hvya v \V/ , 1986.

&

~ BY THE 60(’:{7:,\ |

T~ ~ |
™~ X g
e w ) -

\ -
\ S

WILLARD R. BISHOP %
Attorney for Plaintiffs ‘
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DON V. TIBBS, /Qg%trict Judge
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HARS Q. CHAMBERLAIN
. Attorney for Defendants ADAIR,
\QOULDING. and WARREN BRINKERHOFF

CERTIPICATE OP MAILING
I BEREBY CERTIFY that I mailed a full, true and correct copy
of the above and foregoing FIRST AMENDED JUDGMENT AND DECREE
QUIETING TITLE, to Mr. Bans Q. Chamberlain, of CEAMBERLAIN &
BIGBEE, Attorneys at Law, 250 South Main Street, Cedar City, UOtah
84720; to Mr. Kirk Heaton, Attorney at Law, 70 North Main Street,
Kanab, Utah 84741; and to Mrs. Elsie J. Brinkerhoff, Glendale,

Utah 84729, all by first class mail, postage fully prepaid this
Q5T aay of FepRUARY ., 1986.
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~ THIS AGREEMENT, moda and eaterod lats by and batweon ELSIE BRINKIIHCE
of Glendale, County of Kana, State of Utah, PARTY OF THZ FIRST PART, horcin-
atter roferrod fo 2s tho "SELLERY and CLOYR H, BRUNICRAOFF ond MAFX TRINCTIEGEF
of Glandalo, County of Xans, Stcte of Utoh, PARTIES OF THC SECOMO PART, hersine
after referrod to as the "DATRS®,
ELINESSETM:
THAT \IEREAS, tha STLLER Is the owner of the res! proporty, grazing

priviloges and water rights i= tho States of UTah and Arizona
AD WHEREAS, tho BUYERS desirc To psrekaso the same;
ND WHEREAS, the pcrties havo agrood upan forms and conditlans e $hd
sale thareof; ’
NO! THERCFORE, In conslceration of the srenises and of tie mutusl
_ covon3nts and agrecosnis horeinofter set out the parties hereinatter ugrea with
and bgiwocn ono ancthor as fol fowss _ |
1. Thot for and In considerotion of the total sum of FIFTY THRE
THRISAKD THRLE HUNCRED S1CHTY-EIGHT ($53,325.00) DOLLARS, as the full cansiderad
tion thorefor, tho SELLER covenanis and ogroes 4o call and tho-BUYIRS ~ovenant
and agroo to buy tio following dascribed reaf property, arszing privi ic:es- and
wster ond reoservoir rights {n the States of Utah and Arizen3:
REAL PROSZRTY IR MILLARD COLMTY, UTAH:
Lots 1, 2, 3, and 4, Block 25, Piat "A", Colto Towncide.
Lot 2, Block 26, Plat "A", Dzida Townsltao
REAL FROPCRTY 1IN KX COWNTY, UTAM:
Townshlp 29 South, Ronge 4f kest, Salt Loko Meridlan:
Vest Half of Sectlon 25, comt=ining 320 scres.
Northrest Quarter; Southsast (uaricrs and the South Half
of tha l>rfheast Quorier conftining 220 sores, atl in
Soction 7?7, Towasnip 3. Scuth, Ranyg 4% wust, Ssit Laka

Meridian, contoining 60D azrus, more or loss.

Lets Y, 2, 3, and £4; Suthoast Qsrtor ot tho Horth-

vest Quortor; Northoact (uarter of Tho Socthuast
CGrortor; Cost Hatt of the Cout hatt: Suthuost (uarser
of the Nurtheast Quorier; liorthwort wuortor of the
Southaust (uerter of Tczfion 27, Yownshio 34 South,
fonge 43 Lost, containing 79.0) ccros.
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East Half of the Northoast Cuorter; South Halt of the
Sauthanst Quuartor; larthvect (uartor of tho Sauthoast
Quartor of Soctian 25, ¢antalnlng 203 acres.

Township 40 South, Range 4f Wost, Sait Lako Mur{diang

Section 29: Sauthwast Quaricr of tho North2ast Quarter;
Yiost Haif of the Scuthocst Cuarter and the Southoast Quarter
of the Southuwest Quaricr, contalnling 160 acres.

Soction 30: Northwost Quorter; E3st Half of the Southwost
Quartor, contalning 238.99 ocres,

Soctlon 51 Lot 2, containing 30,53 ocros.
Townshlp 40 Scuth, Range 4 Vest, Salt Lake Meridlan:

Southwoct Quorter of the Northwest Quirter of Soction 8,
contoining 4J z<cros.

Township 40 Suuth, Range 7 Wost, Salt Lalie Heridian:

Deginning ot the Southrvoet Cornor of the Southwast Quartor ot
tha Southeast Quarter of Soctlon 22, Tounchin &0 South, Rance
7 Wost, falt Loko Maridien and running thence Eest 10.23
chains; thenco Morth 80° Yost 6.36 choins; thonce Kost 3,68
chalng; thonze South 1 chaln to bejinning, contaiaing W74
acres.

Boginning at tho tiorthwest Cornor of +ha Horthwest Quarter sf\
the Northeast Quortor of Scciion 2C, Township 43 South, Ringe y
7 Yost, and running thence Swouth £.30 enalng; thente Szuth 70° \

t

East 15 choins 1o tho middie of the charanel of 1ho creck; thencs |

Korthucctorly clonj the nicddio of the channel of <aid creci to /

tho Norih Lino of salc¢ Horthrost Quortor of the Northoast /
f

N

/

/

\

Quartor; thonco YWest 11.25 chalns to ftho nlace of beginning.

Boginning 4.20 chalns South of the Horthuast Cornor of the
Northwest Quarter of ithe Northezet Quartor of Scetion 27,
Townshlp 42 Socuth, fange 7 toast, Sait Lake Meridien and run-
ning thonco Scuth 70° E25t 15 chsins to the mlcdla of tho
channoi of the crock; thence Southeriy slong the middlo of

the channel of <3i¢ creck to the South Line; theaco North ‘
73%.5' bect 14,03 chaing; thence North 4.20 chalne to tho /
ploce of beginning, containlng 5,60 ocros. _

The sbove throa dracte bsing osrt of lond situcted In Soctions
23 onc 26 of 3i¢ tounship ong ranne, cometimaes roforrod +9
unafflclally 2c Lot ™AV,

Tomship 20 S2uth, Rany 43 Yest, Sait Lihe Moridisng

Lot V; KRorthactst Quortor of tho livthenest Cuortor of Section
S, catatning 72.20 sires.

W
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PERSONAL PROFCRTYY

A

The following describod wvater and reservair rights:

A ons-fourth [ntorest [n Hobbio Canyon Reservoir (9=36-10)
In Mohave Caunty, Arlizona,

A one half [nterost in Sulllvan Reservolr In Mohawe County,
Ar{zona,

And 31! graziny privi loses and pomits annoxed to or biscd
ypon any of the foregoing rcal, scrsonal, reservalfr, or wavror
rights as camcasurats.
2. The puartics zgres that for and In considoration of tho zaic by tho
SELLLR to the BUYERS of the forcgolng real and persimal property, wator 2nd
resorvoir rights and grazing priviloges, the BUYERS will pay fo the STLLLR tha
sta of TWO THOUSARD ($2,020.00) DOLLARS, cach yesr, bsginning with the lct doy
of Hoveabor, 1964, of rhich payments cus on Novembor 1, 1964 and ilsvenher 1,
1565 arg hereby acknowledgod by the SELLER froa tho EUYERS and thc BUYELS will
contlnua to pay annual Inctsiloonts of §2,00.00 on the 1st doy of Novembor in
each year thoreafter beginning Novembor 1, 1966 and continuing during the cntirg
fife of the SELLER,
The GUYERS =2gros thst they wiil pay the sum of &003.09 per voar to

tho SELLER for the ontire romalndor of SELLER'S (lfo lrrcspective of tho amount

uhich nay be pald undor this contract whother |4+ exceods the total concldoratios

horeinabove sot aut or whether that toctal amount shall not be pald by 2pplying

annual_@mt‘s;if‘sg,gm.pa.a_g_a}nsf the purchase price during A+h=__']lfc timo of
the SELLER and In considerntion of on undortaking by the RUYERS to pav tho

sacunt of $2,000,00 per yoar far the 1ife of tho SCLLLR (rrespective of tho

axount which ndy be pald, the SELLER walves Intorost upon the uapald bsizancos.

It |s providod, howevor, that should the totai considoration horoln-
2bove providod not bo poid by the BUYLRS to tha SELLER curing SCLLLR'S |l fetime
then upon the doath of the SELLER aay ooounts remaining undsr this Agreoment
aftor crociting all pymun®s vhich tavo boon ande horoundsr, shatl bo nald

aanually cs provicad boroln in squef sharos, stares and chare ullko, to




LAW oOrricte
OLSEN anD CHAMBERLAIN

TO QOUTH HAIN
RICHFIELD. UTAH B84701%

e

ade

tarren Brickerhoff and Charley Arfand Brinkernoff two-sovenths (2/7ths) (1/7ths
to oach) of the bolances due (it being stlpuloted that the DUYERS togother with
tarren Brinkorhoff, Charldy Arland Brinkerhoff, Batty B, Esplin, Golda B, Adsir,
and Aricne B. Gouldlng constltuto all the heirs at law of the SELLER oand that

other provision has been oade for the lattor three namod hoirs), together wlith

Intorest at four (42) por camt por ennum on the daferrod caclinlng beluaces.

The BUYLRS =y, at eay time, prepay 8ll or any part of the remaining
princlpai duo undor this coniroct.

3. Tho SELLCR shal! oxocute © b'ar\;'anf'/ food to the real sroserty
heroln2bave dsseribed and quitelalm conveyances 15 the wster ond rescrwoir
richts hereinzfove deceribed, of en undlvided one halt intorest t5 each BUYER
and his vife os joint tonants with full rights of survivorship, and <hail

denasit cald Instrunents In fhojurr!\ggp Branch of tha Bonk of St. George

which shall hoid those docuwemts In trust and in cscrov subjoct to the following:

ESCRO¥_INSTRICTIONS

it the SUYERS shoil maks 3] poymonts of prinzipal and Intcrest herein

providod ond perform all the other covenants and scroaments herein contzinod,

thon upon payment of the final Instail=ont due hercunder the Escrow Beoosits

T . —

- —

shall delivor to tho BUYTRS all the escronod cacumsnts.
fn the ovent of a cafsult In the payment of any Inatatilaent of principal

or Intorest and In the event of a ¢atault In any other term or conditlon heroin

cnd In tha cvent notice of 2 dofeult other thon for payment of principal and

jurs

Intorest shstl Lo glven to tho BUYERS by +he STLLER and & subsegquent fa! lure

to revxdy the same chall contlnue for 2 puriod of thirty (38) dave, thin the
STLLER oy, 8t her ootion, Cosoad & rolsllvery fo her o{ sl of tho eszrowod
documants vhoreupon the TIERS will vaccte and posceably currendor all of the
prontzes harelrabave doscribod 2nd the SELLER =2y ra-ontor Inte poscestiond

s o = = e e s i = . ——
i s without further pmicess and ey rellle o3 maat end licui ooted Cumsels

oll sums tieroiofore poid by BUYIRS undor this Agrousont,
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As an aitornotive romedy the SELLER may eloct to roduce sny payment

_or 8l payments, acceloroting and @aturing the ontire balance of princinal oand

v T -

.l nfegost l:vneélafoly, 9 jucgmont or m2y have s3id ramdy on one or aore suce
cascive o lntoraittent occasions or ady oloct to treat thic Agroomont us o
noto ond aortgage passing 4ltio through to the EUYSRS ond forocicsing +he susa
{n the manner providud by low.

' During the pariod the BUYERS are complying with the torms of this
Agroeent, they sha| | bo ontiticd to the sole, cxciusivo, and banaficial use,
occuponcy, and enjoyoent of tho above deceribod proaises subject only to the
r_lgﬂt_s‘_gf_ the SELLER to lnspoct the saad 3t rossonsble times.,

4, The BUYERS have Inspectod soid prenisos and find the suas in o
aonngr satisfoctory to thoa and thore are 0o covonanTs or warranties othur
than exprossly set forth horain.

S. Tima shall bo of the ossence as to oll tho torms ond conditions of
this Agm vhich shall bind and inure 5 tho bonefit of the heirs, suc-
cessors, end assigns of the parties hereto and tho party In dofoult agrees to
pay all costs and & reasonable attorney's fos In the ovent enforcomont of this
contract Is roquired. '
 WITISSS the hands of the partics hersto this /i~ day of _Dec.

a

(/ur

1 4 ° . . . A L
: f[“/&'ﬂ-J\u,./-g.j:.///
- o/ Clovd H. &"ﬁnkcry{i

Wark Belakernovf y

5 Vi

=i ;y.
>

SELLER

BUYERS

/A{ . {./(; 7&{/; Pt
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To whom it may concern:

1, Elsle Brinkerhoff, have recelved from Cloyd
J?;nd Mark Brlnkerhoff. ss payment on property,

J3.000
Signed: Z; %A—L’./@\ /P’ Zﬂ/z/:{/

STATE OF UTAH g SS.

County of Kane

On this h#b' day of Clﬁtlf 1577 , perscnally
appeared befcre me £lsie Srinkerhoff , the signer

of the above end foregoing instrumznt, who duly acknowiedged

to me that she executed the same,

"Ql /f‘Q q V, ('Lru“(' [ WISt S

Notary Public

1 a . ‘
Residing 2% /&ithiﬁ&L&L C(t&ﬁf
4

PLAINTIFF'S
EXHIBIT

4
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Recorded at Request of :

at M. Fee Paid § . County Recordsr
8y Dep. Book Page Ret.: r
Mail tax notice to Grantees Address Glendale. ltah R£4729
Elsie Brinkerhoff, a widow, grantor
of Glendale . County of Kane ., Stats of Utah, hersby

CONVEY and WARRANT 1o ELSIE BRINKERHOFF, a widow, MARK J. BRINKERHOFF, a
married man, and CLOYD H. BRINKERHOFF, a married man,
all as Joint Tenants with full rights of survivorship,

and not as Tenants in Common, ] §
granteeg 8
of Glendale, Utah 84729 for the mm of B
$10.00 & other valuable consideration--e-<eece-- OOLLARS, E!
the following decribed tracss of fand in KANE County, §
State of Utsh: .
SEE SCHEDULE "“A" ATTACHED HERETO AND 8Y THIS REFERENCE MADE A PART HEREOQF. §
tree
*TRe 8
'R
S
L2 2] 2 L
: §
*TRew g g
8 .
rew - j?
|
rew 3 ;
g,
-
"ew :
L4
WITNESS, the hand of said grantor ,this  4th day of June LA 0,19 79,
Signed in the Presencs of t/ &%@a&i&:& ;
Elsie Brinkerhoff i
iy
N
{
;i
|
STATE OF UTAH ) .
County of Kane g ss.
On the 4th day of June A.0,1979 personally

woeared befora me  Elsie Brinkerhoff, a widow,

the signer of the within instrument who duly acknowiedged
to me that She  executed the same, i

_...46..’)" 7// ﬂ/ . '

James B. Adair Notary Public

My Commission expires ..vune 19..1979 My residence is ‘._M.__._ e

SOUTHEAS STAN MITUL COUPARY - 2.3, ban | - Comus, Vo 07

bt Q——— ST DT o= DEFE"DA"T’S s

2utY

[
2

Qwunm__.___._.——-l-“-““

ry? EXHIBIT
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SCHEQULE "A™

PARCEL 1: The West half of Section 25, Townshio 39 South, Range 4y West,
T3Tt Lake Base and Meridian, containing 320.0 acres, more or less.

PARCEL 2: The Northwest Nuarter (NW4). the Southeast Nuarter (SE%) and the
Touth Half of the Northeast Nuarter (S'ANEYL) of Sectfon 26, Townshio 39 South,
Ranae 44 West, Salt Lake Base and Merfidian, containing 400.0 acres, more or less.

PARCEL 3: Lots 1, 2, 3, and 4; the Southeast Nuarter of the Morthwest Quarter

L): the Northeast Nuarter of the Southwest Nuarter (NEXSWi); the East Half
of the East Half (EYEY): the Southwest Ouarter of the Mortheast Nuarter (SWYNEY)
and the Northwest Muarter of the Southeast Nuarter (NW4SEY) of Section 27,
Townshio 19 South, Range 44 West, Salt Lake Base and Meridian, containing 478.80
acres, more or less.

PARCEL 4: The East Half of the Northeast Quarter (EMNEY); the South Half of
the Southeast Nuarter (SYSEW) and Northwest Nuarter of the Southeast Nuarter
(NWhSEY) of Section 35, Townshio 39 South, Ranae 4% West, Salt Lake Base and
Meridian, containing 200.0 acres, more or less.

PARCEL 5: The Southwest Nuarter of the Northeast Nuarter (SWiNEY); the West
RaTT of the Southeast Nuarter (WNSEY%) and the Southeast Nuarter of the Southwest
Nuarter (SEWSWY) of Section 29, Townshio 40 South, Ranqe 4k West, Salt Lake Base
and Meridian, containing 160.0 acres, more or less.

PARCEL 6: The Northwest Nuarter (NWY) and the East Half of the Southwest
Fuarter of Section 30, Townshio 40 South, Ranae 4y West, Salt Lake Base and
Meridian, containina 238.99 acres, more or less.

PARCEL 7: Lot 2, Section 5, Townshin 40 South, Range 4\ west, Salt Lake Base
and Meridian, containina 39.08 acres, more or less.

PARCEL 8: Tne Southwest Nuarter of the Northwest Nuarter (SWihliWh) of Section
ownshio 40 South, Ranae 4 West, Salt Lake Base and Meridian, containing
40.0 acres, more or less.

PARCEL 9: Lot | and the Mortheast Nuarter of tne Northwest Nuarter (NELNWY)
of Section 3!, Townshin 40 South, Ranae 4%, West, Salt Lake Base and Meridian,
containing 79.30 acres, more or less.

PARCEL 10: BEGINNING at the North Quarter Corner of Section 26, Township 40
South, Range 7 West, Salt Lake Base and Meridian, and running thence South
0°35' West 567.60 feet; thence South 78°00' East 963.6 feet; thence Horth-
westerly along the creek bed, 808.0 feet, more or less, to the North line of
Section 26; thence South 89° 57' West 741.18 feet to the point of beginning.
Containing 11.77 acres, more or less.

PARCEL 11: BEGINNING at the Southwest Corner of the Southwest Quarter of
the Southeast Quarter of Section 23, Township 40 South, Range/7 West, Salt
Lake Base and Meridian, and running thence East 10.23 chains; thence North
80° West 6.36 chains; thence West 3.68 chains; thence South 1.0 chain to the
point of beginning, Containing 0.74 acres, more or less.

++ *+ ++ ++ ++ ++ ++
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Recordec at Reguest 0Of ... . U— e eore e S —

a .. M. Fea Poid § -———— - U - County Recorder
8y ' Dep. Book Page oo o Ret
Mgil tsx notce 10 Address

Elsie Brinkerhoff, a widow, qrantor
of Glendale , County of Kane , State of Utah, hereby

CONVEY and WARRANT 1o - 6OLDA B. ADAIR, a married woman, as to an undivided 1/5
interest; WARREN
BRINKERHOFF, a married man, as to an undivided 1/5 {nterest; ARLENE B. GOULDING,
a married woman, as to an undivided 1/5 interest; CHARLES A. BRINKERHOFF, a

married man, as to an undivided 1/5 interest and BETTY B. ESPLIN, a married S
woman, as to an undivided 1/S interest, grantee s
. of Orderville, Utah for the sum of
$10.00 & other valuable consideratione-e=ececceceaa DOLLARS, ]
the following described tract of land in KANE County,
State of Utah:

SEE SCHEDULE “A" ATTACHED HERETO AND BY THIS REFERENCE MADE A PART HEREQF:

SASN COUWTY EECO®OW
rmmmwn-vﬁ-mm .

b 4 2 ]
*ew ‘l
- a
vee E
e 5
tee . 5
<
e g
£ 2 2] ‘
WITNESS, the hand of said grantor , this 15th  day of August LA 0. 19 80. E = e
Signed in the Presence of __(i:{q_ px ;- EM
Elsie Brinkerhoff
" N
j .
STATE OF UTAH )
¢ ) SS
ounty of Kane )
On the ]5th day of August A D.19 80 . personally
Y""' 1 1-" appeared befoce me Elste Brinkernoff, a widow,
the signer of the within instument who duly ac’:nowiedged
. 10 me that She  executed the 4
_ ,Jé,.,., ~ A EXHIBIT
ames B. Adair Notary Public
My Commiusion expires ...June 19, 1983 __ — My residence i ... Qederyille, Utah @
Jsy

—~

—— - e
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Pf\QCL[—! The Woue nalf of Section 28, Taer noe 39 Suuth, Fanqe 4 west,
$3lt Lave Dase and Meridian, covtaining 00 oves . rore or less.,

PAPCEL 20 The Nortrwest Ocarter (NWhpL o tne shutneest Nuarter (StL) and The
South Hal! of tne northeast Nua-ter (SLNLL) ot Section 26, Toewnshio 39 South,
Ranae &% West, Solt Lake Bace and Meridian, containing 400.0 acres, more or less

PARCIL 3: Lots 1, 2. 3, 2nd 4; the Southeas: Nuarter of the Morthwest Ouarter
TSERRWL) . the tiorthesst Ouarter of the Southw:-t Ouarter (NELSW.): the fast Ha}{
of the €ast Half [E.8%): the Scuthwest Tuarter of the Northeast fNuarter (SwWiNEYL)
and the Northwest Nuarter of the Soutneast Nuarter (NW4SEL) of Section 27
Townshit 39 South, Pange %, Yest, Salt Lake Eowe and Meridian, containing 478.8(
acres, maore or less.

PARCEL 4: Tne East ilalf of the Mortheast Quar‘er (2'NEY), the South Half of
the Southeast Nuarter (SHSEY) and Northwest Miarter of the Southeast Nuarter
(NW4SEY) of Section 25, Townshio 39 South, “annc &% West, Salt Lake Base and
Meridian, ccntaining 200.0 acres, more or less.

PARCEL 5: The Southwest Nuarter of the Nor:neast Nuarter (SWWNE%); the West
Haif of the Southeast Nuarter (W,SEL) and the Southeast Nuarter of the Southwes!
Nuarter (SELSWY) of Section 29, Townshio 40 Snuth, Ranqe 4% West, Salt Lake Base
and Meridian, containing 160.0 ecres, more or iess.

PARCEL &: The Horthwest Ouarter (NWy) end tne iast Half of the Southwest
Nuarter of Section 20, Townshio 40 South, "anae &'; West, Salt Lake Base and
Meridian, containing 238.599 acres, more or less.

PARCEL 7: Lot 2, Section 5, Tuwnshin 40 South, Range 4% West, Salt Lake Base
and Huridian. containinag 39.08 acres, more or iess,

PAPCEL 87 the Southwest nuarfer of tre Nur'nyeaz aarter (SWuLHW,) of Section
ET'*cwnsh1n 40 South, Ranae 3 West, Salt '~»e Rage and Meridian, centaining
4:).0 acres, more or less.

PARCEL 9: Lot | and the MNortheast Nuarter of riw northwest Nuarter {NELNWYG)
of Se~tion 31, Tawnsniu 40 South., Ranae 4. We.t. Salt Lake Base and Meridian,
containing 79.3C acres., more or less.

PARCEL 10: BEGINNING at the North Quarter Corncr of Section 26, Township 40
South, Range 7 West, Salt Lake Base and Meridian, and running thence South
0“35"' West 567.60 feet thence South 78°00' Fast 963.6 feet; thence Horth-
westerly along the creek bed, S03.0 feet, more or less, to the North line of
Section 26; thence South 89°57' West 741.18 feet to the point of beginning.
Containing 11.77 acres, more or less.

PARCFL 11: BEGINRING at the Southwest Corner of the Southwest Quarter of
the Southeast Quarter of Section 23, Township 40 South, Range 7 West, Salt
Lake Base and HMeridian, and running thence Fast 10.23 cha1ns, thence North
30~ Hest 6.36 chains; thence West 3.68 chains; thence South 1.0 chain to the
point of beginning. Containing 0.74 acres, more or less.

++ ++ 4+ ++ ++ +4+ ++
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78 SOUTH MAIN
RICHFIELD. UTAH 84704

LAW orricEs
OLSEN anD CHAMBERLAIN

LAST WILL AND TESTAMENT OF
ELSIE BRINKERHOFF

* % k¥ % % % ¥ % % * % % *x 7
I, ELSIE BRINKERHOFF being an actual bona fide resident
of Glendale, County of Kane, State of Utah, being of sound and
disposing mind and memory, knowing the objects of my bounty and
not acting under any menace, fraud or undue influence, do hereby
aﬁd by these presents make, publish and declare this instrument
as and to be‘my Last Will and Testament, hereby revoking any and

all former Wills and Codicils thereto made by me at any time.

FIRST

I nominate Betty Esplin, Orderville, Utah, my daughter
to act as Personal Representative of this Will to serve without
bond.

SECOND
1 direct that my Personal Representative as soon after
my demise as is practicable, to pay all my lawfully enforceable
debts and all expenses of my last illness, funeral, and burial.
THIRD
I direct that my estate shall be distributed in seven
(7) equal shares, one share to be distributéd to each of my six
children and one share to my daughter-in-law, Lena Brinkerhoff.
My children are: Mark Brinkerhoff, Glendale, Utah;
Golda Adair, Orderville, Utah; Warren Brinkerhoff, St. George,
Utéh; Arlene Golding, Glendale, Utah; Charles Brinkerhoff,
Orderville, Utah; Betty Esplin, Orderville, Utah and my

daughter-in-law is Lena Brinkerhoff, surviving wife of Cloyd

- Brinkerhoff deceased.

1 direct that in any event cthat any one of the

foregoing shall predecease me than the share that they would have

taken shall go to ctheir lineal descendants by right of

representation per stirpes, and not per capita.

DEFENDANT'’S
EXHIBIT

13




LAW OFFICES
OLSEN AND CHAMBERLAIN

76 BOUTH MAIN
RICHFIELD. UTAH 84701

FOURTH

I also represent that I may at scwg time in the rfuture
prepare a written list of items of personal use, ornament, or
effect which may dispose of items of a personal nature but will
not inciude real estate, securities, money deposits or
receivables but will only dispose of items ol personal property
exclusive of the enumerated excepticns foregcing. I direct that
if such a list 1is prepared by me datec and sigued than the
articles of personal property which are thus disposcd shall be
distributed to the recipienr without any furcther direction or
proceeding,

IN WITNESS WHEREOF 1 heave made, publisned and declarcd

this instrument as and to be my Last Will auce Testament

i [T
in Lhe

presence of Phyllis C, Esplin and Cecelia t, Chamberlain

attesting witnesses, who witness and attest the same in my sight

and in my presence at Orderville , Utah, this 23rd  day of
April , 1982.
- i / ’
"Llsic Lthkérhbii
On this 23rd day of April = , o lyg 2, che
foregoing instrument, consiscting of TWO (2) pagev, includinyg chis

page, was in the presence of us, and each o{ us, made, signed,
published and declared by the TESTATRIX, ELSIE BRINKERHOFF, as
ana‘co.be her Last Will and Testament, who in the sight and
presence of each other, do hereby subscribed our names as
attesting witnesses, which said Last Will and Testament was
executed by the TESTATRIX ELSIE BRINKERHOFF in our sight and in
our presence and declared by said TESTATRIX ELSIE BRINKERHOFF to
be her Last Will and Testament, she requesting that we act as
subscribing witnesses and we. and each of us, do hereby certify

and declare that in our opinion the TESTATKIX LLSIE BRINKERHOFF

-



LAW OfFICES
OLSEN AND CHAMBERLAIN
76 QUTH MAIN
RICHFIELD. UTAH 84701

-3 -
is of sound and dispusing mind and memory and not acting under

any menace, fraud, or undue influence.

Address: L,

Address: R Ly

I, ELSIE BRINKERHOFF, the TESTATRIX, sign my name to

this instrument this 23rd4 day of Aptil , 1982, and being

first duly sworn, do hercby declare to the undersigned authority
that I sign and execute this instrument .as my Last Will and

Testament and I sign it willingly; that I execute it as my free

and voluntary act for the purposes therein expressed and that I

am eighteen years of age or older, of sound mind, and under no

constraint or undue influence.

-t ) .5
~ ) 7 i /

N N :/‘ ’ P S
Elsie Brinkerhorf o

WE, Phyllis C, Esplin and Cecelia H, Chamberlain , che

witnesses, sign our names to this instrument, being first duly
swérn, and do hereby declare to the undersigned authority that
the TESTATRIX ELSIE BRINKERHOFF signs and executes cthis
instrument as her Last Will and Testament and she signs it
willingly and each of us, in the presence and hearing of the
TESTATRIX ELSIE BRINKERHOFF and of each other, hereby sign this
Will as witnesses to the TESTATRIX'S signing, and that to the

best of our knowledge the TESTATRIX ELSIE BRINKERHOFF is eighteen




LAW OFFriCESs
OLSEN AND CHAMBERLAIN
78 SOUTH MAIN
RICHFIELD, UTAH B470%

years of age or older, of sound mind, and under nc constraint or

undue influence.

STATE OF UTAH )
: SSs.
COUNTY OF SBVIBRr Kane )

Subscribed, sworn o and acknowledged before me by |

ELSIE BRINKERHOFF, the TL3ITATKRIX, aui¢ subscribed end sworn to
pefore me by Phyllis C, Esplin and Cecelia H, Chamberlain ,
witnesses, this 23rd day ot April , lys

Notary Public
Residing At: Orderville, Utah

My Commission Expires:  May 7, 1985
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BISHOP & RONNOW, P.C.
Willard R. Bishop
Attorney for Plaintiff

P. 0. Box 279

Cedar City, UT 84720
Telephone: (801) 586-9483

IR TEE SIXTH JUDICIAL DISTRICT COURT OF KANE COURTY,
STATE OF UTAH

MONT R. ANDERSON, Personal
Representative of the Estate
of CLOYD H. BRINKERHOPFF,

LENA BRINKERHOFF, and MARK J.
BRINKERHOFF,

Plaintiff, STIPULATIORN

VS.

ELSIE BRINKERBOFF, GOLDA B.
ADAIR, WARREN BRINKERHCFF,
ARLENE B. GOULDING, and JOHN
DOES I through V,

Civil No. 1826

Defendants.

N N N N N N N Nl Nl N el N Nl e e N s

ELSIE BRINKERHOFF, Defendant in the above-entitled action,
agrees and stipulates as follows:

1. That the certain agreement dated October 26, 1966
(hereinafter "Agreement” attached as Exhibit "A"), executed by
ELSIE BRINKERHOFF, Seller, and CLOYD H. BRINKERHOFF and MARK J.
BRINKERHOFF, Buyers, together with any other agreement containing
substantially the same terms, is a valid and binding contract
which she executed without coercion, and with full knowledge and
understanding of its provisions and duties.'

2. That she agrees to conform to the terms of the Agreement,

and perform all conditions and duties provided and imposed

thereunder, including specific performance on her part.

PLAINTIFF'S
EXHIBIT

an



3. That she recognizes she improperly attempted to convey
land to others contrary to the terms of the Agreemént, and hereby
repudiates a certain Warranty Deed dated June 4, 1979, (Exhibit
"B*) purporting to <convey to ELSIE BRINKERHOFF, MARRK J.
.BRINKERBOFF, and CLOYD H. BRINRERHOFF, as Joint Tenants, the same
property conveyved under the Agreement, and further repudiates any
other deeds or instruments of conveyance which have the effect of
divesting or in any way diminishing the right, title, and
interest of buyers and their wives, in the property specified in
the Agreement.

4. That she acknowledges the receipt of $2,000 from the
Buyers, and/or their heirs, MARK J. BRINKERBOFF and LENA A.
BRINRERHOFF, for the 1983 payment pursuant to the terms of the
Agreement.

5. That she forgives and waives all rights to any and all
delinquent amounts currently due under the Agfeement.

6. That she recognizes the validity of a certain affidavit
dated April 13, 1971, (attached as Exhibit "C"™), and reaffirms
the statements contained therein and further agrees to cooperate
and assist Plaintiffs in the litigation of their claims against
other named Defencdants in the above-entitled action.

7. That her Amended Counterclaim against the Plaintiffs and
her Cressclaim acainst MARK J. BRINKERHOFF, as filed in this
action, shall be dismissed with prejudice and upon the merits.

8. That the Court =shall enter a decree of specific

performance against her.

LI
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In consideration for the Stipulation specified above,

Plaintiffs hereby stipulate as follows:

1. Plaintiffs will not seek any.award of damages against
ELSIE BRINKERHOFF under their Second Amended Complaint.

2. Plaintiffs will reimburse Defendants, GOLDA B. ADAIR,
WARREN BRINKERHOFF, and ARLENE B. GOULDING for the amounts paid
to ELSIE BRINRERBOFF for the purported transfer of properties
specified under the Warranty Deed dated June 4, 1979, Exhibit
*B®", in return for the said Defendants' Agreement to drop all
their claims filed in thg above-entitled lawsuit and dismiss the
same with prejudice. Ié said Defendants do not dismiss said
claims befo:g 20 September 1984, Plaintiffs shall be under no
obligation of reimbursement.

3; That the above-entitled Court may enter its Order and
judgment in conformance with this Stipulation and Plaintiff's
prayer for relief as specified in their Second Amended'cémplaint.

. 4
DATED this /?i- day of September, 1984.

LV NS Kl

ELSIE BRINKERHOFF /7;/

STATE OF OUTAH )
: ss -

County of )
3 | < { L
Oon the 7 — day of A 2¢{ ", 1984, personally

l .
appeared before me ELSIE BRINRERHOFF, Defendant named in the




above-entitled action, the signer of the above and forecoing

instrument, who duly acknowledged to me that she executed the

same.

NOTARY PURLIC, reﬁiijng at:
i Y
A é&j C:kaléz/f;

v

DATED this é;&ﬁg.day:of September,
WILLARD R. BISHOP |
Attorney for Plaintiffr

STATE OF UTAH )

!SS.

County of

0™ -
On the " day of A}fif ,&271[&291/ , 1984, personally

appeared before me WILLARD R. BISHOP, attorney for Plaintiff

ANDERSON in the above-entitled action, the signer of the above

and foregoing instrument, who duly acknowledged to me that he

executed the same.

My

Commission expires:

////ﬁ// ﬁ/j

p//



CERTIFICATE OF MAILIRG

I BEREBY CERTIFY that I mailed a full, true and correct copy
of the above and foregoing STIPULATION to Mr. BHans Q.

Chamberlain, CHAMBERLAIN & HIGBEE, Attorneys at Law, 110 North

Main Street, Suite G, Cedar City, Utah 84720, by first class

14

mail, postage fully prepaid this day of

1984.
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TUIS AGEMENT, mado and eatered Into by and totweon ELSIT DRINXTRHCGAA
of Glendale, County of Kana, Stete of Utah, PARTY OF TUZ FIRGT PART, horcin-
after roferrod to as the "“SELLLRY and CLOYD H, ERDNTRRFF and MK (RINGETHGTF
of Glandalo, County of Xina, Stzte of Utdh, PARTILS OF THC SECOD P'ST, rersin-
after referred to as the "TATRS™,

ELINESSET

THAT WIEREAS, tha STLLLR Is the osner of the resl proporty, cracias

priviloges ond water rights iz tho Siates of Utah and Arizond;

AL YHTREAS, tho BUYZRS desire To purcloso the sone;

£

ND WHENREAS, the portles havo agreod upan terme and eonditlsns izr n
cale thareot;
N THERCFCTC, In conslcoratien of the orenlses end of te wifuzl

coron3nts and agrownsnig horoinsftor sct out the partle:s heorelnattor wcred wlvh

f. Thot for and in consicerotion of the tolai cum of FIFTY

THOUSAD THRLE MMNCNED EYCHTY-EIGHT ($52,328.0)) DOLLARS, o5 tho full —ongidera-
tion thorefor, the SELLLR covenanis ond ooroes +o cell and tho CUYIRS ~ovuaant
end agroo to buy tha following cascribed real praperty, orzzing privl if.»_-cs. anc
voter end resorvoir rights In the Ststus of Utah snd Arlzena:

REAL PROSIRTY (N MILLARD COR{TY, UTAH:

Lots 1, 2, 5, and 4, Block 25, Piat "A", Colta Towmc{ie,

Lot 2, Bleck 26, Plat ™A™, D2if2 Townslte

REAL PROEATY {11 KAME COUNTY, UTAM:

Towaship 29 Sxth, Rongo 44 ¥ont, Sxait Lato Meridion:

Vest Bt of Sectlea 27, contsining 320 ecres.

Mo meat (Lorter; Southoast Quarter and the South Holf
of $%a Lizmihnaet Tunmier caafroining 223 Sares, atl dn
Soctlion 7, Towasnlp 2o Suwuta, Nacgs 4} best, S3IT Laka
Merctalan, contalning 420 azrws, moce or loos.

a0
PR U
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, o, 3, 2nd 4 Sawttoast Qusrtur o tho Harthe
sirtar: Nathaart ‘yuarter of the Loctnuest
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Lot et {Qomter; Lorimeent wnomar of
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East Half of the Morthoast Cuorters South Holf of the
Sautheast Quartor; Nortinecct Cuartor of tho Southoast
Quartor of Soction 35, cantalnlng 203 acres.

Township 40 South, Range 4t West, Salt Lako Muridlang
Section 29: Southwost Quartcr of tho Yorthaast Quarter;

Yost Kslt of the Scuthoost (uartor ond the Southeast Quarter
of the Southnest Quartcr, coatalalng 160 Jcres.

Soction 30: Horthwost Quarter; East I1L01f of the Southwost
Quartor, contalning 2338.9Y acres.

Soctlon 5i Lot 2, contalning 32.23 acres.
Townshlp 40 Scuth, Range 4 Vost, Salt Loke Heridlan:

Southwoct Quorter of the Northwest Qdcrfur ot Soctlon 8,
contolning 40 zcros,

Townshlp 40 South, Ronge 7 West, Salt Lake Heridian:

Deginning ot tha Southrvost Cornor of the Socuthwest Quartor of

tho Sostheast Quartor of Soctlion 23, Townchip 40 South, Ranco
7 Wost, Salt Loko Maridien and runnins therce Cest 12.23
chalns; theoaco MNorth 80° Yost 6.36 chains; thenco Kaest 3.65
chaing; thonzo South | chaln to beginning, contalning .74
acres.

Boginning at tho torthwest Cornor of tha Korthwest Quarter of |
tho Northeast Quartor of Scction 26, Township 40 Ssuth, Rimge O
7 Yost, and running thonce Swuth 4.3D chains; thense Szuth 70°
East 15 chains 4o tho micddlo of the chinnal of ftha creck; thonca
Northyestoriy clony tho middlo of the channel of eaid creck 19
tho Norih Lino of sald Northrast Quortor of tho Horthosst
Quartor; thonco Yost 11.25 chains to the ploco of doginning,

_/’

Doginnirg 4.20 chalns South of the Horthwast Cornor of tho
Northwest Quarter of 1he Northeact Quartor of Scction 272,
Township 22 South, Pango 7 tost, Salt Loko Muridien and run-
aing thonco South 70° Ea5t 15 chains to tho micdlio of tho
channol of the crock: thence Southoriy atona the aiddlo of
ths channol of s31d ereck to the South Line: thenco torth
73%.5' Keet 14,69 chains; thonco North 4,20 chaing to tho
ploce of beglinning, contalnling 5.60 ocres.

The sbove throa tracts boling part of lond sltuated In Sactlions
23 ond 2C of s3id townshlp and range, cometimes referrod +o
unofficlally sz Lot "A“, .

Townshlp 40 Sxth, Rangs 41 Yost, Salt Lshe Moridian:

Lot V; Rortheast Quortor of tho tiorthwest Cuarter of Soction
31, eantalnlng 73,20 acros.
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PERSQMAL PRILRTY!
Y, The following cescribod water ond reservair rights:

A ons-fourth [ntorest In Hobble Cunyon Reservoir (92364170
In Mohovo Caunty, Arlzona,

A one M3t Intercst In Sulllvan Resorvolr In Motawo County,
Ari2ona,

And 311 grazle; privileses and pomits anncxed to or brzed

upoa aay of the vcresoing real, nersonal, recervaler, o wurdr

rights as coxwasurats.

2, Tho portles zares thot for and In conslcdoration of the zalc by the

SELLER tc the BUYIRS of the foregoing roal and personal praperty, wufor 2nd
recorvoir rights and crazing priviloses, +he BJYERS wlll s3y to tro SCLLIR tho
sva of TWO THUSAND ($2,0230,00) DOLLARS, cach yvesr, boginning witu ite 1ot dov
of Hoveadbor, 1964, of vhich payments cuo on Novesbor 1, 1964 and lio.euber 1,

1565 are hereby ocknowiodaod by the SCLLER froa tho CUYEINS ond the DUTIRS will

coatlnue to pay annual Inctalloonts of $2,022.00 on tho 15t day of Maiezber In

oxch year thorocaftor beginning Noveabor 1, 1065 and continuing during the entire
lifo of tho SELLER,

The BUYERS =gros thet they will pay the sum of 52,003.00 per vour to
tho SCLLER for the ontlro romsindor of SELLER'S Iifo irrcspoctive of tho amount
which oay be pald undor this eontract whather [+ exceods the total concidoratiod
horelnabove sot aut or whether that tota! smount shall not be peid by 2oplying
aanval paymeats of $2,000.80 agalnst tha purchase price durlag the life timo of

the SELLER and In considorotion of an undortaklao by the BUYERS fo p2v tho

saxunt of $2,000.00 por voar for the Iffe of tho SCLLLR irrespoctive of tho
;

&axnt which ney be poid, 4's SELUTR waives iatorost uvpon e undoic Laizndes.
1]

i

{t s provided, Mxezvar, that s'ouid tho $2%2! cansicdoration horolne i

|l

thove provicod Aot bo nold by tho BUYLRS to tha STLLER during STLLLR'S [lfictine,

ol
1]
tion upon e dsoth of the TILLER fay oounts memsining endar tnls Acroomaat i

i
:
i

sftor crocition 8l 3y munte =hich fove boun oode Soroundor, snall Lo n2id

I
o
]
o
"
r
Y]
¢
(24
x
(e
~
-+
Q

samually oy proviia hassia b w:os! thares, 't


~recrr.cn

LAW OfriCEe
OLSEN ano CHAMBERLAIN
76 QQUTH MAIN
RICHFIELD, UTAM 94701

NSE,

ade

arren B8riakorhoft and Charloy Ariand Brinkerhoft two-sovenths (2/7ths) (1/7ths
o oach) of tho bofances due (It bdoing stlpulated that the DUYERS tojother with
Yarron B-inkorhaf{, Charioy Arlond Brinkorhoff, Outty B. Esplin, Golda B. Adsir,
and Aricnhe B. Guldlng constituto afl the hoirs at law of the SELLER and that
other provision hes becn mdde for the lattor thrco namod holrs), together wliin
Intorest at four (4Z) por cont por onnum on the doferrod ceclining belunces.

Tho CUYERS =y, ot any time, prepav oll or any port of the remaining
princlpal duo undor this contrect.

3. Tho SELLCR shall oxocute o t!ar;-anfy Dood to the roal sroserty
herolnzdbrve dsscribed and quiteldia conveynncoes to the water and recorwoir
rights herelnafove deccribed, of zn umfl vidoed one haif Intorest to oach BUYLR
end his vife cs Jjoint tenonts with full rights of survivorship, and shatil
depasit cald Iastrusents In the Hurricane Bronch of the Bank of St, George
shich shall hoid those docuwonts In trust ond In escrow: subject to tho follaing

ESCRO# INSTRICTIONG

It the BUYERS shall make all paymonts of principal and Intorost herein
providod ond perform all the other covenants and dorcements hersin contzinod,
then upon payment of the final lnstallmont due hercunder the Escrow Depository
shall dollvor to the RIYLRS ail the escrowod dxcunents,

{n ?he-ovea? of a defauit In the payment of any instaiiment of principal
or Intorest and in. the cvent of & dafault In any other term or condltion heroin
end In tha event notlco of a dofault other than for paymont of principal and
Intorost shall bo glvon to the BUYERS by the SLLLER and a subscquont f2l lure
o reoedy the soms shall continue for @ period of thirty (30) days, thon the
SELLLR oy, at her optlon, dosand &8 rodsellvery to her of all of the escroned
documants vhoroupon the BUYERS will vecate and pooccably surronder all of tho
proalses heralnsbove describod and the SELLER s3y ro-ontor Into poascssiond
fho soma without further procoess ond mey retaln 23 ront ond liquidatod comogos

all suns torotoforo peid by BUYERS undor thie Agroonent,

.o
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As an alternat|{ve rodedy the SILLER may eloct to reduce any payment

or al! payments, accsleroting and @aturing the ontlre balance of principal and |

Intcrost Imueciately, 10 judomont or n3y hove c3id ramdy on ono o aore suc-
coszive o Intormittent occzsions or may oloct to troat this Agroomont vs o
noto ond axrtpoge passing titlo through to the EUYCRS and forocicsing +he suso
{a tho manner proviocud by low.

During the pariod tho BUYERS sro complying with tha torms of this
Agroeoent, thay shall bo eatltlcd to the sole, exclusive, and bonaficicl use,
occupancy, and enjoyoont of tho above dezcribod proalsces subject only to tho
rights of the SELLIR to Inspoct tho saxo ot rosscalble times,

4. The BUYERS havo Inspoctod said preaisos and find the swec in =
aonaor sotisfoctory to them and thore are no Covunants or worrantics oThur

s3n cxprossly set forth horolin,

S. Tima shall bo of the ossence as to all tho torms ond conditions of
this Agroceent which shall bind and inure to tho benefit of tho heirs, suc-
cossors, ond assigns of the partios horeto snd tho party in dofoult sgroes 1o
p3y all costs and a reasonsble attorney'!s fos in the ovent enforcodont of this
coniract ls roquired.

WITHSSS tha honds of the partics hersto this _~ day of _T:c,
(557
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SCHEDULE A"
PARCEL 1: Tne west nalf of Sectior 25, Township 135 Soutlh, Kkence 4y west,

TaTt Late Base and Meridtan, containing 320.C acres, more or iess
\

PARCEL 2: The Nhorthwest Mvarter (NWh). the Soutreast Nuarter (SE%) 4nd tre
Touth Half of the Northeast Nuarter (S'NEi; cf Section 26, Townskrig 39 South,

Ranae 45 West, Salt _axe Base and Merician, Zorntaining 40C.C acres, more or less.

PARCEL 3: ots i, 2, 3, and &; the Southeast Muarter of tSe Morthwest Nuarter

14 . the Northeast Nuarler of the Soutrwest Tuarter [NENSWR), the fast Malf
of the Cast Kalf (ENEN): the Southwest Ouarter of the Morthess: Nuarter /[ SWhNEY)
and the Mortrwest Nuarter of the Southeast Nuarter (NWHSEY) of Section 27,
Townshio 39 South, Range &4y West, Salt Lake Base an¢ Meridian, containing 478,80

acres, more or iess.

PARCEL 4: The [ast Malf of the Northeast Quarter (ENNEYW); the South Kalf of
The Southeast Nuarter {SNSEY) and Northwest fuarter of the Southeast Nuarter
/XWmSEN) 0f Section 1S, Townshio 39 South, Ranoe 44 West, Sait Lake Base and
Meridian, containing 200.0 acres, more or less.

PARCEL 8. The Scuthwest Nuarter of the Northeast Nuarter (SWiNEY), the wWest
Ral? of the Southeast Nuarter {(W\SEY) and the Southeast Muarter of the Soulthwest
Nyarter (SENSWY) of Section 29, Townshio 40 South, Range 4k wWest, Salt Laxe Base
ané Merigran, containing 160.C acres, more or less.

PARCEL 6: The Mortwes? Nuarter (MYY) and the fas® Hal‘ of the Southwest
Rusrter of Sectior 30, Townshic 40 South, Ranne 45 wWes®, Salt Lake Base anc
Meridian, containing 238.99 acres, more or less.

PARCEL 7: Lot 2, Section 5, Townshio 40 South, Range 44 wegt, Sait Lake Base
and %eridian, containine 39.08 acres, more or less.

PARCEL 8: Tne Southrwest Nuarter of the Northwest Nuarter {Swhy!Wy) of Section.
E. Townshio 4C South, Ranae 4 West, Salt Lake 2ase and Meridian, containing
40.0 acres, more or iess.

PARCEL 9: (Lot | and the Mortheast Nuarter of tne Northwes?: Nuarter [NELNWY)
of Section 31, Townshin 40 South, Ranae 4%, West, Salt Lake Base and Meridian,
contafining 79.3C acres, more or less.

PARCEL 10: BEGINNING at the North Quarter Corner of Section 26, Township 40
South, Range 7 West, Salt Lake Base and Meridian, and running thence South
0°35' west 567.60 feet; thence South 78°00' Efast 963.6 feet; thence liorth-
westerly along the creek bed, 808.0 feet, more or less, to the North line of
Section 26; thence South 89°S7' West 741.18 feet to the pofnt of beginning,
Containing 11.77 acres, more or less.

PARCEL 11: BEGINNING at the Southwest Corner of the Southwest Quarter of
the Southeast Quarter of Section 23, Township 40 South, Range, 7 west, Salt
Lake Base and Meridian, and running thence fast 10.23 chains; thence North
8C°® West 6.36 chains; thence West 3.68 chains; thence South 1.0 -'chain to the
point of beginning. Containing 0.74 acres, more or less.
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WARRANTY DEED

Elsie Erirnernaff, a widow,
of Glenca'e  County of

CONVEY and WARFANT 10

Kare

grantor

tate of Utah, hatedy

ELSIE BRINKERHOFF, a wicow, MARK J. BRINKERHGFF, a

marriec man, and CLOYC . BRINKERHOFF, & marr-ed man,

all as Joint Tenants with fyll rights of sur,ivership,
and not as Tenants in (ommon,

L) §

o9

grantee \.3 M

of Giencale, Utan 84729 : for e mm of B 5
$10.00 & other valuable consideration---------- DOLLARS, 3

the foliowing deried tract of fand in KANE County, §
Sut of Luh z
SEE SIREDULE A" ATTACHED MERETG AND 3Y TH!S REFERENCE MADE A PART HEI2E%T 3
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WITNESS, (he hand o! said giantor L thg 4th day of June A 0,19 78,
Signed i the Pesencs of | _Q.z{»'.&-/_l7 -5 1.41—{’113{/‘1/'-'_{.{“’-' o
/ £lsie Brinkernoff //‘;/
I)
/
. |
—_ e — e - i
STATE OF UTAH ) &
) .
County of Rane )
Jrome 4th day of June A C. 187§ persoraliy
~epa: Ngle ¢ terarngf € iR
AT ATV spctaed trcoeme fisce Brinkernoff, a2 wigdow,
AC x:‘.F\\. \
nye: i
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PARTNERSHIP STATUTES

Utah Code Annotated 48-1-6 (1953).

PARTNER AGENT OF PARTNERSHIP AS TO PARTNERSHIP
BUSINESS -- Every partner 1is an agent of the
partnership for the purpose of its business, and the
act of every partner, including the execution in the
partnership of any instrument for apparently carrying
on in the usual way the business of the partnership
of which he is a member, binds the partnership,
unless the partner so acting has in fact no authority
to act for the partnership in the particular matter
and the person with whom he is dealing has knowledge
of the fact that he has no such authority.

Utah Code Annotated 48-1-9 (1953).

PARTNERSHIP CHARGED WITH KNOWLEDGE OF OR NOTICE TC
PARTNER -- Notice to any partner of any matter
relating to partnership affairs, and the knowledge of
the partner acting in the particular matter, acquired
while a partner or then present to his mind, and the
knowledge of any other partner who reasonably could
and should have communicated it to +the acting
partner, operates as notice to or knowledge of the
partnership, except in the case of a fraud on the
partnership committed by or with the consent of that
partner.
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