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IN THE SUPREr1E COURT OF THE STATE OF UTAH 

JOHN PRICE ASSOCIATES, 
INC., A Corporation, 

vs. 

Plaintiff and 
Respondent, 

RICHARD J. DAVIS, and 
CONCJIE M. DAVIS, 

Defendants and 
Appellants. 

Case :Jo. 15474 

BRIEF OF DEFE:1DA.'1TS - APPELLA:JTS 

STATEMENT OF CASE 

On June 16, 1975 the Plaintiff contractor commenced an 

action in Third Judicial District Court, No. 228,634, against the 

Defendant owners seeking to reduce to judgment a promissory note 

dated September 9, 1974 in the principal sum of $10,708.39 

together with interest thereon at the rate of 15% per annum until 

paid. The Defendants answered said complaint, and filed a separate 

counterclaim against the Plaintiff alleging that the Plaintiff 

contractor had failed to timely complete its construction contract 

with the Defendant owners, thus causing the owners to lose their 

long term financing upon the nursing home being constructed. 

The Defendant owners sought delay damages for such unjustified 

delays, together with compensatory damages. 

-1-
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 

Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.



DISPOSITI0:'-1 Dl' THE LOWER COURT 

Plaintiff-Respondent contractor brought a motion for summary 

judgment on its promissory note before the Law and Motion Division 

of the Third Judicial District Court, Judge David B. Dee, presiding, 

on September 7,1977, some days preceeding jury trial of the matter, 

The court granted judgment against the ~efendant-Appellants 

and in favor of the Plaintiff-Respondent upon the promissory note 

in the sum of $10,708.39 together with interest from September 9
1 

1974 to the date of summary judgment in the sum of $3,900.77. 

Further hearing on the matter of attorney fees was !1eld on 

September 20, 1977, one day before trial, and the law and motion 

division of the Third Judicial District Court awarded the Plainhff­

Respondent $4,600.00 attorney fees, together with an additional 

$300.00 attorney fees awarded November 23, 1976, for a total 

of $4,900.00 attorney fees. 

At trial on September 21, 1977, while only partially into t~e 

trial, and upon motion of the Plaintiff-Respondent, the lower 

trial court granted Plaintiff-Respondent's motion for a directed 

verdict in favor of Plaintiff-Respondent and against the Defendants· 

Appellants on t~eir counterclaim for damages arising from the 

alleged delay in completion of the construction contract which 

was the subject matter of the lawsuit. 

It is from the lower court's order granting a dir~cted verdict 

to the Plaintiff-Respondent upon Defendants-Appellants' counterclain 

that Appellants appeal. 
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RELIEF SOUGHT ON APPEAL 

The Defendants-Appellants ask this court to reverse the order 

of the lower court granting a directed verdict on Defendants­

Appellants' counterclaim against the Plaintiff-Respondent, and 

to direct the lower court to try the issues related to the 

claims contained in Defendants-Appellants' counterclaim. 

STATEMENT OF FACTS 

The Defendants-Appellants (hereafter called t!:le "owners"), 

entered into a construction contract with the Plaintiff-Respondent 

(hereafter called the "contractor"), on or about August 28, 1972 

for the construction of a nursing home to be located at 4600 South 

Highland Drive, in Salt Lake City, Utah 84117 for a sum certain 

in the amount of $720,000.00. The contract called for commencement 

of the work within fifteen days after completion of the working 

drawings, or upon mutual consent, but in no case later than 

October 15, 1972. Completion was scheduled, under the terms of 

the contract for June 15, 1972. 

The owners obtained construction financing from Commercial 

Security Bank in the amount of $800,000.00, of which $710,000.00 

was earmarked for the contractor. The owners agreed to execute 

a promissory note for the $10,000.00 balance, and to pay in 

accordance with the terms of the contract. 

There was some delay in obtaining the completed plans for 

the nursing home from the architect, and they were not received 

until some time in the latter part of December, 1972. There is 

yet an unresolved question of fact as to whether or not the 

delay was the fault of the contractor or the owner. 
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In any event change order number one to the original 

contract was executed between the parties on or about LTanuary 3, 

1973 extending the completion date of the contract from June 15, 

1973 to August 1, 1973, an extension of some 47 days. 

Actual construction on the pro1ect did not productively 

begin until the early spring of 1973, and then there were 

several delavs in construction, so that by August 1, 1973 the 

project was only about 50% complete. 

The contractor sought a further extension for completion 

of the contract from the owners on August 21, 1973, and at a 

meeting held between the parties on August 27, 1973 the owners 

agreed to extend the time for completion to and through '1ovember 

30, 1973, with the contractor's agreement to pay Commercial 

Security Bank an extension fee, for extending the interim 

financing the additional time. 

At the same time, the parties agreed that the granting 

of the extension in no wav would waive any claim which the 

owners had against the contractor by reason of the contractor's 

failure to complete the project by August 1, 1973. This was 

embodied in change order number two. 

When :1ovember 30, 1973 came and passed it was apparent 

to the contractor that they would not be able to complete the 

project by that date; hence the contractor sought a third extension 

of time in which to complete the contract, designated as change 

order number 3. The contractor wished to extend the contract 

completion date to DeceTILl)er 30, 1977. The owners refused to grant 

any further extensions of time in which to complete the contract 

and thus this change order was never signed by the owners. 
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A Certificate of Occupancy was issued upon the 

premises on December 26, 1973 by Salt Lake County, at the 

reouest of the contractor, and a certificate of substantial 

completion was executed by the architect and the contractor on 

Janauary 14, 1974, and was countersigned by the owner on 

March 18, 1974. Certain items still remained to be completed, 

but were attached to the certificate as items yet to be completed. 

On March 1, 1974 a document prepared by the 

contractor and sent to the owners, designated as "change order 

number 4" was executed by the owner after having been previously 

executed by the contractor. It should be noted that it is this 

so-called "change order" which gives rise to the legal confrontation 

between the parties on the Defendant-Appellants' counterclaim. 

The State Fire Marshall had directed the owners to 

change certain of the panic hardware on the doors so as to neet state 

fire safty requirements. These changes had not been contemplated 

by the architect, and as such, were not in the original plans. 

The additional cost to the owners was $2,282.00. Negotiations 

were made with the contractor to install the new panic hardware 

for that price. 

The contractor prepared the contract to install the 

additional hardware on the doors, and sent it to the owners 

shortly after February 19, 1974. The contractor placed the 

contract on a change order form which purported to add this 

to the contract of August 28, 1972, and which purported to increase 

the contract time as necessary to complete this work. 

on or about September 12, 1974 the contractor was paid 

off with a $10,461.00 payment from Commercial Security Bank on 

the construction loan, and on or about September 9, 1974 a 

-5-
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promissory note was executed by the owners in favor of the contract( 

for the remainder of $10,708.39. 

ARGUME'.JT 

POINT I 

THE COURT'S ORDER FOR A DIRECTED VERDICT HT FAVOR OF THE PLABTIJ 

RESPONDE:-l"T AND AGAI~JST THE DEFE:-WA."JTS-APPELLANTS IS I:J ERROR &rn 

IS CO~TRARY TO LAW. 

After extensive argument, (T .26-55 1J) and discussion in judge's 

chambers, the Plaintiff-Respondent was permitted to move the court 

for an order directing a verdict in favor of the Plaintiff (T. 34:1( 

Upon Plaintiff's motion, the court directed a verdict in favor of 

the Plaintiff-Respondent and against th~ Defendants-Appellan~s 

(T. 54:lg. While the reasoning of the court in awarding the 

directed verdict is not entirely clear from the transcript, it 

can be pieced together from the argument of counsel. 

Plaintiff's counsel argued that t~e contract was fully paid 

by a payment from the Defendants to the Plaintiff on or about 

September 14, 1974. Plaintiff further argued that paragraph 

17.4 of the AIA construction contract provided as follows: 

"The making of final payment shall constitute a waiver 
of all claims by the owner except those arising from 
.... "and the four exceptions, none of which are 
a!_)plicable to this lawsuit." (T. 29: 4, 12-14) 

The trial court agreed with the argunent of Plaintiff's counsel 

and concluded that the Defendant, by making final payment to the 

Plaintiff, waived any claim thev may have had for damages due W 

delay. 

-6-
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The trial court judge further reasoned that the order 

directing verdict in favor of the Plaintiff should further be 

granted because change order number four supersedes all of the 

provisions of previous change orders, including change order 

number two. 

It is in both of these assumptions as to the state of 

the law that the trial court erred. 

All parties concur that the contract, and change orders 

nurn.bers 1, 2 and 4 were executed by the parties. The question 

for this court to determine is their legal effect. 

Pursuant to the terms of the contract, as expanded by 

change orders one and two, the contraC!:tor had until ~~ovember 30, 

1973 in which to complete the work. Paragraph 16.1 of the contract 

made time of the essence. 

Change Order ~<umber Two also provided as follows: 

"It is expressly understood and agreed that by 
execution of this Change Order 1:/o. 2, owners in 
no way waive any claim which they may have against 
contractor by reason of contractor's failure to 
complete the project on or before August 1, 1973." 

By this paragraph, which is clear on its face, the 

parties agreed that even though the com~letion date of the 

contract was extended beyond August 1, 1977, that tl1e owners 

were reserving their right to make a claim against the contractor 

for his failure to complete the contract by August 1, 1977. 

The problem which faced the trial court and one which 

this court is asked to resolve upon appeal, is what effect the 

subsequent change order number four had upon this provision, and 

further, what effect final payment in September, 1974 had upon 

this provision. 

-7-
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Case law is absolutely clear that parties to a written 

contract may modify, waive, or make new terms to it regardless 

of the provisions in such contract to the contrary. ~assey v. 

Ferguson, Inc., (Utah, 1962), 13 U 2nd 142, 369 P 2nd 296. 

Davis v. Payne & Day, Inc., 10 U 2nd 53, 348 P 2nd 337. 

In the case at bar bot'.1 the owner and t'le contractor 

were free to alter the provisions of the original contract dated 

August 28, 1972, or to waive some of the terms of that contract, 

or to add new provisions to that contract, as thev saw fit, 

regardless of the terms of the original contract to the contrary. 

Cheney v. Rucker, 14 U 2nd 205, 381 P 2nd 86. 

There can be little question that change orders numbers 

one, two and four, if all are deemed to ~e additions to the 

original contract of August 28, 1972, thus modified t'.Bt contract 

to some extent. They were alterations to the contract. An 

alteration is a modification or change in one or more respects 

which introduces new elements into the details of the contract, 

or cancels some of them, but leaves the general purposes and 

effect of the original contract undisturbed. Grant v. Aero­

draulics Co., 91 C.A. 2nd 68, 204 P 2nd 683. 

Paragrap!1 8 .1 of the original contract clearly contemplate 

that written changes to the original contract may occur, and 

incorporates written change orders into the original contract. 

Case law and the contract itself thus clearly establish the 

right of t1:1e owner and th<:! contractor to alter, modifv, or wain 

terms and conditions of the original contract of August 28, 1972. 
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One is then led to the question of what the legal effect 

is when a subsequent modification, alteration or waiver is made 

to a primary contract. 

The courts have held that where a building and construction 

contract is modified by change orders, such modifications or 

variations from the original contract do not abroqate the 

original contract, or the rights and obligations of the parties 

under the original contract, but that the original contract remains 

in force and effect, to the extent that it is not modified or 

altered by the subsequent modifications, alterations, or waivers. 

See 17A, CJS, Contracts, §379, at page 444. 

Thus, a written agreement is not superseded or invalidated 

by a subsequent integration or alteration relating to t~1e same 

subject matter, if the subsequent agreement is not inconsistent 

with the original contract, and is made for a separate consideration. 

See 17A, CJS, Contracts, §382, at page 452. To the extent 

the the subsequent modification or alteration is inconsistent with 

the first contract into which it is integrated, the second contract 

or alteration will supersede or modify the first. Ragan v. 

Schreffler, 306 SW 2nd 494. And a subsequent modification or 

alteration, or waiver, will supersede inconsistent portions of 

the original contract even though there is no express provision 

in the original contract, or the alteration, that such will be 

the legal effect. Decca Records, Inc. v. Republic Recording Co., 

235 ~ 2nd 360. 

In summary, then, where an alteration, modification, or 

waiver does not expressly provide whether and to what extent it is 

intended to operate in discharge or substitution of the first 

-9-
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contract, the two contracts must be interpreted together and 

insofar as they are inconsistent, the alteration, modification 

or waiver will prevail; and the original contract, insofar as 

it is consistent with the purposes and intent of the ?arties, 

and with the alterations, modifications or waivers, will be 

enforced. Dill v. Poindexter Tile Co. (Mo. App., 1970), 451 sw 

2nd 365. 

To the extent that change orders one, two and four 

altered, modified, or waived the conditions set forth in the 

contract of August 28, 1972, the original contract was superseded 

to that extent. In all other respects; however, the original 

contract remained the same, and is enforceable. 

As to change order number one, the completion date was 

amended, or altered, and extended from June 15, 1973 to August 1, 

1973, an extension of some 47 days. 

By change order number two, the completion date was 

again altered, and extend<:?d from August 1, 19 7 3 to i1ovember 30, 

1973. But crucial to this argument, is that by change order 

number two the parties expressly understood and agreed that 

the contractor agreed to waive a defense he might otherwise have 

had against the owner. The owner and the contractor agreed 

on August 27, 1973, some 27 days after the August 1, 1973 

deadline, that the owner could retain its claim, or could 

reserve its claim, against the contractor for the contractor's 

failure to complete the contract by August 1, 1973, and this 

despite the fact that the contractor would be allowed to finish 

the work. 
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Ordinarily, the owner, by permitting the contractor 

to continue with completion of the work after the contractor's 

delay in performance, would have constituted a legal waiver on 

the part of the owner to make a claim against the contractor 

for delav damages. 13 Am. Jur. 2nd, Building and Construction 

Contracts, §53, at page 57. In t'.1is case, the ownersspecifically 

reserved to themselves the right to make a claim against the 

contractor for delav danages, even though the contractor was 

permitted to complete the work. 

It is clear that the parties intended by change order 

number two to separate the issues of completion date by the 

contractor, and the reservation of a claim by the owner to 

make a clain for delay damages. If the two issues are separate 

and distinct, so far as the parties were concerned, t~en it 

is immaterial how long the contractor was given to complete 

the project. Counsel for the contractor seems to recognize 

this assertion when he stated in his argument for a directed 

verdict that the provisions of change order number two would 

still be alive, except for the payoff by the owners of the 

contract on September 12, 1974. (T. Dern, 46: 25-27) 

That the parties intended the issues of owners' claim 

for delav damages to be distinctly separate from date of completion, 

is further shown by the fact that the 9arties entered into this 

agreement on August 27, 1973, some 27 days after t~e default of 

the contractor in the completion date. The contractor, knowing 

it was in default, still agreed to be liable to the owner for 

delay damages, while at the same time seeking an extension in 

which to complete the contract. 

-11-
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The crux of the appeal is then, not whether change order 

number four, which granted an extension of time as was reasonably 

necessary to complete the installation of the panic hardware, 

superseded the owner's reservation of a claim against the 

contractor for delay damages, since such clearlv was not t~e 

intention of the parties, but rather, it is whether the reservatio 

of owners' claim against the contractor for delay damages was 

extinguished by the final payment on the contract on September 12, 

1974. 

Section 17.4 of the contract provides that final 

payment bv the owner does constitute a waiver of all claims 

by the owner against the contractor, with four exceptions, 

none of which probably apply here. By the execution of 

change order number two, however, the contractor agreed to 

a fifth exception, that could not be extinguished by final 

payment by the owners. With the execution of change order number 

two the parties understood and agreed that the owner could 

maintain an action against the contractor for delay damages 

for the contractor's failure to complete the project by August 

1, 1973, without regard to when the contractor actually 

completed the job. In fact the parties anticipated that the 

contractor would complete the work, and that he would be 

entitled to his pay under the terms of the contract when he 

did complete the project. In view of this anticipation, or 

perhaps, in spite of it, the parties still agreed that the 

owner could maintain an action for delay damages against the 

contractor for delay damages. 

If this be the case, then paragraph 1 7. 4 of the original 
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contract was in fact modified or altered. A new exception must 

necessarily be inferred, to wit: The parties agreed that the 

owner could maintain an action against the contractor for delay 

damages even though the contractor completed the work, and made 

a claim for final payment under the contract, and was paid. 

This has to be the logical conclusion of the intention 

of the parties when they executed change order number two. To 

rule otherwise would be to misconstrue the natural intention of 

the parties. If the parties had int~nded final payment to cut 

off the owners' rights to make claim against the owner for 

delay damages, they would have said so in change order number 

two, or they would have said that the final payment would be 

adjusted by an appropriate reduction for owners' claims for 

delay damages against the contractor. This was not done because 

the parties clearly kept the issue of completion, and thus 

demand for payment under the contract, and the issue of a claim 

for delay damages separate and distinct. 

Whether the owners payment of the contract in full 

on or about September 12, 1974 constituted a waiver to any 

claim they may have had against the contractor for delay 

damages will depend upon this court's interpretation of the 

legal effect of change order number two upon section 17.4 

of the original contract. 

In many, many cases, the courts have held that the 

mere acceptance of work by the contractee, and payment therefor 

did not constitute a waiver on the contractee's part to claim 

delay damages against the contractor. This was the ruling, 

for example, in El Paso & s.w. R. Co. v. Harris, (Tex. 
,... 
~iv. App.) I 

110 SW 145, 115 ALR 92, 93, •,;here the court held that a railroad 
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construction contractor's acceptance of a voucher for work 

performed did not preclude recovery of damages for delay, such 

damages not being included in the terms of the vouc~er. 

In Selden Breech Construction Company v. University 

of Michigan, (D.C., 1921) 274 F. 982, the court held that the 

acceptance by a contractor of an extension of time in which to 

complete work from his subcontractor was not a waiver of the 

contractor's right to recovGr damages from the subcontractor 

for the subcontractor's delay in performance. See also, 

Edge Moor Iron Co. v. U.S. (1925), 61 Ct. Cl. (F) 392. 

In Pneumatic Gun-Carriaae and Powder Co. v. U.S. (1901) 

36 Ct. Cl (F) 71, a contractee was held not to have waived 

his right to recover <larnages against the contractor for delay 

damages by paying the amount due under the contract and by 

executing a release in full, since the anount due under the 

contract was not in dispute. 

In building construction projects generally, the contNc~ 

has generally been held not to have waived his right to recover 

delay damages against the contractor resulting from the default 

of the contractor, where the contractor proceeds with the work 

after default where the contractee protests the delay. 115 ALR 9C 

It is evident that by change order number two, the owners 

preserved unto themselves an absolute, and not a conditional 

right, to make a claim against the contractor for delay damages. 

That right could not be abrogated, either by change order number 

four, or by section 17.4 of the contract, which it superseded, 

to the extent that section 17.4 and the clause reserving unto ~e 

owners a claim against the contractor for delay damages in 

change order number two were inconsistent with each other · 
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The only way in which owner's reservation of a right 

to claim delay damages against the contractor could have been 

abrogated would have been by a subsequent waiver. Such a waiver 

would have required the owners to have knowingly waived this 

valuable right. To do that, the owners, it must be shown, 

must have had knowledge of the existence of their right, and 

must have intentionally waived that right, and such waiver 

must have been supported by a valuable consideration. There 

was never a subsequent writing after change order number two 

wherein the owners waived their right to claim delay damages 

against the owners. See Phoenix Ins. Co. v. Heath, 90 Utah 187, 

61 P 2nd 308. 

There is not one shread of evidence in the record, or 

otherwise, to substantiate the proposition that the owners 

knowingly and intentionally abrogated the right they preserved 

unto themselves to make claim upon the contractor for delay damages 

when they paid off the contract amount on September 12, 1974. 

7he evidence is to the contrary. If the owners had intended 

to permit a waiver of their rights for delav damages to occur 

upon final payment, it seems illogical that they did not make 

provision for a set-off for delay damages at the time of 

final payment. If the contractor was further permitted to 

continue to complete the contract, certainlv the contractor could 

make claim upon the owners for the remainder due on the contract 

independent of the owners' claims against the contractor for 

delay damages. 
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CONCLUSION 

The trial court erred in failing to apply the proper 

construction to the facts of the case, and in further failing 

to apply the proper law. Clearly, the owners reserved unto 

themselves by change order nUillber two, the right to claim damages 

for delay in the completion of the construction of the nursing 

home in question against the contractor. This right was not 

abrogated either by the execution of change order number four 

giving the contractor additional time as necessary to install 

the panic hardware, nor by the final payment on September 12, 

1974 to the contractor of monies due under t!1e contract. The 

reservation of the right to make claim against the contractor 

for delay damages was separate and distinct from the issue of 

the completion of the contract by the contractor, and his right 

to make claim against the owner for funds due under the contract 

upon completion. 

Section 17.4 of the original contract was altered to 

the extent that the reservation of a claim for delay damages 

was reserved to the owners in change order number two. The 

owners could bring their suit to collect for delay damages 

at any time after completion, even after final payment was 

made on the contract. 
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CHANGE 
ORDER 

" 9 OWN EK 

A-1 

0 

B 
1\iA oocu.-.::sT c101 

ARCHITECT 
CCNTRACTOK 
FIElD 
OTHER 

0 

PROJECT: 
'"JC.:?. ocdress) 

TO \Contractor) 

ciG~S I)iG HOaC: 
4600 SOU?H HIGHLA;m DRIVC:: 
S.;LT LAKE CI~Y 1 UTAH 

r 1 

e: 9 
, If.: 

or.(_ ... :,~ 
_Io /11 J7b 

~ ·' . 
CHANGE ORDER NUMBER: 2 

ARCHITECT'S PROJECT NO: 
JOHN PRICE ASSOCIATES 
35 CE!lTURY PARX ;·/AY 
SALT LAKE CITY, iJTAH A4ll5 

CONTRACT FOR: NURSDlG HOME 
JPA PROJECT :394 

L _J CONTRACT DATE: 
You are directed to make the following changes in this Contr;:ict: 

Extend corn?letion date of construction ~~rough Nover::ber 30, lq73 
in ccnsiderat,ion of payment of a two thousand dollar (S2,000.00) 
fee to the Owner and Com.~ercial Security Bank. 

The Bank, Commercial Securitv Bank, acrees and accepts 
the terms and conditions of this Chan~e Order and 1·:.:11 
dis?urse funds for construction purposes oer the term 
and con~itions of the Contract. 

; DEFENDANT'S 
, { EXHIBIT 
-~ 

It is expressly understood and agreed that by execution of this 
Change Order No. 2, owners in no way waive any claim which they 
may have against contractor by reason of contractor'~ failure-to .• ./. 
complete the project on or before August l, 1973./(Jtr'- {Y)/_~1 ?J,;-~ 

Th~ adg::i;:J CcMract Sum was . . . . . . . • ,S 720 , 0 0 0. CO 
Net change bv previous Change Orders . . . . . . • . . . . . • • . • • S----- ·0----
The Contract Sum prior to this Change Order was. . . . . . • . . . • • • . S 720, 000. 00 
The Contract Sum will be jj~~==dX(unchanged) by this Change 0:-cler. • S-------0---
The new Contract Sum including this Ch:nge Order will be , . . • • • • . • . S 720, 0-00. 00 
The Can?~act Time will be (increased) =Qt~ltmllh.ll'l:ge!t~y l(:·:XXXXX~~ 
The Date of Completion as of t:ie d.?te of this Cli~nge Order therefore is ~Iove;;iber 30, 19 73 

A.~c:-i1-:-~c7 
~·= ~~~~ ~~r~~n ~au~H 

~y~~~~~~~~~~~~~~ 
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THE AMERICAN INSTITUTE OF ARCHITECTS 

. 'b"' 1 2,:;1 IT-----·-·-··· 

\';. :·: :;; ........ ]);~ . .,.· .1..s. _ .. 

Da+e ............... i"/")rb 
' .:'."""' { d""" ..J,,,,,m.11,., 

AJA Document A107 

Standard Form of Agreement Between 
Own€r and Contractor 

Short Form Agreement for Srnali Construction Contracts 

Where the Basis of Payment is a 

STIPULATED SUM 
THIS DOCU.'v1£/\fT HAS IMPORTA.'IT LEGAL CO.\/SEQUENCES; CONSULTATI0.'1 WITH 

AN ATTORNEY IS ENCOURAGED WITH RESPECT TO ITS COMPLETION OR ,WODIFICATION 

. For ot/-:er contracts the A/A issues Standard Forms of Owner-Contractor Agreements and Standard General Conditions 
of the Contract for Construction for use in connection therewith. 

AGREEMENT 

made this Twenty-Eighth 
Hundred and Seventy-Two. 

BETWEEN 

day of August in the year Nineteen 

RICHARD J. A..'10 CONNIE H. DAVIS -------------- the Owner, and 

JOHN PRICE ASSOCIATES, INC. ----------------- the Contractor. 

The Owner and Contractor agree as set forth below. 
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( A-2 

contractors or for labor, mat-;rials, or equipment, (..;) 
dJmage to another contractor, or (5) unsatisfactorv 
prosecution of the Work by the Contractor. · 

17.3 Final pa)ment shall not be due until the Con­
tractor has de!" ered to the Owner a complete release of 
all I ens arising out of this Contract or receipts in fu!I 
covering ail labor, materials and ec;u1pment for i1hch a 
lien could be filed, or a bond satisfactory to the Owner 
indemnifying him against any lien. 

17A The makir:g of final payment shall constitute a 
waiver of all claims by the Owner except those arising 
from. (1) unsettled liens, (2l faulty or defective Work ap­
peu1ng after Substantial Completion, (3) failure of the 
\\'or'< to complv with the requirements of the Contract 
Documents, or (4) terms of any special guarantees re­
q::1ired by the Contract Documents. The acc~ptance 
or final payment shall constitute a waiver of all claims 
by the Contractor except those previously made in 
writing and still unsettled. 

ARTICLE 18 
PROTECTION OF PERSONS AND PROPERTY 

The Contractor shall be responsible for initiatin". main­
taining, and supervising all safety precautions aQnd pro­
grams in connection with the Work. He shall take all 
reasonable precautions for :he safety of, and shall provide 
all reasonable protection to prevent damage, injury or 
loss to (1) all employees on the Work and other persons 
who may be dfected thereby, (2) all the Work and all 
materials and equipment to be incorporated therein, 
and !3) other property at the site or adjacent thereto. 
He shall comply with all applicable laws, ordinances, 
rules, regulations and orders of any public authority 
having jurisdiction for the safety of persons or property 
or to protect tnem from damage, injury or loss. All 
damage or loss to any property caused in whole or in 
part by the Contractor, any Subcontractor, any Sub­
subcontractor or anyone directly or indirectly employed 
by any of them, or by anyone for whose acts any oi 
them may be liable, shall be remedied by the Contractor, 
except damage or loss attributable to faulty Drawings or 
Si..ecifications or to the acts or omissions of the Owner 
or Architect or anyone employed by either oi them or 
for whose acts either of them may be liable but which 
are not attributable to the fault or negligence of the 
Contractor. 

ARTICLE 19 
CONTRACTOR'S LIABILITY INSURANCE 

The Contractor shall purchase and maintain such in­
surance as will protect him from claims under \\Orkmen's 
compensation acts and other employee benefit acts. 
from claims for damages because of bodily injury, in­
clud:ng death, and from claims for damages to propertv 
which may arise out of or result from the Contractors 
operations under this Contract. whether such operations 
be bv h1m5eli or bv anv Subcontractor or anvo~~ directlv 
or indirectly employed by anv or them. This 1nsurJnce 
shJll be written for not less than any limits oi liability 
specified as part of this Contract. or rec;uired bv law. 
whrchever is the greater, and shall inciude contractual 
liability insurance as applicable to the Contractors obli-

( 

gations under ?aragra;::h 11.10. Certificates of such in­
surance shall be filed "'it~ the Owner. · 

ARTICLE :io 
OWNER'S llAolllTY INSURANCE 

The O".r.er shall be re<ponsible for purciiasing and 
ma1nta1n1ng his own liability ins;,irance a~d. at his oo­
t1on, may maintain such insurance as "'iii protect ni~ 
against claims which may arise from operations under 
the Contract 

ARTICLE 21 
PROPERTY INSURANCE 

21.1 Unless otherwise provided, the Owner shall pur­
chase and maintain property insurance upon the entire 
Work at the site to the iull insurable ,·a!ue thereof. This 
insurance shall include the interests of the Owner, the 
ContrJctor, Subcontractors and Sub-subcontractors in 
the Work and shall insure against the perils of Fire. 
Extended Coverage, Vandalism and ,\.\alicious Mischief. 

21.2 Anv insured loss is to be adjusted with the Owner 
and made payable to the Owner as t:u;tee for the 
insur.eds, as th~ir inter'!!St> m;iy appear. si,:bject to the 
requireme,.,ts or any mortgagee clause. 

21.3 The Owner shall iile ;i copy of all policies with 
the Contractor prior :o the commencement of the \\'ork. 

21.~ The 0.wner and Contractor waive all rights against 
each other ror damages caused by fire or other peri!s 
to the extent covered by insurance provided under this 
paragraph. The Contractor shall require similar waivers 
by Subcontractors and Sub-sl:bcontractors. 

ARTICLE 22 
CHANGES IN THE WORK 

22.1 The Owner without invalidating the Contract may 
order Changes in the Work consisting of additions. de­
letions, or modifications, the Contract Sum and the 
Contract Time being adjusted accordingly. All such 
Changes in the Work shall be authorized by written 
Change Order signed by the Owner or the Architect as 
his duly authorized agent 

22.2 The Contract Sum and the Contract Time may be 
changed only by Change Order. 

22.3 The cost or credit to the Owner from a Change in 
the Work shall be determined by mutual, agreement. 

ARTICLE 23 
CORRECTION OF WORK 

The Contractor snail correct anv Work that fails to con­
form to t~e requirements of the Contract· Documents 
where such failure to conform appears during the 
pro~ress of the \\'ork, and shall remedy any defects 
due to faulty materials. equipme!'lt or workmanship 
which a;ipear within a period oi one year from tne 
Date of Sub;tantial Completion of the Co:i:ract or within 
:>UCh ionger perioci of :ime .?S may be ~res.c:-ibed by la'v 
or by the terms oi any applicable ;pecial suJrantee re­
quired by the Contract Documents The pro,·1;ions of this 
,,.rticle 23 apply to \\'ork done by Subco;,tra~:ors as well 
as co Work done by direct emplovees oi the Contractor. 
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ARTICLE 1 
THE WORK 

( 

The Co,-itractor shall perform all the Work required by the Contract Documents for 
{H!rt if!>~·t the cap:ion di?:)cnpt1vt? of tli~ Work .u used on ochtr Conrra.ct Oocuml!n(S.; 

The construction of a Nursing Home, located at 4600 Highland Drive, 
Salt :.ake County, Utah, which real property is ;r.ore particularl•: 
desc.::-ibed as follows: Beginning at a point in the canter of a Cc•.inty 
Roa~ 90 rods West and North 15° \·lest 83.15 rods from the Southeast 
corner of Section 4, Township 2 South, Rangel East, Salt Lake Base 
and ::eridian, running thence North 15° !·iest 5 rods; thence South 
97° 30' West 453 feet, more or less, to t..'1e Cel"l.ter of Big Cottonwood 
Ditch; thence Southeasterly along the center of said ditch s rods, 
more or less, to a point which is South 87° 30' West from b1e point 
of ~eginning; thence North 87° 30' East 25 rods, more or less, to t.~e 
point of beginning. 

In accordance with the attached Prelitlinary Design Drawings A-1 anc 
A-2, revised February 22nd, 1972 

The .A.rchitect for this Project is 

ARTICLE 2 
ARCHITECT 

M. E. Harris, Jr., 315 East Second Sout::i., 
Salt Lake City, Utah 

ARTICLE 3 
TIME OF COMMENCEMENT ANO COr\.IPU:TION 

The Work to be performed under this Contract shall be commenced wi ~'1in fifteen (15) days 
after completion of working drawings, or upon mutual agreement. :n no 
case shall construction commence after October 15th, • 

and completed within t· .... o hundred forty five days after start or ?rior 
to June 15th, 1973. 

ARTICLE 4 
CONTRACT SUM 

The Owner shall pay the Contractor for the performance of the Work, subject to additions ~nd deductions by Change 
Order as provided in the General Conditions, in current funds, the Contract Sum of 
!St.1(eo n~re the fumt> sum .amount .. unit prices. or both. u desir~.J 

Sever. Hundred Twenty Thousand Dollars and no/100 ------- ($720,000.00) 
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( ( 
ARTICLE 5 

PROGRESS PAYMENTS 

Based upon Applications for Pavment submitted to the Architect by the Contractor ar.d Ccrtiiicates for Payment 
issued by che Architect, the Owner shall make progress payments on account oi the Contract Sum to the Contractor 
as follo>'s: 
o•.;:"le::- ·,;a.::-rants that he has a firl'l written col!'.::iittll'.e:lt fror.. CcrrL-r.ercial 
Seci.;:=ity Bank in the amount of $800,000.00 for the co:i.stru:::tion of 
a ::·-"rsi::g Home Facility. The Owner and Com:7:ercial Security Ban!< •.vill 
iss'.l2 to the Contractor, a letter stating that $710, 000. 00 will be 
available to the Contractor to use in the construction of the facility. 
'.:his letter shall further state that the Contractor can, at his option, 
·,.;i-:::i_draw funds monthly, s.ubject to interest on the withdrawn dollars 
at t~e rate of nine percent (9%). Contractor shall reimburse ban.~, 
interest only, for such draws. Balance of $10,000.00, due under the 
contract shall be paid by Owner to Contractor in equal monthly installments 
beginning with the fourth month after completion of the project, through 
t:1e se 11enth month, or a total of four ( 4) consecutive payments. Con­
:ractor' s obligation to Comr:'.ercial Security Bank is only for the payment 
o~ interest on construction funds used by the Contractor during the interi~ 
cor.struction period. (Continued on ?age 3-A. 

ARTICLE 6 
FINAL PAYMENT 

The Owner shall make final payment thirty ( 30) days af:er completion ol the Work, provided 
;he Cor:trac: be then fully performed, subject to the provisions of Article 1i oi the General Conditions. 

ARTICLE 7 
ENUMERATION OF CONTRACT DOCUMENTS 

The Contract Documents are as noted in Paragraph 8.1 of the General Conditions and are enumerated as follows: 
lli;c !Je!ow ihe A.grttm~nt. Cnnditron1 ol r~e Contracc ICenerJ/, SuQplemenr~. and oth•r Condllionsi. Onw1np. Specifiaticuu. Add!nd~ an'!1 accep!fd 
..V:!rr-.ites, showing pare or sh~~c numt>ers m .111 c.zses ind datr:J where lQplia.ble.I 

~he Drawings, Specifications, General and Special Conditions, shall be 
provided herein upon completion and.a9proval by signature of t.~e 
referenced items by the Owner, Architect, and Contractor. It is 
further agreed that the Contractor shall have the aut.~ority of . 
responsibility to work directly with the Architect to keep the ProJect 
cost within the Contract amount. 
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Article 5 - Progress Payments, (Continued): 

oraw requests, if elected, shall be as follows: 

on or about the 10th of each month, ninety percent (90%) of the 
pro9ortion of the Contract Suw pro?erly allocable to labor, materials, 
and equipment incorporated in the Work and ninety percent (90%) of the 
oortion of the Contract Sum oroperly allocable to materials and 
e~uipment suitably stored at.the site or at some other location agreed 
upon in writing by the parties, up to the 1st day of that month, less 
~1e aggregate of previous payments in each case; and upon Substantial 
co~oletion of the entire Work, a sum sufficient to increase the total 
payments to one hundred percent (100%) of the Contract sum, less such 
retainages as the Architect shall determine for all incomplete Work ar..d 
unsettled claims. 

After 50% of the work has been completed, the retained amount shall 
be decreased to 5%. 
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GENERAL CONDITIONS 

ARTICLE 8 
CONTRACT DOCU1\.\ENTS 

a.1 The Contract Documents consist of this Agreement 
(which includes the General Conditions), Supplementary 
and other Conditions, the Drawings, the Specifications, 
all ,,,_ddenda issued prior to the execution of this Agree­
ment. all amendments, Change Orders, and written 
interpretations of the Contract Documents issued by 
the Architect. These form the Contract and what is 
required by any one shall be as binding as if required 
by all. The intention of the Contract Documents is to 
include all labor, materials, equipment and other items 
as provided in Paragraph 11.2 necessary for the proper 
execution and completion of the Work and the terms 
and conditions of payment therefor, and also to include 
all Work which may be reasonably inierable from the 
Contract Documents as being necessary to produce the 
intended results. 

8.2 The Contract Documents shall be signed in not less 
than triplicate by the Owner and the Contractor. If either 
the Owner or the Contractor do not sign the Drawings, 
Specifications, or any of the other Contract Documents, 
tl)e .-'lrchitect shall identify them. By executing the Con­
tract. the Contractor represents that he has visited the 
site l!1d familiarized himself with the local conditions 
under which the Work is to be performed. 

8.3 The term Work as used in the Contract Documents 
includes all labor necessary to produce the construction 
required by the Contract Documents, and all materials 
and equipment incorporated or to be incorporated in 
such construction. 

ARTICLE 9 
ARCHITECT 

9.1 The Architect will provide general administration 
of the Contract and will be the Owner's representative 
during the construction period. 

9.2 The Architect shall at all times have access to the 
Work wherever it is in preparation and progress. 

9.3 The Architect will make periodic visits to the site 
to familiarize himself generally with the progress and 
quality of the Work and to determine in general if the 
Work is proceeding in accordance with the Contract 
Documents. On the basis of his on-site observations as 
an architect, he will keep the Owner informed of the 
progress of the Work, and will endeavor to guard the 
Owner against defects and deficiencies in the Work of 
the Contractor. The Architect will not be required to 
make exhaustive or continuous on-site inspections to 
check the quality or quantity of the Work. The r".rchi­
tect will not be resoonsible for constructi.:in mean;. 
method;, techniques,· sequences or procedures, or for 
>aietv precautions and programs in connection with the 
\\'ork, and he will not be responsible for the Contractor's 
farlure to carrv out the Work in accordance with the 
Contract Documents. 

9.4 Based on such observJtions and the Contractor's 
Applications for P.1yment, the Archicect will determine 
the amount; owing to the Contractor and will issue Cer­
tificates for Pavment in accordance with Article 17. 

9.S The Architect will be, in the first instance, the in­
terpreter of the requirements of the Contract Documents. 
He will make decisions on all claims and disputes be­
tween the Owner and the Contractor. All his decisions 
are subject to arbitration. 

9.6. The Architect will have authority to reject Work 
wh1d1 does not conform to the Contract Documents. 

ARTICLE 10 
OWNER 

10.1 The Owner ;hall furnish all surveys. 

10.2 The Owner shall secure and pay for easements for 
permanent structures or permanent changes in existing 
facilities. 

10.3 The Owner shall issue all instructions to the Con­
tractor through the Architect · 

ARTICLE 11 
CONTRACTOR 

11.1 The Contractor shall supervise and direct the 
Work, using his best skill and attention. The Con­
tractor shall be solely responsible for all construction 
means, methods. techniques, sequences and procedures 
and for coordinating all portions of the Work under 
the Contract. 

11.2 Unless otherwise specifically noted, the Contractor 
shall provide and pay for all labor, materials, equipment, 
tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and 
services necessary for the proper execution and comple­
tion of the Work. 

11.3 The Contractor shall at all times enforce strict 
discipline and good order among his employees, and 
shall not employ on the Work any unfit person or any­
one not skilled in the task assigned to him. 

11.4 The Contractor warrants to the Owner and the 
Architect that all materials and equipment incorporated 
in the Work will be new unless otherwise specified. and 
that all Work will be of good quality, free from faults 
and defects and in conformance with the Contract Docu­
ments. All Work not so conforming to these standards 
may be considered defecti,·e. 

11.S The Contractor shall pay all sales. consumer. use 
and other similJr t~xe~ reo•Jire~ by bw 2.n'.l ~hall secure 
all permits, rees and licens'es necess.lry for the execution 
of the Work. 

11.6 The Contractor shall give all notices and ~omp!y 
with all laws, ordin~nces, rules, regulations, and orders 
of any pwblic authority bearing on the performance of 
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( 
the Work, and sh.ill notify the Archnect if the Drawings 
0nd Spe(ifications are at variance therewith. 

11.i The Contractor shall be r~~pons1ble for the acts 
and omissions of all his employees and all Subcon­
tractor5, their agents and employees and all other persons 
performing any of the Work under a contract with the 
Contractor. 

11.8 The Contractor shall review, stamp with his ap­
pmnl and submit all sampl~s and shop drawings as 
directed for approval of the Architect for conformance 
with the design concept and with the information given 
in the Contract Documents. The Work shall be in ac­
cord;ince with approved samples and shop drawings. 

11.9 The Contractor at all times shall keep the premises 
free from accumulation of wa;te materials or rubbish 
caused by his operations. At the completion oi the Work 
he shall remove all his waste materials and rubbish from 
and about the Project as well as his tools, construction 
equipment, machinery and surplus materials, and shall 
clean all glass surfaces and shall leave the Work "broom 
clean" or its equivalent, except as otherwise specified. 

11.10 The Contractor shall indemnify and hold harmless 
the Owner and the Architect and their agents and em­
ployees from and against all claims, damages, losses and 
expenses including attorneys' fees arising out of or result­
ing from the performance of the Work, provided that 
any such claim, damage, loss or expense (1) is attribut­
able to bodily injury, sickness, disease or death. or to 
injury to or destruction of tangible property (other than 
the Work itself) including the loss of use resulting there­
from, and (2) is caused in whole or in part by any 
negligent act or omission of the Contractor, any Sub­
contractor, anyone directly or indirectly employed by any 
of them or anyone for whose acts any oi them may be 
liable, regardless of whether or not it is caused in part 
by a party indemnified hereunder. In any and all claims 
against the Owner or the Architect or any of their agents 
or employees by any employee of the Contractor, any 
Subcontractor, anyone directly or indirectly employed by 
any of them or anyone for whose acts any oi them may 
be liable, the indemnification obligation under this Para­
graph 11.10 shall not be limited in any way by any limi­
tation on the amount or type of damages, compensation 
or bo::nefits payable by or for the Contractor or any Sub­
contractor under workmen's compensation acts, dis­
ability beneiit acts or other employee benefit acts. The 
obligations of the Contractor under this Paragraph 11.10 
shall not extend to the liability of the Architect, his 
agents or employees arising out of (1) the preparation 
or approval of maps, drawings, opinions, reports, sur­
veys. Change Orders, designs or specifications, or 12) the 
giving of or the failure to give directions or instructions 
by the Architect, his agents or employees provided such 
giving or failure to give is the primary cause of the 
injury or damage. 

ARTICLE 12 
SUBCONT:tACTS 

12.1 ,.,_ Subcontr<Jctor is a person who has a direct 
cwtract -.vith the Contractor to perform Jny oi the \VorK 
a: th~ site. 

12.2 l.}nless otherwise specified in the Contract Docu-

t . ' ( 
men s or in tne ln>tructions tu r.idders, the Contractor, 
as soon as practicJble after the award of the Contract 
shall fur~ish to the t\rch1tect in writing ·a list of th~ 
"."mes ot Subcontractors proposed for the p<incipal por­
tions ut the Work. The Contractor shall not employ any 
Subcontractor to whom the Architect or the Owner may 
hJve a reasonable objection. The Con tractor sn;ill not 
be required to emplov an1· Subcontractor to whom he 
has a reJsonable objection. Contracts between the 
Contractor and the Subcontractor shall be in ~ccordance 
with the terms of this Agreement ~:id shall include the 
General Conditions of this Agreement in;ofar as appli­
cable. 

ARTICLE 13 
SEPAaATE CONTRACTS 

The Owner has the right to let other contracts in con­
nection with the Work and the Contractor shall properly 
cooperate with any such other contractors. 

ARTICLE 14 
ROYALTIES ANO PATENTS 

The Contractor shall pay all royalties and iicense fees. 
The Contractor shall defend all suits or cla:::1s for in­
fringement of any patent rights and shall save the 
Owner harmless from loss on account thereof. 

ARTICLE 15 
ARBITRATION 

All claims or disputes arising out oi this Cont~c: or :he 
breach thereof shall be decided by arbitration in acco:'ti­
ance with the Construction Industry Arbitra:ion Rules of 
the American Arbitration Association then obtaining unless 
the parties mutually agree otherwise. Notice of the de­
mand for abitrat1on shall be tiled in writing with the 
other party to the Contract and with the American Arbi­
tration Association and shall be made within a reasonable 
time after the dispute has arisen. 

A~TICLE 16 
TIME 

16.1 All time limits stated in the Contract Documents 
are of the essence oi the Contract. 

16.2 If the Contractor is delayed at any time in the 
progress of the Work by changes ordered in the Work, 
by labor disputes, fire, unusual del.i.y in transportation, 
unavoidable casualties, auses beyond the Contrac:or's 
control, or by any cause which the Architect may de­
termine justifies the delly, then the Contract Time shall 
be extended by Change Order ior such reasonable time 
as the Architec: may determine. 

ARTICLE 17 
PAYMENiS 

17.1 Pavments shail be made as pro•:ided in Artic!e 5 
of this Agreement, 

17.2 Pa,ments m:!y be withheld or. account oi (1) de­
fective Work not remedied, '2) claim; filed, 13) failure 
of the Cont;actor to make payments properl~· to Sub-
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ARTICLE 24 .• 
TERMINATION BY THE CONTRACTOR 

If the Architect fails to issue a Certificate of Payment 
for J period oi thirty days through no fault of the Con­
tractor, or if the Owner fails to make payment thereon 
ior a period oi thirty days, the Contractor may, upon 
seven days' written notice to the Owner and the Archi­
tect. terminate the Contract and recover from the Owner 
pavment for all \\'ork executed and for any proven loss 
sustained upon any materials, equipment, tools, and 
con;truct1on equipment and machinery, including rea­
sonable proi1t and damages. 

( 

ARTiCLE 25 
TERMlNATION BY THE OWNER 

If the Contractor defaults or neglects to carry out the 
Work in accordance with the Contract Documents or 
fads to perform any provision oi t~e Contract, the Owner 
may. after seve" dJvs' written notice to the Cor.tractor 
and without prejudice to an•; other remed•/ r.e may have, 
make good such deficie'1cies and mav deduct t~.e cost 
thereof irom the payment then or thereafter due the 
Cont,actor or. at his opt:on, may terminate the Contract 
and take possess:on of the site and of ai: materials, equip­
ment. tools. and construction equipment and macninery 
thereon owned by the Contrac;or and may iinish the 
Work by whatever method he may deem expedient. ;.nd 
ii the unpaid balance of the Contract Sum exceeds the 
expense of finishing the Work, such excess shall be paid 
to the Contractor, bur if such expense exceeds such 
unpaid balance, the Contractor >hall pay the difference 
to the Owner. 
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This Agreement executed the day and year first written above. 

OWNER RICH.'ZL'.W J. AND CONNIE ~1. 

AGREED: 

'Arc:1i tect '""' / / Co!i.unercial Secu=i ty Bank 
I) 
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