Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1978

John Price Associates, Inc, A Corporation v.
Richard J. Davis, And Connie M. Davis : Brief of
Defendants-Appellants

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.]law.byu.edu/uofu_sc2
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors. Kent B. Linebaugh; Attorney for Plaintiff-RespondentDavid K.
Smith; Attorney for Defendants-Appellant

Recommended Citation

Brief of Appellant, Price v. Davis, No. 15474 (Utah Supreme Court, 1978).
https://digitalcommons.law.byu.edu/uofu_sc2/900

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme

Court Briefs (1965 -) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F900&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F900&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F900&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F900&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/900?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F900&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

IN THE SUPREME COURT OF THE STATE OF UTAH

JOHII PRICE ASSOCIATES,
INC., a Corporation,

Plaintiff and
Respondent,

Case No. 15474

RICHARD J. DAVIS, and
CONNIE M. DAVIS,

Defendants and
Appellants.

BRIEF OF DEFENDANTS-APPELLANTS

Appeal from the Third Judicial District Court
of Salt Lake County, State of Utah
The Honorable Macellus X. Snow, Judge

JARDINE & BALDWIN

Kent B. Linebhaugh

700 Commercial Securitv Bank Building
79 South State Street

P.0O. Box 11503

Salt Lake City, Utah 84147

Attornevs for Plaintiffs-Respondents

DAVID X. SMITH

4735 Highland Drive

Salt Lake City, Utah 84117
Attorney for Defendants-
Appellants

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



TABLE OF CONTENTS

TABLE OF CASES AND STATUTES

i
STATEMENT OF CASE 1
DISPOSITION IN LOWER COURT 2
RELIEF SOUGHT ON APPEAL 3
STATEMENT OF FACTS 3
ARGUMENT:
POINT I: THE COURT'S ORDER FOR A DIRECTED VERDICT
IN FAVOR OF THE PLAINTIFF-RESPONDENT AND AGAINST
THE DEFEWDANTS~-APPELLANTS IS IN ERROR AND CONTRARY
TO LAW 6
CONCLUSION 15

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



TABLE OF CASES AND STATUTES

CASES: .
Cited at Page:

Cheney v. Rucker, 14 U 2nd 205, 381 P 2nd 86 8
Davis v. Payne & Day, Inc., 10 U 2nd 53, 348 P 2nd

337 8
Decca Records, Inc. v. Republic Recording Co.

235 F 2nd 360. 9
Dill v. Poindexter Tile Co., (Mo App, 1970), 451

SW 2nd 365 10
Edge Moor Iron Co. v. U.S., (1925), 61 Ct Cl (F)

392 14
El Paso & 5.W. R. Co. v. Harris, (Tex Civ App)

110 sW 145, 115 ALR 92, 93 13
Grant v. Aerodraulics Co., 91 C.A. 2nd 68, 204

p 2nd 683 8
Massey v. Ferguson, Inc., (Utah, 1962), 13 U 2nd

142, 369 P 2nd 296 8
Phoenix Ins. Co. v. Heath, 90 Utah 187, 61 P 2nd

308 15
Pneumatic Gun-Carriage & Powder Co. v. U.S.,

36 Ct C1 (F) 71 14
Regan v. Schreffler, 306 SW 2nd 494 9

Selden Breech Construction Company v. University
of Michigan, (D.C., 1921), 274 F 982 14

STATUES CITED:

17A CJS, Contracts, §379, at page 444 9
17A CJS, Contracts, §382, at page 452 9
13 Am Jur 2nd, Building & Construction Contracts,

§53, at page 57 11
115 ALR 99 14

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



IN THE SUPREME COURT OF THE STATE OF UTAH

JOHN PRICE ASSOCIATES,
INC., A Corporation,

Plaintiff and
Respondent,

Case No. 15474
vs.

RICHARD J. DAVIS, and
CONNIE M. DAVIS,

Defendants and
Appellants.

BRIEF OF DEFEIIDANTS -~ APPELLANTS

STATEMENT OF CASE

On June 16, 1975 the Plaintiff contractor commenced an
action in Third Judicial District Court, No. 228,634, against the
Defendant owners seeking to reduce to judgment a promissory note
dated September 9, 1374 in the principal sum cf $10,798.39
together with intefest thereon at the rate of 15% per annum until
paid. The Defendants answered said complaint, and filed a separate
counterclaim against the Plaintiff alleging that the Plaintiff
contractor had failed to timely complete its construction contract
with the Defendant owners, thus causing the owners to lose their
long term financing upon the nursing home being constructed.

The Defendant owners sought delay damages for such unjustified
delays, together with compensatory damages.
- l -
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DISPOSITION IN THE LOWER COURT

Plaintiff-Respondent contractor brought a motion for summary
judgment on its promissory note before the Law and Motion Divisig
of the Third Judicial District Court, Judge David B. Dee, Presidiyg,
on September 7,1977, some days preceeding jury trial of the matter
The court granted judgment against the Nefendant-Appellants
and in favor of the Plaintiff-Respondent upon the promissory note
in the sum of $10,708.39 together with interest from September 9,
1974 to the date of summary judgment in the sum of $3,900.77.
Further hearing on the matter of attorney fees was held on
September 20, 1977, one day before trial, and the law and motion
division of the Third Judicial District Court awarded the Plaintiff-
Respondent $4,600.00 attorney fees, together with an additional
$300.00 attorney fees awarded Nov ember 23, 1976, for a total
of $4,900.90 attorney fees.

At trial on September 21, 1977, while only partially into the
trial, and upon motion of the Plaintiff-Respondent, the lower
trial court granted Plaintiff-Respondent's motion for a directed
verdict in favor of Plaintiff-Respondent and against the Defendants-
Appellants on their counterclaim for damages arising from the
alleged delay in completion of the construction contract which
was the subject matter of the lawsuit.

It is from the lower court's order granting a directed verdict
to the Plaintiff-Respondent upon Defendants-Appellants’ counterclail

that Appellants appeal.

-2-
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RELIEF SOUGHT ON APPEAL

The Defendants-Appellants ask this court to reverse the order
of the lower court granting a directed verdict on Defendants-
Appellants' counterclaim against the Plaintiff-Respondent, and
to direct the lower court to try the issues related to the
claims contained in Defendants-Appellants' counterclaim.

STATEMENT OF FACTS

The Defendants-Appellants (hereafter called the "owners"),
entered into a construction contract with the Plaintiff-Respondent
(hereafter called the "contractor"), on or about August 28, 1972
for the construction of a nursing home to be located at 4600 South
Highland Drive, in Salt Lake City, Utah 84117 for a sum certain
in the amount of $720,000.00. The contract called for commencement
of the work within fifteen days after completion of the working
drawings, or upon nmutual consent, but in no case later than
October 15, 1972. Completion was scheduled, under the terms of
the contract for June 15, 1972.

The owners obtained construction financing from Commercial
Security Bank in the amount of $800,000.00, of which $710,000.00
was earmarked for the contractor. The owners agreed to execute
a promissory note for the $10,000.00 balance, and to pay in
accordance with the terms of the contract..

There was some delay in obtaining the completed plans for
the nursing home from the architect, and they were not received
until some time in the latter part of December, 1972. There is
vet an unresolved guestion of fact as to whether or not the
delay was the fault of the contractor or the owner.
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In any event change order number one to the original
contract was executed between the parties on or about January 3,
1973 extending the completion date of the contract from June 15,
1973 to August 1, 1973, an extension of some 47 days.

Actual construction on the project did not productively
begin until the early spring of 1973, and then there were
several delays in construction, so that bv August 1, 1973 the
project was only about 50% complete.

The contractor sought a further extension for completion
of the contract from the owners on August 21, 1973, and at a
meeting held between the parties on August 27, 1973 the owners
agreed to extend the time for completion to and through Jovember
30, 1973, with the contractor's agreement to pay Commercial
Security Bank an extension fee, for extending the interim
financing the additional time.

At the same time, the parties agreed that the granting
of the extension in no wav would waive any claim which the
owners had against the contractor bv reason of the contractor's
failure to complete the project by August 1, 1973. This was
embodied in change order number two.

When November 30, 1973 came and passed it was apparent
to the contractor that they would not be able to complete the
project by that date; hence the contractor sought a third extension
of time in which to complete the contract, designated as change
order number 3. The contractor wished to extend the contract
completion date to December 30, 1977. The owners refused to qgrant
any further extensions of time in which to complete the contract
and thus this change order was never signed by the owners.
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A Certificate of Occupancy was issued upon the
premises on December 26, 1973 by Salt Lake County, at the
recquest of the contractor, and a certificate of substantial
completion was executed by the architect and the contractor on
Janauary 14, 1974, and was countersigned by the owner on
March 18, 1974. Certain items still remained to be completed,
but were attached to the certificate as items yet to be completed.

On March 1, 1974 a document prepared by ﬁhe
contractor and sent to the owners, designated as "change order
number 4" was executed by the owner after having been previously
executed by the contractor. It should be noted that it is this

so-called "change order" which gives rise to the legal confrontation
between the parties on the Defendant-Appellants' counterclaim.

The State Fire Marshall had directed the owners to

change certain of the panic hardware on the doors so as to meet state
fire safty requirements. These changes had not been contemplated
by the architect, and as such, were not in the original plans.
The additional cost to the owners was $2,282.00. Negotiations
were made with the contractor to install the new panic hardware
for that price.

The contractor prepared the contract to install the
additional hardware on the doors, and sent it to the owners
shortly after February 19, 1974. The contractor placed the
contract on a change order form which purported to add this
to the contract of August 28, 1972, and which purported to increase
the contract time as necessary to complete this work.

On or about September 12, 1974 the contractor was paid
off with a $10,461.00 payment from Commercial Security Bank on
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promissory note was executed by the owners in favor of the COntrag,
for the remainder of $10,708.39.
ARGUMENT

POINT I

THE COURT'S ORDER FOR A DIRECTED VERDICT IN FAVOR OF THE PLATY)
RESPONDENT AND AGAINST THE DEFENDANTS-APPELLANTS IS IXN ERROR AiD
IS CONTRARY TO LAW.

After extensive argument, (T.26-55 D)and discussion in judge's
chambers, the Plaintiff-Respondent was permitted to move the court
for an order directing a verdict in favor of the Plaintiff (T. 54:)¢
Upon Plaintiff's motion, the court directed a verdict in favor of
the Plaintiff-Respondent and against the Defendants-Appellan:zs
(T. 54:19. While the reasoning of the court in awarding the
directed verdict is not entirely clear from the transcript, it
can be pieced together from the argument of counsel.

Plaintiff's counsel argued that the contract was fully paid
by a pavment from the Defendants to the Plaintiff on or about
September 14, 1974. Plaintiff further argued that paragraph
17.4 of the AIA construction contract provided as follows:

"The making of final payment shall constitute a waiver
of all claims by the owner except those arising from
...." and the four exceptions, none of which are
applicable to this lawsuit." (T. 29: 4, 12-14)

The trial court agreed with the argument of Plaintiff's counsel
and concluded that the Defendant, by making final payment to the

Plaintiff, waived any claim thev may have had for damages due o

delay.
_.6_
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The trial court judge further reasoned that the order
directing verdict in favor of the Plaintiff should further he
granted because change order number four supersedes all of the
provisions of previous change orders, including change order
number two.

It is in both of these assumptions as to the state of
the law that the trial court erred.

All parties concur that the contract, and change orders
numbers 1, 2 and 4 were executed by the parties. The question
for this court to determine is their legal effect.

Pursuant to the terms of the contract, as expanded by
change orders one and two, the contractor had until Yovember 30,
1973 in which to complete the work. Paragraph 16.1 of the contract
made time of the essence.

Change Order Yumber Two also provided as follows:

"It is expressly understood and agreed that by
execution of this Change Order No. 2, owners in

no way waive any claim which they may have against
contractor by reason of contractor's failure to
complete the project on or before August 1, 1973."

By this paragraph, which is clear on its face, the
parties agreed that even though the completion date of the
contract was extended beyond August 1, 1977, that the owners
were reserving their right to make a claim against the contractor
for his failure to complete the contract by August 1, 1977.

The problem which faced the trial court and one which
this court is asked to resolve upon appeal, is what effect the

subsequent change order numher four had upon this provision, and

further, what effect final payment in September, 1974 had upon
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Case law is absolutely clear that parties to a Writtep
contract may modify, waive, or make new terms to it regardless
of the provisions in such contract to the contrary. Massey v,

Ferguson, Inc., (Utah, 1962), 13 U 2nd 142, 369 P 2nd 296.

Davis v. Payne & Day, Inc., 10 U 2nd 53, 348 P 2nd 337.

In the case at bar both the owner and the contractor
were free to alter the provisions of the original contract dateg
August 28, 1972, or to waive some of the terms of that contract,
or to add new provisions to that contract, as thev saw fit,
regardless of the terms of the original contract to the contrary.

Cheney v. Rucker, 14 U 2nd 295, 381 P 2nd 8s.

There can be little question that change orders numbers
one, two and four, if all are deemed to be additions to the
original contract of August 28, 19372, thus modified that contract
to some extent. They were alterations to the contract. An
alteration is a modification or change in one or more respects
which introduces new elements into the details of the contract,
or cancels some of them, but leaves the general purposes and

effect of the original contract undisturbed. Grant v. Aero-

draulics Co., 91 C.A. 2nd 68, 204 P 2nd 683.

Paragraph 8.1 of the original contract clearly contemplate
that written changes to the original contract may occur, and
incorporates written change orders into the original contract.
Case law and the contract itself thus clearly establish the
right of the owner and th= contractor to alter, modify, or waive
terms and conditions of the original contract of August 28, 1972
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One is then led to the question of what the legal effect
is when a subsequent modification, alteration or waiver is made
to a primary contract.

The courts have held that where a building and construction
contract is modified by change orders, such modifications or
variations from the original contract do not abrogate the
original contract, or the rights and obligations of the parties
under the original contract, but that the original contract remains
in force and effect, to the extent that it is not modified or
altered by the subsequent modifications, alterations, or waivers.
See 17A, CJS, Contracts, §379, at page 444.

Thus, a written agrzement is not superseded or invalidated
by a subsequent integration or alteration relating to the same
subject matter, if the subsequent agreement is not inconsistent
with the original contract, and is made for a separate consideration
See 173, CJS, Contracts, §382, at page 452. To the extent
the the subsequent modification or alteration is inconsistent with
the first contract into which it is integrated, the second contract
or alteration will supersede or modify the first. Ragan v.
Schreffler, 306 SW 2nd 494. And a subsequent modification or
alteration, or waiver, will supersede inconsistent portions of
the original contract even though there is no express provision
in the original contract, or the alteration, that such will be

the legal effect. Decca Records, Inc. V. Republic Recording Co..

235 F 2nd 360.
In summary, then, where an alteration, modification, or
waiver does not expressly provide whether and to what extent it is

intended to operate in discharge or substitution of the first
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contract, the two contracts must be interpreted together and
insofar as they are inconsistent, the alteration, modificatiop
or waiver will prevail; and the original contract, insofar as
it is consistent with the purposes and intent of the parties,
ana with the alterations, modifications or waivers, will be

enforced. Dill v. Poindexter Tile Co. (Mo. App., 1979), 451 sy

2nd 365.

To the extent that change orders one, two and four
altered, modified, or waived the conditions set forth in the
contract of August 28, 1972, the original contract was superseded
to that extent. 1In all other respects; however, the original
contract remained the same, and is enforceable.

As to change order number one, the completion date was
amended, or altered, and extended from June 15, 1973 to August l,
1973, an extension of some 47 days.

By change order number two, the completion date was
again altered, and extended from August 1, 1973 to Wovember 30,
1973. But crucial to this argument, is that by change order
number two the parties expressly understoocd and agreed that
the contractor agreed to waive a defense he might otherwise have
had against the owner. The owner and the contractor agreed
on August 27, 1973, some 27 days after the August 1, 1973
deadline, that the owner could retain its claim, or could
reserve its claim, against the contractor for the contractor's
failure to complete the contract by August 1, 1973, and this
despite the fact that the contractor would be allowed to finish

the work.
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Ordinarily, the owner, by permitting the contractor
to continue with completion of the work after the contractor's
delay in performance, would have constituted a legal waiver on
the part of the owner to make a claim against the contractor
for delav damages. 13 Am. Jur. 2nd, Building and Construction
Contracts, §53, at page 57. 1In this case, the ownersspecifically
reserved to themselves the right to make a claim against the
contractor for delav damages, even though the contractor was
permitted to complete the work.

It is clear that the parties intended by change order
number two to separate the issues of completion date by the
contractor, and the reservation of a claim by the owner to
make a claim for delay damages. If the two issues are separate
and distinct, so far as the parties were concerned, then it
is immaterial now long the contractor was given to complete
the project. Counsel for the contractor seems to recognize
this assertion when he stated in his argument for a directed
verdict that the provisions of change order number two would
still be alive, except for the payoff by the owners of the
contract on September 12, 1974. (T. Dern, 46: 25-27)

That the parties intended the issues of owners' claim
for delay damages to be distinctly separate from date of completion,
is further shown by the fact that the parties entered into this
agreement on August 27, 1973, some 27 days after the default of
the contractor in the completion date. The contractor, knowing
it was in default, still agreed to he liable to the owner for

delay damages, while at the same time seeking an extension in

which to complete the contract.
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The crux of the appeal is then, not whether change order
number four, which granted an extension of time as was reasonably
necessary to complete the installation of the panic hardware,
superseded the owner's reservation of a claim against the
contractor for delay damages, since such clearlv was not the
intention of the parties, but rather, it is whether the reservatip
of owners' claim against the contractor for delay damagas was
extinguished by the final payment on the contract on September 17,
1974.

Section 17.4 of the contract provides that final
payment by the owner does constitute a waiver of all claims
by the owner against the contractor, with four exceptions,
none of which probably apply here. By the exacution of
change order number two, however, the contractor agreed to
a fifth exception, that could not he extinguished by final
payment by the owners. With the execution of change order number
two the parties understood and agreed that the owner could
maintain an action against the contractor for delay damages
for the contractor's_failure to complete the project by Aummt
1, 1973, without regard to when the contractor actually
completed the job. In fact the parties anticipated that the
contractor would complete the work, and that he would bhe
entitled to his pay under the terms of the contract when he
did complete the project. In view of this anticipation, or
perhaps, in spite of it, the parties still agreed that the
owner could maintain an action for delay damages against the
contractor for delay damages.

If this be the case, then paragraph 17.4 of the origindl
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contract was in fact modified or altered. A new exception must
necessarily be inferred, to wit: The parties agreed that the
owner could maintain an action against the contractor for delay
damages even though the contractor completed the work, and made
a claim for final payment under the contract, and was paid.

This has to be the logical conclusion of the intention
of the parties when they executed change order number two. To
rule otherwise would be to misconstrue the natural intention of
the parties. If the parties had intended final payment to cut
off the owners' rights to make claim against the owner for
delay damages, they would have said so in change order number
two, or they would have said that the final payment would be
adjusted by an appropriate reduction for owners' claims for
delay damages against the contractor. This was not done because
the parties clearly kept the issue of completion, and thus
demand for payment under the contract, and the issue of a claim
for delay damages separate and distinct.

Whether the owners payment of the contract in full
on or about September 12, 1974 constituted a waiver to any
claim they may have had against the contractor for delay
damages will depend upon this court's interpretation of the
legal effect of change order number two upon section 17.4
of the original contract.

In many, many cases, the courts have held that the
mere acceotance of work by the contractee, and payment therefor
did not constitute a walver on the contractee's part to claim
delay damages against the contractor. This was the ruling,

for example, in El Paso & S.W. R. Co. V. Harris, (Tex. Civ. App.),

1d that a railroad
110 sw Lp%néo/ed b}tl'e%.l%gw‘r'l%y \2 frary F3u here the court he
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construction contractor's acceptance of a voucher for work
performed did not preclude recovery of damages for delay, such

damages not being included in the terms of the voucher.

In Selden Breech Construction Company v. University
of Michigan, (D.C., 1921) 274 F. 982, the court held that the
acceptance by a contractor of an extension of time in which tg
complete work from his subcontractor was not a waiver of the
contractor's right to recover damages from the subcontractor
for the subcontractor's delay in performance. See also,

Edge Moor Iron Co. v. U.S. (1925), 61l Ct. Cl. (F) 392.

In Pneumatic Gun-Carriage and Powder Co. v. U.S. (1901

36 Ct. C1 (F) 71, a contractee was held not to have waived
his right to recover damages against the contractor for delay
damages by paying the amount due under the contract and by
executing a release in full, since the amount due under the
contract was not in dispute.

In building construction projects generally, the contracte
has generally been held not to have waived his right to recover
delay damages against the contractor resulting from the default
of the contractor, where the contractor proceeds with the work
after default where the contractee protests the delay. 115 ALR¥

It is evident that by change order number two, the owners
preserved unto themselves an absolute, and not a conditional
right, to make a claim against the contractor for delay damages.
That right could not be abrogated, either by change order number
four, or by section 17.4 of the contract, which it superseded,
to the extent that section 17.4 and the clause reserving unto

owners a claim against the contractor for delay damages in
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The only wav in which owner's reservation of a right
to claim delay damages against the contractor could have been
abrogated would have been by a subsequent waiver. Such a waiver
would have required the owners to have knowingly waived this
valuable right. To do that, the owners, it must be shown,
must have had knowledge of the existence of their right, and
must have intentionally waived that right, and such waiver
must have been supported by a valuable consideration. There
was never a subsequent writing after change order number two
wherein the owners waived their right to claim delay damages

against the owners. See Phoenix Ins. Co. v. Heath, 99 Utah 187,

61 P 2nd 308.

There is not one shread of evidence in the record, or
otherwise, to substantiate the proposition that the owners
knowingly and intentionally abrogated the right they preserved
unto themselves to make claim upon the contractor for delay damages
when they paid off the contract amount on September 12, 1974.

The evidence is to the contrary. If the owners had intended

to vermit a waiver of their rights for delav damages to occur
upon final payment, it seems illogical that they did not make
provision for a set-off for delay damages at the time of

final payment. If the contractor was further permitted to
continue to complete the contract, certainly the contractor could
make claim upon the owners for the remainder due on the contract
independent of the owners' claims against the contractor for

delay damages.
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CONCLUSION

The trial court erred in failing to apply the proper
construction to the facts of the case, and in further failing
to apply the proper law. Clearly, the owners reserved unto
themselves by change order number two, the right to claim damages
for delay in the completion of the construction of the nursing
home in questioﬁ against the contractor. This right was not
abrogated either by the execution of change order number four
giving the contractor additional time as necessary to install
the panic hardware, nor by the final payment on September 12,
1974 to the contractor of monies due under the contract. The
reservation of the right to make claim against the contractor
for delay damages was separate and distinct from the issue of
the completion of the contract by the contractor, and his right
to make claim against the owner for funds due under the contract
upon completion.

Section 17.4 of the original contract was altered to
the extent that the reservation of a claim for delay damages
was reserved to the owners in change order number two. The
owners could bring their suit to collect for delay damages
at any time after completion, even after final payment was

made on the contract.
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. OWNER 0
Ci JHE\CI:?E ASCHITECT B
: CONTRACTOR
ORDE o FIELD c

A DOCUMENT 5701 OTHER

PROJECT:

{nama. 2Cdress)

NURSING HOME

46003 SOUTIH “IIGHLAND DRIVZ
SALT LAXE CITY, UTAH

10 (Coniracior)

JOHN PRICE ASSOCIATES —‘
35 CENTURY PARK WAY

SALT LAKE CITY, UTAH 84115

CHANGE ORDER NUMBER: 2

ARCHITECT'S PROJECT NO:

CONTRACT FOR: NURSING HOME
JPA PROJECT £394

CONTRACT DATE:

- .
You are directed to make the following changes in this Contract:

cxt2nd completion date of construction through Noverber 30,
in ccnsideration of payment of a two “housand dollar
fee to the Owner and Commercial Security Bank.

1873
(82,000.00)

The Bank, Commercial Security Bank, acrees and accents
the terms and conditions of this Chance Order and will
dispurse funds for construction purvoses oer the term
and conditions of the Contract.

COMMERCIAL SECURITY BANK DEFENDANT'S

EXHIBIT
a—————

<
z
i
H
H
- &
a
<
3
z
B

Date

g/?/’/; -

It is expressly understood and agreed that by execution of this
Change Order No. 2, owners in no way waive any claim which they
may have against contractor by reason of contrac..cz s fallure -
complete the project on or before August 1, 1973/CJIK. CZ/”' 4:?53;/

The original Centract Sum was

.. 5726 5.C0 .
Net change by previous Change Orders e e e e e e R e L el .
The Cantract Sum prior to this Change Ordar was . . . . . . .5%720,000.00 .
The Contract Sum will be ﬁmﬂkwm’c(unchansﬂd) by tms Changﬂ Order. . . S5=—====- Q== .
The new Contract Sum including this Change Order will be . e v+« . . . .S5720,050.00 .
The Contract Time will be (increased) ‘decracxack imahengexidy XIRKXXAX DA,
Tha Date of Completion as of th2 date of this Changa Order therefore is November 30, 1973 .
CNEN ZRICE 1SRCQCIATFES M. 3 MBS, R.T. DERVIS
STRACTOR QINNER (g e - e
2TCOND SOUTH C? ook Q“\T',_:‘\_' DX AV 2075 WALTD LIUT
- Acdrass . v =
3437 LAXT CIT UTAS Agc r:sﬂ" )_,A"" [SITEa UTAD é.-‘-:..:." (LRXE CITY¥, UTAH
/ =z -\/44—-/’/ ‘-//;‘/7 / -
By v / /:& //BY/ e s Ty e p e
7/
- . 7 T - -
AR oaTE ’/_ / g T4 oare £-27-73
nsore ih: n w Library._Funding for n provided by the lnstitite of M it "

N . N oLibyar, rvice; Qay Act, a mmlsitered e Utah. te L\brary O~E 2203
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AlA Document A107

Standard Form of Agreement Between

Owner and Contractor

Short Form Agreement for Small Construction Contracts

Where the Basis of Payment is a

STIPULATED SUM

THIS DOCUMENT HAS IMPORTANT LECAL CONSEQUENCES; CONSULTATION WITH
AN ATTORNEY IS ENCOURAGED WITH RESPECT TO ITS COMPLETION QR MODIFICATION

.for other contracts the AIA issuas Standard Forms of Owner-Contractor Agreements and Standard Ceneral Conditions

of the Contract for Construction for use in conneciion therewith.

AGREEMENT

made this Twenty~Eighth day of August in the year Nineteen

Hundred and Seventy-Two.
BETWEEN

RICHARD J. AND CONNIE M. DAVIS ~===—-=—===-=-

JOHN PRICE ASSOCIATES, INC. ==-=—=—=—=-<=s=---

The Owner and Contractor agree as set forth below.

the Owner, and

the Contractor.
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contractors or for labor, matgrials, or equipment, (<)

damage to another contractor, or (5) unsatisfactory
prosecution of the Work by the Contractor.
17.3 Final payment shall not be due until the Con-

tractor has delivered to the Owner a complete refease of
all liens arnising out of this Contract or receipts in full
covering ail labor, materials and equipment for which a
lien could be filed, or a bond satisfactory to the Ownar
indemnifying him against any lien.

17.4 The making of final payment shail constitute a
waiver of all claims by the Owner except those arising
from (1) unsettled liens, (2) faulty or defective \Work ap-
pearing after Substantial Completion, (3) failure of the
Work to comply with the requirements of the Contract
Documents, or (4) terms of any special guarantses re-
quired by the Contract Documents. The accaptance
of final payment shall constitute a waiver of all claims
by the Contractor except those previously made in
writing and still unsettfed.

ARTICLE 18
PROTECTION OF PERSONS AND PROPERTY

The Contractor shail be responsible for initiating. main-
taininz, and supervising all safety precautions and pro-
grams in connection with the Work. He shall take all
reasonable precautions for the safety of, and shail provide
all reasonable protection to prevent damage, injury or
loss to (1) all employees on the Work and other persons
who may be affected thereby, (2) all the Work and all
materials and equipment to be incorporated therein,
and (3) other property at the site or adjacent thereto.
He shall comply with all applicable laws, ordinances,
rules, regulations and orders of any public authority
having jurisdiction for the safety of persons or property
or to protect them from damage, injury or loss. All
damage or loss to any property caused in whole or in
part by the Contractor, any Subcontractor, any Sub-
subcontractor or anyone directly or indirectly employed
by any of them, or by anyone for whose acts any of
thern may be liable, shail be remedied by the Contractor,
axcept damage or {oss attributable to fauity Drawings or
Specifications or to the acts or omissions of the Owner
or Architect or anyone employed by either oi them or
for whose acts either of them may be liabie but which
are not attributable to the fauit or negligence of the
Contractor.

ARTICLE 19
CONTRACTOR’S LIABILITY INSURANCE

The Contractor shall purchase and maintain such in-
surance as will protect him from claims under workmen’s
compensation acts and other employee benefit acts,
from claims for damages because of bodily injury, in-
cluding death, and from claims for damages to proper

which may arise out of or result from the Contractor's
operations under this Contract, whether such operations
be bv himsel or bv anv Subcontractor or anvonz directlyv
or indirectly empioyed by anv of them. This insurance
snall be written for not less than any limits of liability
specified as part of this Contract, or required bv law,
whichever is the greater, and shall inciude contractual
liability insurance as applicable to the Contractor’s obii-

(

gations under Paragrach 11.10. Certificatas of such in-
surance shall be fileg with the Owner. -

ARTICLE 20
OWNER’S LIABILITY INSURANCE

Thg O_‘»\lner shall be responsibie for purchasing and
maintaining his own liabiiity insurance and, at his og-
tion, may maintain such insurance as wiil protact him

against claims which may arise from operations under
the Contract.

ARTICLE 21
PROPERTY INSURANCE

21,1 Unless othenvise provided, the Owner shail pur-
chase and maintain property insurance upon the entire
Work at the site to the full insurable value thersof. This
insurance shall includa the interests of the QOwner, the
Contractor, Subcontractors and Sub-subcontractors in
the Work and shall insure azainst the perils of Fire.
Extended Coverage, Vandalism and Malicious Mischief.

212 Any insured loss is to be adjusied with the Owner
and made payable to the Owner as trustze ior the
insureds, as thair interests may appear, subject to tha
requirements of any mortgagee clause.

21.3 The Owner shall filte a copy of ali policies with
the Contractor prior io the commencemant o tha \Work.

21.4  The Owner and Contractor waive ail rights against
each other for damages caused by fire or other perils
to the extent covered by insurance provided under this
paragraph. The Contractor shall requira similar waivers
by Subcontractors and Sub-subcontractors.

ARTICLE 22
CHANGES IN THE WORX

22.1 The Owner without invalidating the Contract may
order Changes in the Wock consisting of additions, de-
letions, or modifications, the Contract Sum and the
Contract Time being adjusted accordingly. All such
Changes in the Work shall be authorized by written
Change Order signed by the Owner or the Architact as
his duly authorized agent.

22.2 The Contract Sum and the Contract Time may be
changed oniy by Change Qrder.

22.3 The cost or credit to the Owner from a Change in
the Work shall be determined by mutual agreement.

ARTICLE 23
CORRECTION OF WORK

The Contractor shall correct anv \Work that fails to con-
form to the requirements of the Contract’ Documents
where such failure to conform appears during the
progress of the Work, and shall remedy anv defects
due to faulty materials, equipment or workmanship
which appear within a2 period of cne vear from the
Date of Substantial Completion of the Cantract or within
such ionger periog of time 25 may be orescriced oy law
or by the terms or 2ny applicable special guzrantee re-
quired by the Contract Documents. The grovisions of this
Article 23 apply to Work done by Subcontracicrs as well
as to \Work done by direct emplovees of the Contractor.
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ARTICLE 1
THE WORK

The Contractor shall perform all the Work required by the Contract Documents for
(Hzre ins#:t the capon descriptive of the Work as used on other Contract Documents.;

The construction of a Nursing Home, located at 4 B3 Aitra
calt Lake County, Utah, which real property is mggg f;g;ifg?a;ii"'
described as follows: Beginning at a point in the ce;ter of a Céwqh
Road 90 rods West and North 15° West 83.15 rods from the Ssuthea;l'f
cornezr of Section 4, Township 2 South, Range 1 East, Salt Lake Ba;e

and llaridian, running thence North 15° Wast 5 rods; thence South

87° 30' West 453 feet, more or less, to the cantar of Big Cottonwecod
Ditch; thence Southeasterly along the center of said ditch 5 roés
mere Oor less, to a point which is South 87° 30' West from tne poié*
of vsginning; thence North 87° 30' East 25 recds, more or less, to Ehe
pointz of beginning.

In accordance with the attached Prelinminary Design Drawings A-1 and
3-2, revised February 22nd, 1972

ARTICLE 2
ARCHITECT

The Architect for this Projectis M. E. Harris, Jr., 315 Eas: Sacond South,
Salt Laks City, Utah

ARTICLE 3
TIME OF COMMENCEMENT AND COMPLETION
The Work to be performed under this Contract shall be commenced ~ @itnin fifteen (15) days
after completicn of working drawings, or upon mutuzal agreement. In no
case shall construction commence after October 1l5th, .

and completed Within two hundred forty five days after start or prior
to June 15th, 1973.

ARTICLE 4
CONTRACT SUM

The QOwner shall pay the Contractor for the performance of the Work, subject to additions and deductions by Change
Order as provided in the General Conditions, in current funds, the Contract Sum of
{State here the [ump sum amount, unit prices, or both, as desired.)

aver Hundrzd Twenty Thousand Dollars ané no/100 ---—---- (§720,000.00)
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ARTICLE 5
- PROGRESS PAYMENTS

Based upon Applications for Payment submitted to the Architect by the Contractor
issued by the Architect, the Owner shall make progress payments on account of

15 follows:

Owner warrants that he has a firm written committment from Cemmercial
sacurity Bark in the amount of $800,000.00 for tha constru:t45n of—

a Jursing Home Facility. The Owner and Commarcial Sacurity Bank will
issue to the Contractor, a letter stating that 5710,000.001will ke
avzilable to the Contractor to use in the construction of tha facility
“his latter shall further state that tha Contractor can, at Eis ontisn.
draw funds monthly, subject to interast on “he withdrawn dollars '
ne rate of nine percent (9%). Contractor shall reimburse bank,

and Certificates for Payment
the Contract Sum to the Contractor

the

terest only, for such draws. Balance of $10,000.00, due under the
corntract shall be paid by Ownar to Contractor in equal montihly installments
beginning with the fourth month after complsation of the project, through
the seventh month, or a total of four (4) consacutive paymants. Con-
sractor's obligation to Commarcial Security Bank is only‘for the pay=ant
of intarest on construction funds used by the Coatractor during the interinm
construction period. (Continued on Page 3-aA.

ARTICLE 6
FINAL PAYMENT

The Owner shall make final payment thirty (30) days after completion of the Work, provided

:he Contract be then fully performed, subject to the provisions of Article 17 of the General Conditions.

ARTICLE 7
ENUMERATION OF CONTRACT DOCUMENTS

The Contract Documents are as noted in Paragraph 8.1 of the Ganeral Conditions and are enumerated as foilows:
[o? 3 ificati

izt below the Agreemsnt, Cnnditions of the Contract (Ceneral, Supplementary, and other Conditions). s Addanda and
Aliarrates, showing page or snest numbers in all cases and dates where applicable.)

The Drawings, Svecifications, General and Special Conditions, shall be
providaed herein upon completion and approval by signature of the
referenced items by the Owner, Architect, and Contractor. It is
further agreed that the Contractor shall have the authority of
responsibility to work directly with the Architect to keep the Project
cost within the Contract amount.
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article 5 - Progress Payments, (Continusad):
praw raguests, if electad, shall bz as follows:

on or about the 10th of each month, ninety percent (90%) of the

presor t*on of the Contract Sum properlv allocabla to labor, matsrials,
and egui ipment incorporated in the Work and n1n=ty percant (90%) of the
portion of the Contract Sum Drooerly allocable to mat=rials and
equipment suitably storad at the site or at some other location agreed
gpon in writing by the parties, up to the lst day of that month, less
he *ggregage of previous payments in each case; and upcon Suoata1bla1
Completion of the entire Work, a sum sufficient to iAcrsase tha totzal
pavmedgs to one hundred percent (100%) of tha Contract Sum, less such
retainages as the Architect shall detsrmine for all incompletz Work and
unsettled claims.

After 50% of the work has been completed, the retained amount shall
be decreased to 5%.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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GENERAL CONDITIONS

ARTICLE 8
CONTRACT DOCUMENTS

8.1 The Contract Documents consist of this Agreement
(which includes the General Conditions), Supplementary
and other Conditions, the Drawings, the Specifications,
2ll Addenda issued prior to the execution of this Agree-
ment, all amendments, Change Orders, and written
interpretations of the Contract Documents issued by
the Architect. These form the Contract and what is
raquired by any one shall be as binding as if required
by all. The intention of the Contract Documents is to
include all labor, materials, equipment and other items
as provided in Paragraph 11.2 necessary for the propar
execution and completion of the Work and the terms
and conditions of payment therefor, and aiso to inciude
all Work which may be reasonably inferable from the
Contract Documents as being necessary to produce the
intended results.

8.2 The Contract Documents shail be signed in not less
than triplicate by the Qwner and the Contractor. if either
the Owner or the Contractor do not sign the Drawings,
Specifications, or any of the other Contract Documents,
the Architect shail identify them. By executing the Con-
tract, the Contractor represents that he has visited the
site and familiarized himself with the local conditions
under which the Work is to be pariormed.

8.3 The term Work as used in the Contract Cocuments
includes all labor necessary to produce the construction
required by the Contract Documents, and all materials
and equipment incorporated or to be incorporated in
such construction.

ARTICLE 9
ARCHITECT

9.1 The Architect will provide general administration
of the Contract and will be the Owner’s representative
during the construction period.

9.2 The Architect shall at all times have access to the
Work wherever it is in preparation and progress.

9.3 The Architect will make periodic visits to the site
to familiarize himself generally with the progress and
quality of the Work and to determine in general if the
Work is proceeding in accordance with the Contract
Documents. On the basis of his on-site obsarvations as
an architect, he will keep the Qwner informed of the
progress of the Work, and will endeavor to guard the
Owner against defects and deficiencies in the Work of
the Cortractor. The Architect will not be required to
make exhaustive or continuous on-site inspections to
check the quality or quantity of the Work. The Archi-
tect will not be resoonsible for construction means,
methods, techniques, sequences or procedures, or for
safetv precautions and programs in connection with the
Work, and he will not be responsible for the Contractor's
failure to carry out the Work in accordance with the
Contract Documents.

9.4 'Based on such observations and the Contractors
Applications for Payment, the Architect will determine
t_h_g amounts owing to the Contracior and will issue Cer-
tificates for Pavment in accordance with Article 17.

95 The Architect will be, in the first instanca, the in-
terpreter of the requirements of the Contract Documents.
He will make decisions on all claims and disputes be-
tveen the Owner and the Contractor. All his dacisions
are subject to arbitration.

9.6_ The Architect will have authority to reject \Work
which does not coniorm to the Contract Documents.

ARTICLE 10
OWNER

101 The Owner shall furnish all surveys.

10.2 The Owner shall secure and pay for easements for
permanent structures or permanent changes in existing
facilities.

10.3 The Owner shall issue all instructions to the Con-
tractor through the Architect.

ARTICLE 11
CONTRACTOR

11,1 The Contractor shail supervise and direct the
Work, using his best skill and attention. The Con-
tractor shall be solely responsible for all construction
means, methods, technigues, sequences and procedures
and for coordinating all portions of the Work under
the Contract. .

11.2  Unless othenvise specifically noted, the Contractor
shall provide and pay for ail labor, materials, equipment,
tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and
services necessary for the proper execution and comple-
tion of the Work.

11.3 The Contractor shall at all times enforce strict
discipline and good order among his employees, and
shait not employ on the Work any unfit person or any-
one not skilled in the task assigned to him. :

11.4 The Contractor warrants to the Owner and the
Architect that all materials and equipment incorporated
in the Work will be new unless othenvise specified, and
that all Work will be of good quality, free from {auits
and defects and in conformance with the Contract Docu-
ments. All Work not so conforming to these standards
may be considered defactive.

115 The Contractor shall pay all sales. consumer, use
and other similar taxes required by law aa-d shall secure
all permits, rees and licensas necessary for the execution
of the Work.

11.6 The Contractor shall give all notices and romply
with all laws, ordinances, rules, regulations, and orders
of any public authority bearing on the performance of
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the \Vork, and shall notify the Architect if the Drawings
and Specifications are at variance therewith.

11.7 The Contractor shalli be responsible for the acts
and omissions of all his employees and all Subcon-
tractors, their agents and empioyees and ail other persons
performing any of the Work under a contract with the
Contractor.

11.8 The Contractor shall review, stamp with his ap-
proval and submit all samples and shop drawings as
directed for approval of the Architect for conformance
with the design concept and with the information given
in the Contract Documents. The Work shall be in ac-
cordance with approved samples and shop drawings.

11.9 The Contractor at all times shall keep the premises
free from accumulation of waste materials or rubbish
caused by his operations. At the completion of the Work
he shall remove all his waste materials and rubbish from
and about the Project as well as his tools, construction
equipment, machinery and surplus materials, and shall
clean all glass surfaces and shall leave the Work “broom
clean” or its equivalent, except as othenwise specified.

11.19  The Contractor shall indemnify and hold harmiess
the Owner and the Architect and their agents and em-
ployees from and against ail claims, damages, losses and
expenses including attorneys’ fees arising out of or result-
ing from the performance of the Work, provided that
any such claim, damage, loss or expense (1) is attriout-
able to bodily injury, sickness, disease or death. or to
injury to or destruction of tangible property (other than
the Work itself) including the loss of use resuiting there-
from, and (2) is caused in whole or in part by any
negligent act or omission of the Contractor, any Sub-
contractor, anyone directly or indirectly employed by any
of them or anyone for whose acts any of them may be
liable, regardless of whether or not it is caused in part
by a party indemnified hereunder. In any and all claims
against the Owner or the Architect or any of their agants
or employees by any employee of the Contractor, any
Subcontractor, anyone directly or indirectly emplioyed by
any of them or anyone for whose acts any of them may
be liable, the indemnification obligation under this Para-
graph 17.10 shall not be limited in any way by any limi-
tation on the amount or type of damages, compensation
or benefits payable by or for the Contractor or any Sub-
contractor under workmen‘s compensation acts, dis-
ability benefit acts or other employee benefit acts. The
obligaticns of the Contractor under this Paragraph 11.10
shall not extend to the liability of the Architect, his
agents or employees arising out of (1) the preparation
or approval of maps, drawings, opinions, reports, sur-
veys, Change Orders, designs or specifications, or (2) the
giving of or the failure to give directions or instructions
by the Architect, his agents or employees provided such
giving or failure to give is the primary cause of the
injury or damage.

ARTICLE 12
SUBCONTRACTS

121 A Subcontractor is a person who has a direct
ontract with the Contractor to perform any of the Work

woo

tthe site.

]
122 Unless othenvise specified in the Contract Docu-

ments or in the Instructions to Bidders, the Contractor,
a5 500N as practicable after the award of the Contract,
shall fumish to the Architect in writing -a list of the
names of Subcontractors proposed for the principal por-
tions of the Work. The Contractor shall not employ any
Subcontractor to whom the Architact or the Owner may
have a reasonable ogjection. The Contractor shail not
be required to employ any Subcontracior to whom he
has a2 reasonable objection. Contracts betwesn the
Contractor and the Subcontractor shall ba in accordance
with the terms of this Agreement and shall include the

Cel;eral Conditions of this Agreement insofar as appli-
cable.

ARTICLE 13
SEPARATE CONTRACTS

The Owner has the right to let other contracts in con-
nection wnh. the Work and the Contractor shall propery
cooperate with any such othar contractoss.

ARTICLE 14
ROYALTIES AND PATENTS

The Contractor shall pay alf royalties and license faes.
The Contractor shall defend ali suits or clzims for in-
fringament of any patent rights and shall save the
Qwner harmless from loss on account thereor.

ARTICLE 18
ARBITRATION

All claims or disputes arising out of this Contract or the
breach thereof shall be decided by arbitration in accord-
ance with the Construction Industry Arbitration Rulas of
the American Arbitration Association then obtaining uniass
the parties mutually agree othenwise. Notice of the da-
mand for abitration shall be filad in writing with the
other party to the Contract and with the American Arbi-
tration Association and shall be made within a reasonable
time after the dispute has arisen.

TIME

16.1  All time limits stated in the Contract Documents
are of the essence of the Contract.

16.2 If the Contractor is delayed at any time in the
progress of the Work by changes ordered in tha Work,
by labor disputes, fire, unusual delay in transportation,
unavoidable casualties, causes beyond the Contraclors
control, or hy any cause which the Architect may de-
termine justifies the delay, then the Contract Time shall .
be extended by Change Ordar ifor such reasonable time
as the Architect may determine.

ARTICLE 17

PAYMENTS
17.1 Payments shaii be made as provided in Articla 5
of this Agreement.
17.2 Payments may be withheld on account of {1} de-
fective \Work not ramedieg, (2) claims tfiied, (3} failure
of the Contractor to make paymenis properly to Sub-
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ARTICLE 24..
TERMINATION BY THE CONTRACTCR

if the Architect fails to issue a Certificate of Payment
for 3 period of thurty days through no fault of the Con-
wractor, of if the Owner fails to make payment thereon
ior a period of thirty days, the Contractor may, upon
seven days’ written notice to the Owner and the Archi-
rect, terminate the Contract and recover from the Owner
paymant ior all \Work executed and for any proven loss
sustained upon any materials, equipment, tools, and
construction equipment and machinery, including rea-
sonable profit and damages.

ARTICLE 25 .
TERMINATION 8Y THE OWNER

If the Contractor defaults or neglects to carry out the
Work in accordance with the Contract Documents or
fails to perform any provision of the Contract, the Owner
may, after seven davs’ written notice to the Contractor
and withou! prejudice to any other remedy he may have,
make good such deficiencies and may deduct the cost
therzof irom the payment then or thereafter due the
Contractor or, at his option, may terminate the Coniract
and take possession of the site and of ai} materials, equip-
ment, tools, and construction equipment and machinery
thereon owned by the Contracior and may finish the
Work by whatever method he may daem expedient. and
if the unpaid balance of the Contract Sum exceeds tha
expense of finishing the Work, such excess shall be paid
to the Contractor, but if such expense excesds such
unpaid balance, the Contractor shall pay the diffarence
to the Owner.
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This Agreement executed the day and year first written above.

OWNER RICHARD J. AND CONNIE M. DAVISCONTRACTOR  7GHN PRICE ASSOCIATES, INC.
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