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in SIC. I will lezv: wih uir vill ornefectors instructions that all firszneizl
oblirztions that he (wWendell) has viih wme arc to pe cancellei at my pascing. This
staterent is oy ultiszats wesire concerning tlis oblisstion,

This I do beczuze I believe that in the pres .nce of certain peo'le anol bv their

instsucticns Ifuture vwritt:n negotiaticns &’ oe atteritel to de sede woile I ap unde -
the influence of mecdicines cr courcicn ani not of iy clear, free, ani sober cesircz,
This I deerly ani positivelr bzleve could or vill rzppen.
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I won't explain. GHere-in is the docuneitary re-statesent of this orler.

Also, I handle this subject tids way in the hepes that the prircifpzl desire of :dne
to be consumated is that Wendell will be free: of rinancial obligations to 2 ani or
my estate., I hanile it wit: rou iioel so that if all goes as 1 desire and ac instructs
by n.e that tidls docwue. be destroyel witncul revelation., 1 surgost to vou ..oel 2
short perici of waiting after =y passiiy Lo present this docurent, if ue,.m’i, in erler
tc see an accurate ricture oif the devslor..zites if a trooien a*lsy-. Youwr judrcomett
in tlis.

I trust you ..0cl as a cour'r'ier an. witness to an: for this orier.
I order the anove ex~lained cznc.llaticn of dent of Wendell to me or to =- estzte

ac part of m~ Fi:zal wWill And Testamat and this order shall suversede an” revious
order of :‘ine or any suusecuent order of mine or anzoae else on this matter.
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30 June 1984

After consideration | real from iy pervonal auLhorsiin notes in hand and dictate
the following instructions to my brothur oel becaus: 1 truat that he vill follow
my orders at'ter my inendng dendse.

1 have not takei any nedication in the 1la.t 24 howrs except two pain rills 1 hr ago.
This has very slightly affect d my legs in locouotioi:r. 1 reiort tlic to say that
1 am of a clenr ant sober rind in uaking the followins declaration,

1 have a debt owel to me by mv brotner Wendell conce:ining his iouse on Shirecliff In.
in SIC. I will leavce wth nmy vill benefactors instructions that all financial
obligations that he (Wendell) has d il ne are to be cancclled at my pazsing. This
statement is my ultiirate desire concerning this obligation,

This I do because I believe that in the prec ncec of certain peo-le an! by their

inst uctions future writtcn negotiations .ayy be attenitei to be made while I em under
the influence of medicines or coercion and n .t of iy clear, free, and sober desires,
This I deeply and vositively beieve couid or will happen,

I also orier, in continued sobriety, that if tnis insiruction isn't carried out by my
benefactos, as clearly airected to the:s, that Wendell be compcnsated in treble for all
expenses, legal and ordinary, he has inourred or will incur in resisting the dwelling
debt problem as well as the cancelled debt., This I have vervally exrrecsed to some,
I handle this with you, noel, and not with ilenlell directly for personal rearons

1 won't explain. Here-in is the documnentary re-statenent aff this orler,

Also, I handle this subject this way in the hopes that the rrincifpel desire of mine
to be consumated is that Wendell will be freei of 1inancial obligations to me and or
my estate., I handle it vith you i:ioel so that if all poes as 1 desire and as instructd
by me that tuis document be destroyed without rcvelation. 1 supgest to you noel a
short period of waiting after my passing vo precent this docunent, if needed, in onier
to see an accurate picture of the develov.eiits if a iroble:: ariscs., Your judeomebt
in this.

I trust vou .,orl as a courfier anxl witness to ani o this oriler.
1 order the above exrlained canc-.llaticn of dent of Wendell to e or to my estate

as part of mv Final Will And Testamet ani this or.er stiall suersade an; previous
order of mine or any suvsejuent order of :ine or an~ .e else on this matter,

Soberly ani freely dictalei by %-

urant R, Taplor /oy L
Typed as dictated ani witnes:od in y ((- . M/)’f
24N
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IN THE THIRD JUDICIAL DISTRICT COURT
COUNTY OF SALT LAKE
STATE OF UTAH

WENDELL E. TAYLOR, MEMORANDUM OF POINTS AND
AUTHORITIES IN OPPOSITION
TO DEFENDANT'S MOTION FOR

SUMMARY JUDGMENT

Plaintiff,

vs.
Civil No. €85-6869

THE ESTATE OF GRANT TAYIOR,
deceased, ESTHER TAYIOR,
DARRON G. TAYLOR, and JOHN
DOES 1 through 5.

Judge: Raymond Uno
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LEGAL ARGUMENT
POINT 1

The June 30, 1984 "Will and/or Codicil" was properly
executed in substantial compliance with the necessary
requisites and should therefore be admitted to probate.
The requirements for proper execution of a will in Utah are
set forth in Utah Code Annotated § 75-2-502 as follows:
Except as provided for holographic wills, writings
within section 75-2-573, and wills within section 75-2-
506, every will shall be in writing signed by the

testator or in the testator's name by some other person

EXHIBIT _C




in the testator's presence and by his direction, and

shall be signed by at least two persons each of whom

witnessed either the signing or the testator's acknowi-

edgement of the signature or of the will. The signing

by the witnesses must be in the testator's presence and

in the presence of each other.

This statutory provision was enacted in 1975 and was
essentially an adoption of the Uniform Probate Code. The above
provision is identical to section 2-502 of the Uniform Probate
Code except for the addition by the Utah Legislature of the final
sentence. (Editorial Board Comment to UCA § 75-2-502). It is
compliance with this final sentence of the Utah provision which
is contested in the defendant's Motion for Summary Judgment in
the present case.

| Defendant's in their Memorandum cite the purpose of such a
provision is to guard against fraud - Defendant's Memorandum,
P.9; 94 ¢JS.§ Wills 189. Defendant's then rely heavily on the

language used by the Utah Supreme Court in In re. Alexander's

Estate, 139 P.2d 432 (Utah 1943). There the court stated:
[T]he right to dispose of property by will is governed
and controlled entirely by statute. Such statutes are
mandatory, and, unless strictly complied with, the
instrument, as a will, is void.
139 P.2d at 434. While it appears that the above-quoted language
is non-bending, Plaintiff respectfully urges this Court to

consider several additional factors and similar judicial



authority that would lead to a more equitable and just interpre-
tation of the current statute governing execution of wills in
Utah.

The case of In re. Alexander's Estate is a 1943 case. It
did not involve the present uniform Probate Code. The testatrix!
will was declared invalid where the testatrix had not signed the
will in the presence of the witnesses, as strictly required by
statute, but she had definitely acknowledged to the witnesses
that the instrument was her will. The decision was a very close
3-2 decision with Justices Wade and Moffat dissenting. 1In his
dissenting opinion Justice Wade stressed the importance of
another Utah Statute which provided that the statutes of this
state be construed liberally and in a manner to promote justice.
139 P.2d at 434. Justice Wade, in reviewing the facts of the
case, stated that although the testatrix had failed to comply
strictly with the statutory requirements, she clearly thought she
had made a valid will and desired disposition of her property
according to her purported will. He then concluded that:

the legislative intent that our statutes shall "be

liberally construed with a view to effect the objects

of the statutes and to promote justice"... was undoubt-

edly enacted to prevent the harsh results of following

too literally the exact wording of the statutes, and,

to my mind, was made for just such a case as we have

here.

139 P.2d at 434. Justice Moffat concurred in the dissent.



The current Utah Code has a similar statute governing construc-
tion of this states statutes. Section 68-3-2 states in part:

The statutes establish the laws of this state respect-

ing the subjects to which they relate, and their

provisions and all proceedings under them are ‘to be

liberally construed with a view to effect the objects

of the statutes and to promote justice.

Other jurisdictions have reached similar conclusions as that
of Justice Wade. In‘fh re. Rudd's Estate, 369 P.2d 526 (Mont.
1962), the Montana Supreme Court, interpreting a similar wills
statute, stated:

This Court has held that the right to make a will .
depends upon the consent of the legislature and there

must be strict compliance with the statute, but we have

also declared that substantial compliance with the

statute is sufficient...

369 P.2d at 530 (citation omitted). The Court also defined
"substantial compliance" to mean "only that a Court should
determine whether the statute has been followed sufficiently so
as to carry out the intent for which it was adopted. The intent
of the legislation being the elimination of fraud." 369 P.2d at
530 (citation omitted). Montana also has statutory and public
policies requiring that "a liberal construction be given where

possible to effect the testator's wishes. vfn_re. Estate of

Birkeland, 519 P.2d 154, 156 (Mont. 1974). Kansas likewise

.

adopted a similar policy:
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Thé will of the testator should be carried out if
reasonably possible and a substantial compliance with
statutory requirements is enough. Slight or trifling
departures from technical requirements will not operate
to defeat a will. -

wvIn re. Estate of Perkins, 504 P.2d 564, 568 (Kan. 1972). See

y also fiobbs v. Mahoney 478 P.2d 956, 958 (Okl. 1970). (The

Oklahoma Supreme Court adopts the "substantial compliance
doctrine;" literal compliance with the requisites pertaining to
the execution of a will is not required).

Turning to the facts of the case at bar, it is clear that
the June 30, 1984 "Will and/or Codicil" of Grant Ross Taylor was
executed in substantial compliance with the necessary requisites
of Utah Code Annotated § 75-2-502. The will was signed by Grant
in the presence of both Noel Taylor and Geraldine Taylor, the
attesting witnesses. Noel witnessed the will with his signature
in the presence of both Grant and Geraldine, the second witness.
Geraldine witnessed the will with her signature in the presence
of Noel, the other witness. The only element lacking is that
Geraldine failed to sign the instrument in the presence of Grant.
However, the requirements which were literally complied with are
sufficient to protect against fraud, the very purpose for which
the requirements\are imposed. Here it must be reiterated, as
stated by Justice Wade, that:

the legislative intent that our statutes shall "be

liberally construed with a view to effect the objects



of the statutes and to promote justice" [UCA 68-3-2]...
was undoubtedly enacted to prevent the harsh results of
following too literally the exact wording of the
statutes, and, to my mind, was made for just such a
case as we have here.

In re. Alexander's Estate, 139 P.2d at 434.
Further support for a liberal construction éfvthe Utah

Probate Code is found in the recent case of *state of Grossen v.

Vincent, 657 P.2d 1345 (Utah 1983). There the Utah Supreme Court
considered a different section of the Probate Code, but stated:

The [strict] interpretation urged by the appellants

would make the decedent's will now invalid in this

state; but it could be admitted to probate in any other

state which had adopted the Uniform Probate Code. We

will not lightly ascribe an interpretation which will

produce such an incongruous result.
657 P.2d at 1346.

To require an absolute and strict compliance with section
75-2-502 as it now reads would likewise result in an "incongruous
result."” The provision at issue in the present case is not a
provision of the Standard Uniform Probate Code. The very purpose
of the Code was to reduce the formalities for execution of a
witnessed will to a minimum. (Editorial Board Comment to UCA§
75-2-502). The Utah statute, although worded slightly different-
ly from the standard Code, should be interpreted consistently

with the intent of the Uniform Probate Code, and consistently



with other jurisdiction allowing for substantial compliance, and

consistently with UCA §68-3-2 providing for liberal construction

to promote justice and equity.

CONCLUSIONEE

Respectfully submitted this z& day of February, 1986.

- (7 STANLEY S. ADAMS
ttorney for Plaintiff

CERTIFICATE OF HAND DELIVERY
I certify that a true and correct copy of the foregoing
"Memorandum of Points and Authorities in Opposition to Defen-
dant's Motion for Summary Judgment" was hand delivered by me to
the offices of P. Bryan Fishburn, Attorney for Defendant,
Callister, Duncan & Nebeker located at Suite 800 Kennecott

Building, Salt Lake City, Utah 84133, this / zz é day of Febru-

ary, 198s6.
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FILED IN CLERK'S OFFICE
Salt Lake County Utah

LELAND S. MCCULLOUGH (A28 MAR

P. BRYAN FISHBURN (A457 %)\\ ~ 2 4 ]988

Suite 800 - Kennecott Bulldifig (3;*Hkmycmmmdqﬂ¢wuu
Salt Lake City, Utah 841 J«JA)uJ\LmJ*«M$~

Telephone: (801) 530-7300 o Déwyly Clerk

Attorneys for Defendants ' e
Esther Taylor, personally and as personal representatlve of
the Estate of Grant R. Taylor, and Darron Taylor.

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

X KX K KX Kk X %X

WENDELL E. TAYLOR,
ORDER GRANTING DEFENDANTS'

MOTION FOR SUMMARY JUDGMENT,
DISMISSING ACTION WITH
PREJUDICE, AND AWARDING
DEFENDANTS ATTORNEYS FEES

Plaintiff,
vs.

THE ESTATE OF GRANT TAYLOR,
deceased, ESTHER TAYLOR,
DARRON G. TAYLOR, and

JOHN DOES 1 THROUGH 65,

Civil No. C-85-6869

Judge'Raymond Uno

Defendants.

* K Xk K * X X

Defendants' Motion for Summary Judgment and Defe#dahts'
Motion for Attorneys Fees came on regularly for hearihg before
the Honorable Raymond S. Uno on Thursday, February 20, 1986, at
8:00 o'clock a.m. Defendants were represented by Leland S.
McCullough, Esq. and P. Bryan Fishburn, Esq. Plaintiff was

represented by Stanley S. Adams, Esq. Based upon the Memoranda

EXHIBIT _D
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filed herein, arguments of counsel, the Affidavit of P. Bryan
Fishburn as to attorneys fees, and good cause appearing,

therefore,
IT 1S HEREBY ORDERED:

1. That Defendants' Motion for Summary Judgment is hereby

granted;

2. That this action is hereby dismissed with prejudice;

and

3. That Plaintiff is to pay to Defendants their
reasonable attorneys fees incurred in defending against this

action, such fees having been determined by the Court to be in

—
the amount of $22, g?2.97 .

DATED ;;¢Z’C/2*L‘é;/ ;Lsi ., 1986.

BY THE COURT

MW%M e,

Honorable Raymond S. Uno
Third District Court Judge

ATTEST

H. DIXON HINDLEY
Clesk

2 ' ?\ \m&v’\c\g\omx

- ‘ > KR ~_‘. -~/ U"‘L’ﬂ/ y)’k
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stanley S. Adams, ES

Attorney for Plaintiff
521 6th Avenue

galt Lake City, Utah 84103

day of

STATE OF UTAH ) o
COUNTY OF SALT LAKE )

l, THE UNDr.Hs!QNcD CLERK OF THE DISTRICT
CCUPT OF SALT LAKE CCUNTY, UTAH, 0O HERERY
CIATIFY THAT THE ANNEXED AND FORCGOH‘.'G Is
A TRUE AND FULL COPY CF AN CRiGINAL DOCU-
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WITNESE MY HAND AND Su\L ‘OF AID 007‘2'
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"Forward", 8A Utah Code Ann., Title 75 (1978)

FOREWORD

This volume contains the complete text of the Utah Uniform Probate
Code adopted by Chapter 150, Laws of 1973, as amended through the Second
Special Session of the Forty-second Legislature, 1978. Various portions of
this Uniform Probate Code, designated as Title 73, either embody, supersede,
or conflict with statutes contained principally in Titles 74 and 75, UTAH
CODE ANNOTATED. The Repealing Clause of Chapter 150 is set forth
following Section 75-1-101.

Annotations to decisions under the former law and later cases are in-
cluded through Volume 578 Pacific Reporter; 97 Supreme Court Reporter;

575 Federal Reporter (2nd Series) and 449 Federal Supplement. Also con-

tained in this volume as notes, are the official Comments prepared by the
Joint Editorial Board for the Uniform Probate Code, an arm of the National
Conference of Commissioners on Uniform Probate Code. The Comments
have been edited occasionally for adaptation to the Utah version of the
Code.

The index to the Uniform Probate Code prepared by the Joint Editorial
Board, modified in substance as required by variations in the Utah adoption,
begins on page 319.

/3



Uniform Probate .Code §2-502 (with commentary)

6
Wills: Execution, Deposit, and

Contractual Arrangements

(Parts 5, 7, and 9 of Article II) '

Part 5

WiLLs

GENERAL COMMENT

Part 5 of Article II deals with minimum, holographic wills

capacity and formalities for ex-
ecution and revocation of wills.
If the will is to be restored to its
role as the major instrument for
disposition of wealth at death, its
execution must be kept simple.
The basic intent of these sections
is to validate the will whenever
possible. To this end, the age for
making wills is lowered to eigh-
teen, formalities for a written
and arttested will are kept to a

written and signed by the testa-
tor are authorized, choice of law
as to validity of execution is
broadened, and revocation by
operation of law is limited to di-
vorce or annulment. However,
the statute also provides for a
more formal method of execu-
tion with acknowledgment be-
fore a public officer (the self-
proved will).

Section 2-501. [Who May Make a Will.]

Any person 18 or more years of age who is of sound

mind may make a will.

COMMENT

This section states a uniform
minimum age of eighteen for ca-
pacity to execute a wiil. “Minor”

Section 2-502. i

'.
s

Except as proviaed fo
T

within Seciion 2-312, and

- »
Axceution.]

is defined in Section 1-201, and
may involve a difierent age than
that prescribed here.

heiogranhic wills, writings

wi

& wnaa

0
e agpiiiita ant <
18 Vi3l OECIIC S—Cuil,

112

a
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Uniform Probate Code §2-502 (with commentary)

120

¢ THE UNIFORM PROBATE CODE PRACTICE MANUAL

every will shall be in writing signed by the testator or
in the testator’s name by some other person in the testa-
tor’s presence and by his direction, and shall be sfgned
by at least 2 persons each of whom witnessed either the
signing or the testator’s acknowledgment of the signa-

ture or of the will.

COMMENT

The formalities for execution
of a witnessed will have been re-
duced to a minimum. Execution
under this section normally
would be accomplished by sig-
nature of the testator and of two
witnesses; each of the persons
signing as witnesses must “‘wit-
ness” any of the following: the
signing of the will by the testa-
tor, an acknowledgment by the
testator that the signature is his,
or an acknowledgment by the
testator that the document is his
will. Signing by the testator may
be by mark under general rules
relating to what constitutes a sig-
nature; or the will may be signed
on behalf of the testator by an-
other person signing the testa-
tor's name at his direction and
in his presence. There is no re-
quirement that the testator pub-

lish the document as his will, or
that he request the witnesses to
sign, or that the witnesses sign
in the presence of the testator or
of each other. The testator may
sign the will outside the presence
of the witnesses if he later ac-
knowledges to the witnesses that
the signature is his or that the
document is his will, and they
sign as witnesses. There is no re-
quirement that the testator’s sig-
nature be at the end of the will;
thus, if he writes his name in the
body of the will and intends it to
be his signature, this would sat-
isfy the statute. The intent is to

‘validate wills that meet the min-

imal formalities of the statute.

A will that does not meet these
requirements may be valid under
Section 2-503 as a holograph.



Utah Code Ann. §68-3-2 (1953)

CONSTRUCTION o 68-3-2

6843-2; Statutes in derogation of common law liberally
construed — Rules of equity prevail

The rule of the common law that statutes in derogation thereof are to be
strictly construed has no application to the statutes of this state. The statutes
establish the laws of this state respecting the subjects to which they relate,
and their provisions and all proceedings under them are to be liberally con-
strued with a view to effect the objects of the statutes and to promote justice.
Whenever there is any variance between the rules of equity and the rules of
common law in reference to the same matter the rules of equity shall prevail.

History: R.S. 1898 & C.L. 1907, § 2489; tion: law and equity administered in same ac-
C.L. 1917, § 5839: R.S. 1933 & C. 1943, tion, Utah Const., Art. VIII, Sec. 19; Rule 2,
88-2-2, U.R.C.P.

Cross-References. — One form of civil ac- ‘
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Utah Code Ann. §68-3-l?i (1953)

68-3-11. Rules of construction as to words and phrases.

Words and phrases are to be construed according to the context and the
approved usage of the language; but technical words and phrases, and such
others as have acquired a peculiar and appropriate meaning in law. or are
defined by statute, are to be construed according to such peculiar anc appro-
priate meaning or definition.

History: R.S. 1898 & C.L. 1907, § 2497; Cross-References. — Duty of court to con-
C.L. 1917, § 5847; R.S. 1933 & C. 1943, strue statutes, § 78-21-3.
88-2-11.



Utah Code Ann. §74-1-5(4) '(1953’ 1976 :r>eprint ed,';);. .

(repealed 1975 effec. 1977) o i

74-1.5. Manner of execution and attestation.—Every will, other than
a nuncupative will, must be in writing, and every will, other than an
olographic or a nuncupative will, must be executed and attested as follows:

(1) It must be subscribed at the end thereof by the testator himself;

(2) The subscription -must be made in the presence of the attesting
witnesses;

(3) The testator must at the time of subscribing the same declare
to the attesting witnesses that the instrument is his will; and,

(4) There must be two attesting witnesses, each of whom must sign
his name as a witness at the end of the will, at the testator’s request, in
his presence, and in the presence of the other.

History: R. S. 1898 & C. L. 1907, § 2735;
C. L. 1917, §6315; R. S. 1933 & C. 1943,
101-1-5.
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Utah Code Ann. §75-1-102 (1978)

75-1-102. Purposes—Rule of construction.—(1) This code shall be
liberally construed and applied to promote its underlying purposes and
policies.

(2) The underlying purposes and policies of this code are:

(a) To simplify and clarify the law concerning the affairs of dece-
dents, missing persons, protected persons, minors, and incapacitated
persons;

(b) To discover and make effective the intent of a decedent in distri-
bution of his property;

(¢) To promote a speedy and efficient system for administering the
estate of the decedent and making distribution to his successors;

/7



Utah Code Ann. §75-1-201(20) (Supp. 1986, as amended 1979)

DEFINITIONS 75-1-201

(20) ‘“Interested person” includes heirs, devisees, children, spouses,
creditors, beneficiaries, and any others having a property right in or
claim against a trust estate or the estate of a decedent, ward, or pro-
tected person which may be affected by the proceeding. It also includes
persons having priority for appointment as personal representative and
other fiduciaries representing interested persons. The meaning as it
relates to particular persons may vary from time to time and must be de-
termined according to the particular purposes of, and matters involved
in, any proceeding.

20



Utah Code Ann. §75-2-101 (1978)

75-2-101. Intestate estate.—Any part of the estate of a decedent not
effectively disposed of by his will passes to his heirs as prescribed in
the following sections of this code.

History: C. 1953, 75-2-101, enacted
by L. 1975, ch. 150, § 3.
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Utah Code Ann. §75-2-102 (1978)

75-2-102. Share of the spouse.—(1) The intestate share of the
surviving spouse is:

(a) If there is no surviving issue or parent of the decedent, the
entire intestate estate;

(b) If there is no surviving issue but the decedent is survived by
a parent or parents, the first $100,000, plus one-half of the balance of
the intestate estate;

(c) If there are surviving issue all of whom are issue of the sur-
viving spouse also, the first $50,000, plus one-half of the balance of the
intestate estate;

(d) If there are surviving issue one or more of whom are not issue
of the surviving spouse, one-half of the intestate estate

History: C. 1953, 75-2-102, enacted
by L. 1975, ch. 150, §3
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Utah Code Ann. §75-2-103 (1978)

75-2-103. Share of heirs other than surviving spouse.—~(1) The
part of the intestate estate not passing to the surviving spouse under
section 75-2-102, or the entire intestate estate if there is no surviving
spouse, passes as follows:

(a) To theissue of the decedent by representation.
(b) If there is no surviving issue, to his parent or parents equally.

(¢) If there is no surviving issue or parent, to the issue of the
parents or either of them by representation. '

(d) If there is no surviving issue, parent, or issue of a parent,
but the decedent is survived by one or more grandparents or issue of
grandparents, half of the estate passes to the paternal grandparents if
both survive, or to the surviving paternal grandparent, or to the issue
of the paternal grandparents if both are deceased, the issue taking by
representation; and the other half passes to the maternal relatives in
the same manner; but if there be no surviving grandparent or issue of
grandparent on either the paternal or the maternal side, the entire
estate passes to the relatives on the other side in the same manner as
the half.

(e) If there is mo surviving issue, parent or issue of a parent,
grandparent or issue of a grandparent, then the entire estate passes
to the next kin in equal degree, excepting that when there are two or
more collateral kindred in equal degree, but claiming through different
ancestors, those who claim through the nearest ancestor must be pre-
ferred to those claiming through an ancestor more remote.

History: C. 1953, 75-2-103, enacted
by L. 1975, ch. 150, § 3.

23



Utah Code Ann.

§75-2-502

(1978)

75-2-502. Execution.—Except as provided for holographic wills, writ-
ings within section 75-2-513, and wills within section 75-2-506, every
will shall be in writing signed by the testator or in the testator’s name
by some other person in the testator’s presence and by his direction, and
shall be signed by at least two persons each of whom witnessed either
the signing or the testator’s acknowledgment of the signature or of the
will. The signing by the witnesses must be in the testator’s presence

and in the presence of each other.

History: C. 1953, 75-2-502, enacted
by L. 1975, ch. 150, § 3. ,

Editorial Board Comment.

The formalities for execution of a wit-
nessed will have been reduced to a mini-
mum. Execution under this section nor-
mally would be accomplished by signa-
ture of the testator and of two witnesses;
each of the persons signing as witnesses
must “witness” any of the following:
the signing of the will by the testator,
an acknowledgment by the testator that
the signature is his, or an acknowledg-
ment by the testator that the document
is his will. Signing by the testator may
be by mark under general rules relating
to wnat constitutes a signature; or the
will may be signed on behalf of the
testator by another person signing the
testator’s name at his direction and in
his presence. There is no requirement
that the testator publish the document
as his will, or that he request the wit-
nesses to sign, or that the witnesses
sign in the presence of the testator or of
each other. The testator may sign the
will outside the presence of the witnesses
if he later acknowledges to the witnesses
that the signature is his or that the docu-
ment is his will, and they sign as wit-
nesses. [Last sentence in Utah version
omitted in official text of Code.] There
is no requirement that the testator’s
_ signature be at the end of the will; thus,

if he writes his name in the body of
the will and intends it to be his signa-
ture, this would satisfy the statute. The
intent is to validate wills which meet
the minimal formalities of the statute.

A will which does not meet these re-
quirements may be valid under section
75-2-503 as a holograph.

Cross-References.

Probate and administration, 75-3-101
et seq. .
Proof of will, 78-25-12.

Collateral References.

Wills&=111, 113-123.

94 CJ.S. Wills §§ 169-177, 182-1917.

79 Am. Jur. 2d 430, Wills § 210.

Also see Am. Jur. 2d, New Topic
Service, Uniform Probate Code.

Admissibility and credibility of testi-
mony of subscribing witness tending to
impeach execution of will or testamen-
;agry capacity of testator, 79 A. L. R.

4.

Admissibility of evidence other than
testimony of subscribing witnesses to
prove due execution of will, or testa-
mentary capacity, 63 A. L. R. 1195.

Admissibility of testator’s declarations
upon issue of genuineness or due execu-
ggfx of purported will, 62 A. L. R. 24

5.

Assistance: validity of will signed by
testator with the assistance of another,
98 A. L. R. 24 824.

“Attestation’” or “witnessing” of will,
required by statute, as including wit-
nesses’ subscription, 45 A. L. R. 2d 1365.

Beneficiary under nuncupative will as
witness thereto, 28 A. L. R. 2d 796.

Character as witness of one who
signed will for another purpose, 8 A. L.
R. 1075.

Character of instrument as will, or its
admissibility to probate as such, as af-<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>