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IN THE SUPREME COURT

OF THE STATE OF UTAH

ROBERT J. FLECK, NORMAN A.
NELSON, JAMES A. SUCHALA,
RICHARD A. WEBER, and
ROBERT ROBBINS,

Plaintiffs-Respondents,

V.
No. 15480
NATIONAL PROPERTY MANAGEMENT,
INC., A Utah corporation,
SKI PARK CITY WEST INC., A
Utah corporation, ENSIGH
COMPANY, a limited partner-
ship, and WILLIAM S.
RICHARDS, Trustee, and THE
TRAVELERS INDEMNITY CO.,

Defendants-Appellants.

WATURE OF THE CASE
This is an action for damages suffered by the
plaintiffs brought in the posture of third party beneficiaries
to an indenture and performance bond between Summit County

and defendants-appellants Ensign and Travelers.

DISPOSITION BELOW
Following a trial on March 21, 1977, before The
Honorable J. E. Banks, one of the judges of the Third

Judidial District Court, judgment was entered for the
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plaintiff against all defendants in the sum of Seven

Thousand Two Hundred Dollars ($7,200.00) plus interest.

RELIEF SOUGHT ON APPEAL
Defendants-appellants, Ensign and Travelers,
seek a reversal of the judgment entered below declaring
plaintiffs improper parties to bring this action, or in
the alternative declaring that plaintiffs suffered no

damages caused by the defendants-appellants.

STATEMENT OF THE FACTS

The defendants-appellants, Ensign and Travelers
involvement in this litigation grows out of an indenture
and performance bond that was entered into on January 16,
1970, in order to fulfill the requirements of Summit
County Ordinance No. 58 (Exhibit 9-P, Appendix 3),
wherein guarantee in lieu of improvements was required
before Plat No. 1 of the Park City West Subdivision could
be recorded (Exhibit 1-P). As stated in the Summit
County Ordinance No. 58 (Exhibit 9-P, Appendix 3), pro-
vision for guarantee of improvements, prior to the
approval and acceptance of the final plat was as follows
(quoting from p.1l2 of the Ordinance):

The subdivider may furnish and file with

the county commissioners a bond of

corporate surety or with two personal

sureties acceptable to the county i
commissioners, in an amount equal to

2
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the cost of the improvements not prev-
iously installed as determined by the
county to assure the installation of
such improvements within a two (2)
year period or, if otherwise provided
by said commissioners, a shorter or
longer period.

Patterned after the requirements of the Summit
County Ordinance Wo. 58 (Exhibit 9-P, Appendix 3) an in-
denture and performance bond was executed (Exhibit 8-P,
Appendix 2) providing in part that:

Principals hereby agree to cause the

various improvements ... to be installed

on or before two (2) years from the

recordation of the said final plat.

The surety does hereby consent to any

and all alterations, modifications and

revisions to the indenture secured by

this bond, including, but not limited

to, any extensions of time for per-

formance, which may be agreed upon by

and between the County of Summit and

the principals.
At the time plaintiffs executed a Uniform Real Estate
Contract (Exhibit 7-P, Appendix 1) on the three lots in
the Park City West Subdivision, more than two years had
passed since the final plat (spoken of in the indenture
and performance bond) was recorded. During all periods
that plaintiffs were negotiating for the three lots and
more importantly at the time they executed the Uniform
Real Estate Contract (Exhibit 7-P, Appendix 1) dated
May 1, 1972, defendant Ensign was in no way involved with

the sale of the land or with the plaintiffs land vendor,
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one of the defendants below, National Property Management
No mention of lot purchasers was made in the bond
between Summit County and the defendants-appellants -
Ensign and Travelers, and it is obvious that plaintiffs
were not parties to the indenture and performance bond.
Advised by counsel (T.P 25, L.19-21), plaintiffs made
provision in paragraph No. 24 of their Uniform Real
Estate Contract (Exhibit 7-P,Appendix 1) between them-
selves and National Property Management (defendant below)
for the installation of improvements; to be completed by
December 31, 1972. The defendant National Property
Management failed to perform; never installing improvements
as promised in the May 1, 1972, contract (Exhibit 7,
Appendix 1).

National Property Management's (defendant below)
liability for improvements matured once the promised date
in its contract with plaintiffs passed. As to the defen-
dants-appellants Ensign and Travelers, to date no demand
for performance has been made by Summit County, nor has
Summit County asked that defendants or anyone else make
the improvements concerned under the bond (T.P. 26, L.
1-16, T.P. 28, L.14-17). The bond (Exhibit 7-P, Appendix )
and the statute (Exhibit 9, Appendix 3) provides for ex-
tensions of which Summit County has given, and until the

bond is called, Ensign and Travelers remain principal and

4
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surety, but are not in default.

At the time plaintiffs contracted for the three
(3) lots, Walker Bank had a financing lien in excess of
Three Hundred Thousand Dollars ($300,000.00), Halbet
Engineering had a Trust Deed of approximately One Hundred
Fifteen Thousand Dollars ($115,000.00) that was in default
(Exhibit 13-D) even before plaintiffs recorded their
purchase contract, and money had been advanced by Prudential
Federal Savings giving them a lien.

Following defaults on the Trust Deed obligation
(Exhibit 13-D, T. 24, L.27-30), and others (T.P. 25, L.5-7),
the land (of which plaintiff's three lots were part) was
sold, with Halbet Engineering, formerly the beneficiary
under a trust deed becoming the new owner (T.P. 24,
L.27-30). Any contractural interest that plaintiffs had
was extinguished by the sale, and no attempt was made by
plaintiffs to make any arrangements for the release of
the three lots (T.P. 24, L.3-12). Since obtaining owner-
ship of the land, Halbet Engineering have made numerous
changes to the development of the area, including a shift
of building and development away from the original plans
as shown on the Plat No. 1 (Exhibit 1-P). Halbet has
constructed its own streets and improvements and it would
be impossible to build any roads in the area represented

on the original Plat No. 1, Exhibit 1-P). Further, the
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defendants-appellants Ensign and Travelers could not
trespass upon Halbet's property forcing the improve-
ments to be made. Even if Summit County had called the
bond, or demanded performance thereunder, which it has
not done (T.P. 28, L.14-20), defendants-appellants Ensign
and Travelers would be unable to place the improvements
spoken of in the original indenture and performance bond

(Exhibit 8-P, Appendix 2).
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ARGUMENT
I. PLAINTIFFS-RESPONDENTS HAVE NO STANDING TO SUE AS
THIRD PARTY BENEFICIARIES OF THE BOND BETWEEN
SUMMIT COUNTY AND DEFENDANTS-APPELLANTS
The trial court erred in granting judgment against
the defendants-appellants, Ensign Company, a limited partner-
ship (hereinafter Ensign) and the Travelers Indemnity Co.
(hereinafter Travelers); basing its decision upon the
finding that plaintiffs-respondents could recover as third
party beneficiaries of a contract between Summit County and
defendants-appellants (R.P. 125, Conclusion of Law 3).
The trial court failed to distinguish between the two separate
and distinct contracts involved in this litigation; namely,
a Uniform Real Estate Contract for the sale of land between
the plaintiffs-respondents and one of the defendants below,
National Property Management, as land vendor (Exhibit 7-P,
Appendix 1) and a contract between Summit County (obligee
under an Indenture and Performance Bond Exhibit 8-P,
Appendix 2) and the defendants of which Ensign and Travelers
are a principal and Surety respectfully. Ensign and
Travelers are in no way privy to the contract growing out
of the sale of land between plaintiffs-respondents and
National Property Management, a defendant below. Rather,
any obligations that Engisn and Travelers have must flow
from the terms of their agreement with Summit County

(Exhibit 8-P, Appendix 2).
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Plaintiffs-respondents in their land purchase
contract with their vendor, National Property Management,
made explicit provision for the making of improvements
(Exhibit 7-P, Appendix 1). Even though plaintiffs have
made such a provision, they now look to the separate and
distinct contract between Summit County and defendants-
appellants Ensign and Travelers.

A. PLAINTIFFS-RESPONDENTS WERE AT MOST INCIDENTAL

BENEFICIARIES TO THE CONTRACT BETWEEN SUMMIT

COUNTY AND THE DEFENDANTS-APPELLANTS, AND HAVE

NO STANDING TO SUE.

This Court has had occasion to determine the

rights of those who claim as third party beneficiaries.

In Schwinghammer vs. Alexander 21 Utah 2d 418, 446 P.2d

414 (1968), plaintiffs obtained a judgment in the trial
court on the basis that they were third party beneficiaries
of an escrow agreement between the contractor of their
home and a savings and loan. In reversing the trial court's
decision, this Court said that the beneficiaries of a
contract were divided into three classes: incidental
beneficiaries, donee beneficiaries, and creditor bene-
ficiaries. As to which class had standing to sue, this
Court said:

As the law has developed in the decisions

up to date, it is possible to say that

the only third parties who have legal

rights are the donees and the creditors

of the promisee. If in buying the
promise the promisee expresses an intent
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that some third party shall receive
either the security of the executory
promise or the benefit of performance
as a gift, that party is a donee of
either the contract right or of the
promised performance or both. 1If, on
the other hand, the promisee's expressed
intent is that some third party shall
receive the performance in satisfaction
and discharge of some actual or supposed
duty or liability of the promisee, the
third party is a creditor beneficiary.
All others who may in some way be bene-
fitted by performance have no rights
and are called incidental beneficiaries
incidental beneficiaries are all
those who are not donees or creditors
of the promisee.

21 Utah 2d at 420

Had plaintiffs-respondents not lost their contract

rights to the land purchased, they may have been benefitted

by the installation of improvements. However, under the
terms of the Alexander decision there is no evidence that
Summit County, the promisee-obligee, intended that the
plaintiffs '"receive either the security of the executory
promise or the benefit of performance as a gift." Like-
wise, there is no evidence that Summit County intended
that ''some third party should receive the performance in
satisfaction and discharge of some actual or supposed
duty or liability of the promisee."

A finding that the plaintiffs-respondents are

not third party beneficiaries does not leave them without

a remedy, as under the terms of their agreement with their
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land vendor, National Property Management, it was agreed
that the improvements be completed by December 21, 1972.
As plaintiffs-respondents have complained that the im-
provements have not been made, it appears clear that there
is a breach of contract between plaintiffs-respondents,
and their vendor, National Property Management. Whatever
recourse plaintiffs-respondents have should be made under
that contract and not under the contract between Summit
County, and the defendants, of which Ensign and Travelers
are parties.

B. SUMMIT COUNTY AS OBLIGEE UNDER THE PERFORMANCE

BOND IS THE ONLY ENTITY THAT COULD BRING SUIT

THEREUNDER, AND THEY HAVE MOT DONE SO.

The bond between Summit County and defendants,
to which Ensign and Travelers were principal and surety
respectively, was required under the terms of Summit County
Ordinance No. 58 (Exhibit 9-P, Appendix 3). Statutes
similar to Summit County's Ordinance No. 58 have been in
existence for years in other jurisdictions, and are commonly
referred to as "subdivision map acts." The purpose of
such acts is to require a developer, prior to offering
land, to have a plat and plan recorded along with certain
guarantees of performance in line with the recorded plat.
As stated in the Summit County Ordinance No. 58 (Exhibit
9-P, Appendix 3), its purpose is to protect the public

by assuring that before the city or county takes responsi-

10
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bility for maintenance of streets and facilities that
it has been assured that the streets and improvements
are in the proper condition so as not to burden the public

with expense of making them so. See Evola vs. Wendt

Construction Co. 17 C.A. 2d 21, P.2d 498 (1959), and

Ragghinti vs. Sherwan 16 Cal. Rptr. 583 (1961). It has

been held that the rights and liabilities under a surety
bond are to be determined from the language of the bond

read in light of applicable statutes. Morro Palisades Co.

vs. Hartford Acc. & Indem. Co. 52 C 2d 397, 340 P.2d

628 (1959). When the bond, (Exhibit 8-P, Appendix 2) is
read in light of Ordinance No. 58 (Exhibit 9-P, Appendix
3f it is clear that there is no intent expressed or implied
that the bond was meant as a general insurance pcol to

fund damage claims that third parties might assert in

the future.

Courts from other jurisdictions have been faced
with attempts by third parties to make claims as third
party beneficiaries under bonds similar to the one at
issue in this case, and have held that a bond restricted
to a municipality precludes others from suing thereon.
(See McQuillin, Municipal Corporations, Vol. 13 §37.206).
One of the principal cases holding that third parties are
precluded from suing as third party beneficiaries to a

bond is the Morro Palisades Co. vs. Hartford Acc. & Indem.

11
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Co. supra. In that case, the California Supreme Court
decided that a third party land owner had no right to
sue under a performance bond between a county and a land

developer. In Morro Palisades Co., the county had demanded

that the developer perform as agreed in the bond, and
went as far as to assign its rights to the plaintiff-
land owner. In affirming the dismissal of the third party
land owners action, the California Supreme Court stated:

And here the right to recover under the
bond appears clearly to be a right of
the county, rather than the owner of a
portion of the property which might be
effected by the default. It is the
county which is indemnified by the
express terms of the bond against loss
from 'all cost and damage which it may
suffer' from Westfall's default either
in building the roads or in failing to
fully reimburse and repay the county all
outlay and expense which it may incur

the general rule appears to be that
if a public improvement faithful per-
formance bond runs to the public body,
action thereon must be brought in that
body's name. ... The bond in issue here
is conditioned for the benefit of the
obligee county and by no possible view
of its language can it be held to have
been 'furnished for the direct benefit
and protection' of the principal (the
subdivider) or other land owners in the
tract.

The Court in continuing to discuss the issue of damages said:

Plaintiff claims, however, that in any
event it, as the present owner of the
land in the subdivided tract, is a
third party beneficiary under the bond;
ie, one for whose benefit the roads
were to be improved. The same may

12
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be said of other purchasers of lots

in the tract, as well as of members of
the public generally, who would use the
roads. What plaintiff seeks by its
complaint is not to compel improvement
of the subdivision's roads, but to
recover in full on its own behalf, a
money judgment representing the cost

of such improvements. Such a recovery
appears to be authorized neither by the
terms of the bond itself mor any assign-
ment which the county could make of its
rights under the bond.

AcordJ & J Tile Co., Inc. vs. Feinstein 348 N.Y.S. 2d

783 (1973) Sp.Ct., App. Div.), and Ragghianti vs. Sherwin

supra, and City of Los Angeles vs. Meline 14 C.A. 522,
58 P.2d 690 (1936).

The action at bar presents an even stronger case

than did Morro Palisades for the proposition that a third

party should not be allowed to sue. In this case, Summit
County has not called for the improvements to be made,
has not attempted to make them itself, and has made no
assignment of its rights to the plaintiffs-respondents.
Plaintiffs are attempting to use the bond as a source of
damages for a breach of contract between their land vendor,
National Property Management, and themselves. Use of the
bond to fund damage claimg for breach of contract between
the plaintiff and National Property Management clearly
goes beyond the purpose of the bond, and is inequitable
as to Ensign and Travelers, who were not privy to the

contract between National Property Management and plaintiffs-

13
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respondents. See City of University City vs. Frank

Miceli & Sons R.& B. Co. 347 S.W. 2d 131 (Mo. 1961).

When one examines the indenture and performance
bond (Exhibit 8-P, Appendix 2), numerous references are
made to Ordinance No. 58, (Exhibit 9-P, Appendix 3). No
where in that instrument is there a reference to the right
of third parties to bring private damage actions, using
the bond as a source of funding for those claims. Rather,
the bond speaks in the following terms:

Principals hereby to cause the various
improvements ... to be installed on or
before two years ... and as required
by said County of Summit to give a
bond to guarantee the performance of
completion of said improvements, and

. the surety does hereby consent to
any and all alterations, modifications
and revisions to the indenture secured
by this bond, including, but not limited
to, any extensions of time for perfor-
mance. ..

The Summit County Ordinance, No. 58, (Exhibit 9-P,
Appendix 3) under §7 (B)(1)(A) entitled Guarantee of
Improvements states that:

The subdivider may furnish and file with
the county commissioners a bond with
corporate surety, or with two personal
sureties acceptable to the county
commissioners, in an amount equal to
the cost of the improvements not
previously installed as determined

by the county to assure the installa-
tion of such improvements within a

two year period or, if otherwise
provided by said commissioners, a
shorter or longer period. (Emphasis
added)

14
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It is clear that the indenture and performance
bond, and statute-ordinance lo. 58 speak only in terms
of assuring the installation of improvements. There is
no mention of the rights of third parties to sue for
breach of contract claiming damages to property for the
failure to complete the improvements. Any action under
the bond would have to be brought by the obligee Summit
County. As referred to above, plaintiffs' recourse must
be against their land vendor, National Property Management,
for breach of that separate aﬁd distinct contract, which
in no way relates to the performance bond they have
attempted to claim under.

Plaintiff admits that Summit County has not
"called" or demanded performance under the bond. (T.P.
28, L.14-18). 1In addition, it is clear from the terms
of the bond that extension could be granted, and in fact
has been. As Summit County has not "called" the bond,
under general concepts of principal and surety liability,
Ensign Company as principal and Travelers as surety have
no liability. Ensign's liability would ripen only upon
Summit County granting no further extension and "calling"
or demanding performance under the bond. As surety,
Traveler's liability would arise only upon. and be con-
tingent upon the liability of Ensign.

In Star Contracting Corp. vs. Manway Const. Co.

15
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Inc. 32 Conn.Supp. 64, 337 A.2d 669 (1973), the Court
stated the general principle applicable to principal and
surety liability as follows:

It is a fundamental precept of surety-

ship law that the liability of the

surety is conditioned on accruel of

some obligation on the part of the

principal; the surety will not be

liable on the surety contract if the

principal has not incurred liability

on the primary contract. |

Concluding, the Court held that the plaintiff
(a third party attempting to sue as a third party bene-
ficiaty under a performance bond) had failed to set forth |

a viable cause of action against the principal. Accordingy,’

|
i

since no cause of action was made out against the principal
the surety was not liable either.

In the case at bar, Summit County having the
authority both under the indenture and performance bond,
and pursuant to Ordinance 58 (Exhibit 9-P, Appendix 3),
could have extended the period of performance under the
bond, and in fact did so. No demand has been made by
Summit County upon defendants-appellants, Ensign and
Travelers, and accordingly no liability has ripened under
the bond.

II. THE TRIAL COURT'S AWARD OF DAMAGES AGAINST ALL
DEFENDANTS IS NOT SUPPORTED BY THE EVIDENCE.

Plaintiffs' only witness, Fleck, testified that !

Seven Thousand Two Hundred Dollars ($7,200.00) was paid ’

y |
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as a down payment on the lots they had an interest in as
contract purchasers. (R.P. 8, P. 10). The trial court
awarded restitution of that down payment as a judgment
against all of the defendants. It is clear that such an
award may have been valid against National Property
Management for breach of its contract (wherein it covenanted
to have improvements made by December 31, 1972 - Exhibit
7-P, Paragraph 24) as vendor under a Uniform Real Estate
Contract. The judgment in the amount of Seven Thousand

Two Hundred Dollars ($7,200.00) is not supportable against
Ensign and Travelers, defendants-appellants. Ensign and
Travelers were not parties to the contract between

National Property Management and plaintiffs-respondents.
Failing to recognize that, and, rather than confining its
judgment to the breach between MNational Property Manaage-
ment and plaintiffs-respondents, the trial court erroneously
granted judgment against all of the defendants, shifting

the source of liability from plaintiffs' contract with its
land vendor to the bond between Summit County and defen-
dants, of which Ensign and Travelers were principal and
surety respectively. As argued above, the indenture and
performance bond (Exhibit 8-P, Appendix 2) does not list

the plaintiffs as parties to it, and as mere incidental
beneficiaries, they cannot claim as third party beneficiaries

under it.
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In the trial court, Mr. Fleck stated that nothing
was paid after the initial Seven Thousand Two Hundred
Dollar ($7,200.00) down payment because of an agreement
between plaintiffs-respondents and Gary Williamson, acting
on behalf of National Property Management (not connected
with or under the control of either Ensign or Travelers).
Apparently Mr. Williamson informed plaintiffs-respondents
that their obligations under the land purchase contract
would be held in abeyance until improvements were made
C.P. 13, L.21-25).

The only testimony in the record from which an
award of damages could have been made, were statements
by Mr. Fleck as to the value of the property when pur-
chased, and the value without the improvements made. Mr.
Fleck stated that at the time they entered into the contract,1
the value of the land with promised improvements would
have been approximately One Dollar ($1.00) a square foot
(T.P. 17, L.27-28). He went on to testify that without
the improvements the property was worth approximately
Twenty Five Cents ($ .25) per square foot (T.P. 20, L.17)

According to Mr. Fleck's testimony, there was approximately

|
thirty five thousand (35,000) square feet of land involved

(T.P. 18, L.6-7) which when valued at Twenty Five Cents
($ .25) per square foot equals Eight Thousand Seven Hundrec

Fifty Dollars ($8,750.00) too. The Eight Thousand Seven
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Hundred and Fifty Dollar ($8,750.00) figure does not
match with the court's award of Seven Thousand Two
Hundred Dollars ($7,200.00), and since the only testimony
as to damages involves the land value, there is no

basis for the court's award of Seven Thousand Two Hundred
Dollars ($7,200.00). Further, it is important to note
that based upon Mr. Fleck's testimony, plaintiffs-respon-
dents suffered no damages. The property without improve-
ments was worth Eight Thousand Seven Hundred Fifty Dollars
($8,750.00) and plaintiffs had paid only Seven Thousand
Two Hundred Dollars ($7,200.00). Considering the agree-
ment with their land vendor, plaintiffs had no further
responsibility to pay under the contract and thus had
Fifteen Hundred Fifty Dollars ($1550.00) more value in
the land than they had paid in. Ironically, in view of
the above, Mr. Fleck proceeded to testify that plaintiffs
had sufficient money to redeem or acquire a release of
their property, from senior lien holders, but made no
attempt to do so nor had they any plans for doing so

(T.P. 24, L.27-30, T.P. 25, L.1-12). After making no
effort to preserve their interests, plaintiffs-respondents
now seek to use Ensign and Travelers, defendants-appellants
as their "pot of gold", restoring them their down payment.
This award, however, is not sustained by the testimony of

Mr. Fleck, and cannot be made against Ensign and Travelers.,
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Any award of damages under a performance bond,
as that involved in this case, could only come after
Summit County had made a demand for performance, received
no response, and was forced to make the improvements, look-
ing to the amount of the bond as the source of the funds
for those improvements. There is no expression or even an
implied expression that the bond was meant to satisfy in-
dividual claims for a breach of contract. The obligation
under the bond expresses a duty flowing solely to Summit
County, the obligee who would ultimately be responsible
for the streets and improvements. As the trial court's
judgment stands, contractual damages, growing out of a
private contractual relationship between land vendors and
purchasers, can be satisfied out of a general performance
bond running to Summit County; such a result is untenible.
There is no evidence in the record as to costs of improve-
ment, or any evidence even as to plaintiffs-respondents
pro rata share of such a cost. Rather, plaintiffs rely
solely upon a claim that their property had depreciated

in value. Assuming arguendo that plaintiffs were allowed

standing as third party beneficiaries, the drop in value

of their property, if any, would not be the proper measure
of damages when suing under a performance bond. Morro

Palisaides Co. vs. Hartford Acc. & Indem. Co. supra.
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A. ANY DAMAGES SUFFERED BY PLAINTIFFS-RESPONDENTS
WERE NOT CAUSED BY THE LACK OF IMPROVEMENTS .

Plaintiffs were receiving the advice of legal
counsel at the time they entered into the contract between
themselves and National Property Management, their land
vendor, (T.P. 25 L.19-21). They were, or should have
been aware that an interest under an executory installment
land contract is at most equitable in nature, and that
legal title remains in the land vendor until performance

under the contract is complete. Corporation Nine vs.

Taylor, 30 Utah 2d 47, 513 P.2d 418 (1973). In additionm,
plaintiffs testified that they knew there were prior
financing liens by Prudential Federal Savings, Walker
Bank, and Halbet Engineering, all senior to their contract
(T.P. 24, L.21-26). Before plaintiffs recorded their
contract, notice of default had been given, which included
land held under contract by plaintiffs. (Exhibit 13-D,
Appendix 4). A trustee's sale was held, and plaintiffs-
respondents lost their contractual interest to their land.
As such, it is clear that the cause of any damages that
plaintiffs-respondents may have suffered was a result of
not policing the payment to the underlying land financers
and the resulting trust deed sale. Plaintiffs testified
that no effort was made to redeem or acquire a release

of their particular lots (T.P. 25, L.1-12). After losing
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their property interests, instead of claiming for breach
of contract against their vendor, National Property
Management, they came full circle attempting to benefit
from the bond agreement between Summit County and defen-
dants-appellants, Ensign and Travelers, claiming that
the failure to install improvements caused their loss.
Such a claim is clearly erroneous on two general bases:
First of all, plaintiffs were never land owners, but
were only contract purchasers, second, the lack of improve-
ments did not cause their loss -- the trust deed sale did.
Under advice of counsel, plaintiffs should have foreseen
such a possibility, and in fact notice of default was on
the record prior to recording their purchase contract
(Exhibit 13-D, Appendix 4). Any loss claimed by the
plaintiffs-respondents cannot be claimed to have been
caused by or connected to the bond. Rather, any damages
suffered by the plaintiffs were caused by the loss of
their property by trust deed sale, making the issue of
the bond a moot point.
IIT. EVEN IF PLAINTIFFS WERE PROPER PARTIES TO BRING

SUIT, ENSIGN AND TRAVELERS HAVE NO LIABILITY

UNDER THE BOND AS THEY ARE EXCUSED BY THE

SUPERVENING IMPOSSIBILITY CAUSED BY THE TRUST

DEED SALE.

A. DEFENDANTS ENSIGN AND TRAVELERS HAVE NO

INTEREST IN THE LAND NOW OWNED BY HALBET
ENGINEERING, PURCHASER AT THE TRUST DEED

SALE AND CANNOT FORCE IMPROVEMENTS ON THE
PRESENT OWNER.
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Halbet Engineering, the purchaser at the trust
deed sale with all title and rights in the property, has
changed the planned growth of the building near Park City
West (T.P. 21, L.22-30, T.P. 22, L.1-7). Defendants-
appellants Ensign and Travelers have no interest in the
land nor do they have the legal rights to enter onto
Halbet's property and make any improvements. It is not
only impractical, but impossible for defendant Ensign and
Travelers to perform under the terms of the indenture and
performance bonds.

Sect. 416 of the Restatement of Contracts states
that:

When the existence of particular facts

other than specific things or persons

within the rule stated in §460 is,

either by the terms of a bargain or

in the contemplation of both parties

necessary for the performance of a

promise in the bargain, a duty to per-

form the promise: (a) ... (b) is

discharged with if such facts subsequently

do not exist within the time for reason-

able performance,

Unless a contrary intention is manifested

or the contributing fault of the promisor

causes the nonexistence, or unless per-

formance is possible with unsubstantial

variation under the rule stated in §463.

Defendants-appellants - Ensign and Travelers are
not responsible for the loss of plaintiffs-respondents
interest in the lots purchased under contract. Plaintiffs’

vendor, National Property Management, is the only party
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that can be looked to for that loss. The fact that the
land is now owned by Halbet Engineering Co. who has made
their own improvements, discharges defendants-appellants
Ensign and Travelers from any duty to perform under the

bond.

The Supreme Court of Oklahoma recognized the

exception of supervening impossibility in the case of

Kansas, Oklahoma & Gulf Railway Co. vs. Grandland Grain Co.

434 P.2d 153 (Okl. 1967) when it stated that:

Where from the nature of the contract,

it is evident that the parties con-
tracted on the basis of the continued
existence of the person, thing, condition,
or state of things, or facts to which it
relates, the subsequent perishing of the
person or thing, or cessation of existence
of the condition or state will excuse the
performance, or terminate the contract,

a condition to that effect being implied,
in spite of the fact that the promise

may have been unqualified.

Accord Texas Co. vs. Hogarth Shipping Co. Ltd. 41 S,Ct.

612, 256 U.S. 619 (1921).

Defendants-appellants Ensign and Travelers, have
no right to trespass upon Halbet Engineering land and
cannot force improvements upon that land. As such, it is
impossible for Ensign and Travelers to perform under the
bond.

CONCLUSION
Summit County is the only party that could bring

action against the defendants-appellants, Ensign and
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Travelers, and has not done so, or even gone as far as
to demand performance under the indenture and perfor-
mance bond.

Any damages that plaintiffs may have suffered
were caused by breaches of contract by their land vendor,

the trust deed sale, and their decision not to redeem or

obtain a release of their lots.

As plaintiffs have no claim as third party
beneficiaries, and any damages suffered are not attribut-
able to the defendants-appellants, Ensign and Travelers,

this court should reverse the judgment granted below.

Respectfully submitted,

MM&(?W

Wendell E. Bennett
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UNIFORM REAL

1. THIS AGREEMENT, made in dupii

TIINTPALT © T UNDEASTIOD B3 oOwms

this __ LSt

NTanvICE

STIID ez

ESTATE CONTRACT

day of __May A.D, 1912

by and between __National

Inc a Utah cornoratrion

Property Management

hereinafter designated as the Seller, and _thoSe persons set forth in Paragraph 28 with '

percentage interests as set forth after the name of each,

hereinafter designated as the Buyer,xX_all residing in the state of Il1linais

2. WITNESSETH: That the Seller, for the consideration herein mentioned s to sell
and the buyer for the consideration herein mentioned agrees to purchase the follo:v‘i:‘:desc;%ed.;lgaf‘:;;{r:cy,L:‘i‘!u‘r::‘i‘;;

the county of ___ SUmmMitt __ State of Utah, to-wit:

More particularly described as follows: AGOREEA

Lots #7, 8 and 12, Plat #I, Park City West Subdivision;
according to the official plat thereof, on file and of
record in the office of the county recorder of Summit

County, State of Utah.
Entry No. 418175 Seck /1139
RECORNMEDG, 13. 72 a 9" 2.3 Pages2

REQUEST of Teticy. Casty ws Bonk ¥ Trost |
wwv-»y:p 12 -9y 2« ‘g:otbrz.

FEE !%éi
Said Buyer hereby agrees to enter into possession and pay for said described premises the sum ‘o
—~=——===Thirty-six Thousand and No/l00===r=—w—===pollary (3

3.

payable at the office of Seller, his asaigns or arder

/

36,000,00 )
P. O. Box 308, Park City, Utah 84060

strictly within the folliowing times, to-wit: S&ven Thousand Two Hundred sno/108_7.200.00

)

cash, the receipt of which is hereby acknowledged, and the balance of $ 28,800.00

$360.21 commencing May 1, 1972 and $360.21 on the first
day of each succeeding month until principal and interest
are paid in full. Buyer at his option may make excess

payments or pay the full principal balance without penalty.

Buyer agrees to pay the full unpaid balance on or before
October 31, 1975.

Py ion of said shall be deli

d to buyer on the

shall be paid as follows:

date hereofupaneX X ¥ XXy XXX XX XNMXXK.

4. Said monthly payments are to be applied first to the payment of interest and second to the reduction of the

principal. Interest shall be charged from —_the date hersof

purchase price at the rate of per cent (

on all unpaid portions of the
Sz) per annum. The Buyer, at his option at anytime,

—Seven 1
may pay amounts in excess of the monthly i!ymunm umn the unpaid balance subject to the limitations of any mortgage
a)

or contract by the Buyer herein assumed, such excess to
installmenta at the election of the buyer, which election must be made at the time the excess payment is made.

pplied either to unpaid principal or in prepayment of future

5. It is understood and agreed that if the Seller accepts payment from the Buger on this contract less than according
to the terms herein mentioned, then by so doing, it will in no way alter the terms of the contract ss to the forfeiture

hereinafter stipulated, or 83 to any other remedies of the seller.
6. It is understood that there presently exists an obligation against said property in favor of
Walker Bank & Trust Company

$_312,000.00

llowi Nona

with an unpaid baiance of
i er agrees

LT XM m%n%mm%oﬁ_mmsall

h e ull, .
7. Seller reprte;:enu *El? tl aelge%ers ?onunglxl‘d sp%cla ¥§pr&§mz Exﬁngﬂ.xeq covering improvements to said prem- ,
ises now in the process of being installed, or which have been completed and not paid for, outstanding sgainst said prop- ~

erty, except the I'4

8, The Seller is given the option to secure, execute snd maintain loans secured by said property of not to exceed the

Saven

then unpaid contract balance hereunder, bearing interest at the rate of not to exceed

percent

(7 %) per annum and payable in regular monthly installments; provided that the agrregate monthly installment
payments required to be made by Seller on said losns shall not be greater than each installment payment required to be
made by the Buyer under this contract. When the principal due hereunder has been reduced to the amount of any such
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the above described property

subject to said loans and mortgages.

9. If the Buyer desires to exercise his right through accelerated payments under this agreement to pay off any obli-

gations outstanding at date of this agreement against said property, it shall be‘r.he Buyer's obligation to assume and

pay any penalty which may be required on prepayment of said prior P
to obligations against said property incurred

said obligations are assumed or approved by buyer.

pa; in respec
y seller, after date of this agreement, shall be paid by seller unies:

t
1]

10. The Buyer agrees upon written request of the Seller to make application to a relisble lender for a loan of such
amount as can be secured under the regulations of said lender and hereby agrees uup&ly any amount so received upon

the purchase price above mentioned, and to execute the papers required and pay one-hal

the expenses necessary in ob-

taining said loan, the Seller agreeing to pay the other one-half, J)rov‘ded however, that the monthly payments and

interest rate required, shall not exceed the monthly payments and interest rate as outlined above.

11. The Buyer agrees to pay all taxes and assessments of every kind and nature which are or which may be assessed
and which may become due on these premises during the life of this agreement. The Seiler hereby covenants and agrees

that there are no assessments against said premises except the following:
None aNen

MZ4 gt 2b
L4 e

BUCHA

The Seller further covenants and agrees that he will not default in the payment of his obligationa against said property.

{
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12. The Buyer agrees to pay the general taxes after 1972, 1972 taxas shall he

pro-rated
13. T Bayer furtherxgrees—to keepaH -+ Lt L d - id i Hwrad o & cam-
meephbh—w—&ho-&dkpﬂhm‘-ounsi-mhu-&n»ﬂn id-bal i 3.
and-vo- ve -Seibe! ¥ app - ook the 4 poliay-toh -

14. In the event the Buyer shall de(nult in the payment of any special or general taxes, assessments or insurance /% -/
premiums as herein provided, the Seller may, at his option, pay said taxes, assessments and insurance premiums or either /é
of them, and if Seller elects so to do, then the Buyer agrees to repay the Seller upon demand, all such sums so advanced
and paid by him, together with interest thereon from date of payment of said sums at the rate of ¥ of one percent per
month until paid.

15. Buyer agrees that he will not nommxt or suffer to be committed any waste, spoil, or destruction in or upon
said premises, and that he wili said in good

16. In the event of a failure to comply with the terma. hereof by the Buyer, or upon failure of the Buyer to make

any payment or payments when the same shall become due, or within _L____ days thereafter, the
Seller, at his option shail have the following alternative remedies:
A. Seller shall have the right, upon {mlun of the Buyer to remedy the default within five days after written notice,
to be released from all obh:ltmns in law and in equity to convey said property, and all payments which have
been made r.hon!o{on on this contract by the Buyer, shall be forfeited to the Seller as liquidated damages for
the t: and the Buyer agrees that the Seller may at his option re-enter and take
posgession of said prem)les without legal processes ss in its first and former estate, together with all improve-
ments and additions made by the Buyer thereon, and the said additions and improvements shall remain with
the land become the property of the Seller, the Buyer becoming lt once a unlnt at will of the Seller: or
B. The Seiler may bring suit and recover jud for all deli 1l t. luding costa and attorneys (
fees. (The use of this remedy on one or more accasions shall not prlvent the Seller, at his option, from resorting
to one of the other remedies hereunder in the event of a subsequent default): or
C. The Seller shall have the right, at his option, and upon written notice to the Buyer, to declare the entire unpaid }
balance hereunder at once due and payuble, and may elect to treat this contract as a note and mortgage, and pass i
title to the Buyer sub;ect thereto, and proceed immediately to foreclose the same in accordance with the laws of H
the State of Utah, and have the property sold and the proceeds applied to the payment of the balance owing,
including costs and attorney’s fees; and the Seller rnA{‘ have a judgment {or any deficiency which may remain.
In the case of foreclosure, the Seiler hereunder, upon the filing of a shall be ly entitled to
the appointment of & receiver to take possession of seid mortgaged property and collect the rents, issues and i
profits therefrom and apply the same to the payment of the obligation hereunder, or hold the same pursuant
to order of the court; and the Seller, upon entry of judgment of foreclosure, shell be entitled to the possession [
of the said premises during the period of redemption. |
|
J

17. It is agreed that time is the essence of this agreement.
18. In the event there are any liens or encumbrances against said premises other than those herein provided for or
referred to, or in the event any liens or encumbrances other than herein provided for shall hereafter accrue against the
same by acts or neglect of the Seller, then the Buyer may, at his option, pay and discharge the same and receive credit
on the amount then remmmg due hersunder in the amount of any such payment or payments and thereafter the pay- .

ments herein rrowded be made, may, at the option of the Buyer, be suspended until sunh time as such suspended

payments shall equal any sums advanced as aforesaid. tended coverage
19. The Seller on recsiving the payments berein reuerved to be paid at the tl i m the manner atove mennoneg

n to execute apd deliver to the Buyer or assigns, s good and sufficient wn nty deed conveying the title to the

ove described premises free and clear of all encumbrances except as hersin menﬂcmed and except as may have accrued

by or through the acts or neglect of the Buyer. and to furmsh at h:s ex‘pense. puiicy of title insurance in the amount /

of the p! price vy a( time of sale-oi at-any tine during Lhe-

poiiagl b - b £ doki 5~ doedy a6~ che >t ~
20. It is hereby expressly understood and agreed by the pnmu hereu: that the Buyer accepts the said property J

in its present condition and that there-are no r between the parties hereto with -7

reference to said property except as herein specifically set forth or ntached hereto _S€€_"Additional
Provisiong"attached-herato

21. The Buyer and Seller esch agree that should they default m any of the ined here-
in, that the defaulting party shall pay m couu and a bl nt.torney’s fee, which may arise
or acerue from this f the ises covered herehy, or in pursuihg any

remedy provided hereunder or !Ly the summ of the State of Uhh whether such remedy is pursued by filing a suit
or athemae

22, It that the stipulad: id are to apply to and bind the heirs, executors, administrators, suc-
cessors, lnd assigns of the respective parties hereto.

IN WITNESS WHEREOF, the said parties to this sgreement have hereunto signed their names, the day and year

{irst above written.
S‘:l;ue; in tl:ﬂpmence of Nat:.;z /W ty Management, IncC.
/ TV el

Président

STATE OF UTAH

Seumsst Secretary

)
): ss. ,i E

COUNTY OF SALT LAKE
On the _1st day of Dx Mn

1972, personally appeared before e . { é azmesé uchata |

Gary Williamson and. Rex Lile _ - Robert J. Fleck

s »{ who being by me duly sworn Lo &
3 %[ aia say, each for himself, | 2 7’6'1’ A L ettheo
3 f L | - R@e Robb ns
z 2|l that he the said 'aimson Blhyers
P;: is the President and he | b g“
% 3¢l the said Rex Lile is the || 3
H lsﬁi S%CM, and that the |
» & uaol| foregoing instrument was sighed g z
§ 3 5E in behalf of said corporatiof|seller 2 i
£ % »u| by authority of its Board of ! a m |
B 2 gg Directors, and said liamson g iy
2 85,[ and _Rre il each duly @ |
% ' »3) acknowledged to me thafi'said o i
i3 corporation exec.lted ‘the same, : ~
8 E; S sofl RO 139 H’\Ahyz‘7
ER - e
'=§ C/ ,,.‘," ",_’/;. ,7' f go-
5 - ¢ Notary- Puplic;: |- i
g Res:.d/u:g in Salt-Lakg City, Utah .
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ADDITIONAL PROVISIONS

23. The five buyers obligate themselves to pay
only that percentage of any obligation incurred hereby set
forth after the name of each. If one or more fails to
contribute his share, the others shall have the right to
advance that share on his behalf and the amount advanced,
together with interest at 18% per annum shall become a lien
against the defaulting buyer's interest in the premises.

24. Seller agrees to have available sewer, street
paving, and private culinary water for the subdivision by
December 31, 1372. Connection fees charged by the sewer and
water companies to the buyers in area will be born by buyer.

25. Buyer may trade Lot 12 for Lot 9% or may keep
Lot 12 and purchase Lot 9 for $15,000 cash, at any time within
three months from the date Lot 9 becomes available. If a
trade is made a title policy for Lot 9 shall be furnished
forthwith and the parties shall evidence said trade by written
addendum hereto. If the lot is purchased for cash, seller
shall forthwith upon receipt of the purchase price convey
by warranty deed and furnish title policy as set forth herein.

26. Buyer shall have an option on the 140 feet
adjoining Lots 7,8,9, and 10 of a proposed subdivision
contiguous on the north if such land is so subdivided. The
purchase price shall be comparable to the price at which
all other lots in the subdivision are offered for sell.
Seller agrees that it will give buyer written notification
of the recording of the proposed subdivision plat. The
option shall be in effect until 15 days after receipt of
such notification. Buyer may exercise the option by giving
seller written notification during said 15 day period that
it elects to exercise the option.

27. Notice to seller shall be mailed to P.O. Box
308, Park City, Utah 84060. WNotice to buyers shall be
directed to Brayton, Lowe & Hurley, 1011 Walker Bank Building,
Salt Lake City, Utah 84111.

28. Buyers' names, addresses and percentages are
as follows:

Richard A. Weber . . . . . . . . . 32%
1639 North Linder
Chicago, Illinois 60639

Norman A. Nelson . . . . . . . . . 20%
4153 West Cullom
Chicago, Illinois 60641

James A. Suchala . « - « « + + « . 20%
3905 West 123rd Street
Alsip, Illinois 60658

Robert J. Fleck. . « . « +« » - . . 1l4%
1437 Morris Avenue
Berkeley, Illinois 60163

Robert Robbins . . . . . . . . . . 14%
7077 North Ridge
Chicago, Illinois 60645

RHok 39 PaGE128
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29. Restrictive covenants have been recorded in
Book M 22, Page 233 records of Summit County, Utah which
seller represents are invalid and unenforceable. Seller
agrees to hold buyer harmless from any expense or damage
relating thereto including without limitation attorney's
fees and other expenses involved in relation thereto. Buyer
is given the option of rescinding this contract and receiv-
ing all of its payments made hereunder together with interest
at 10% per annum, if within one year from date hereof said
restrictive covenants have not been judicially decreed to
be invalid by final unappealable decree.

30. Despite the provisions of paragraph 3, payments
of both principal and interest need not be made by buyer
until seller furnishes buyer a commitment in writing from
Walker Bank and Trust Company, that upon performance in
full by buyer, Walker Bank and Trust Company will release
the above lots from its mortgage.

Library Services and Technology Act, administered by the Utah State Library.
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TN A DERFOMANGY nvih
i CTOTRRE, cade and eniercd nto iis I

1970, by and beiwcea SKI PARC Cui¥ WiSY, INC., a vtai corporation; Lasio

PN [T : . ; cerrs
COUPANY, a limited partnership of the State of /‘ , and WILLIAM S,
RICLARDS, as Trustee, hercinafter veflerred to as "Privcipais” ond SUITIIT COUNTY,

a bedy corporate and politic of the State of Utah, hereinaitcr refecred to as

"Obligee."

¥LT

1=
5]

ssczTr
WIHEREAS, pursuant to Ordinance No. 56 whieihh was vassed and ovdercd
published by the Doard of County Commissioners of SUMMIT COUNTY on the 7th Gay

of August, 1967, the Principals hercin submicted preliminary subdivision placs,

plans and accompanying exnibits on tuec _00rd  gav of N , 1989, to

said County autnority througn its Tlanning Jommission, and

, in accordance woth sadd Ordinaace No. 58 wne Pian

WHEREA

sion vendered its preliminary approval of tlie above mentioncd plars, plans aad

oxiinits, subject to the Drincipals hereia causing to be prep.ved [inal plans and

documentation sufficient to meet the conditions of approval established by said
Ordinance Yo. 53 and by the said Plancing Commission, and
WKEREAS, upon compliance with the conditions of approval refirved to
above, it is the intention of Obligee herein to permit the Principals to file
- C{inal subdivision plats in the records of the County Rccordgr's 5ffice of
;¢ County, Utah, it being the purpose of this instrument to implement such
cunipiiance.
NOW, THEREFORE, the Principals hereby obiigate thewselves unto the
Obligee, andthe Obligec.consencs to the performance of those acts and condi-
tions as may be suitable under the law affecting tae °rincipals hereuncer, as
follows:

T - Ceee

LPrincipals hereby agree to cause the various improveuments =

i s 5 ol o ST toat are racned
slioun upon the plans, profiles, piats and otiey dRCUMHES Lodt Ars dTtlacics

e c faclusive amd S fovoace made 2
Lereto, marked indiibics aumbered A to inclusive and by refaveacy g

(2% wvesws Jpea recovdaTi DoTh

sart nercol to be iastalled on or before rwa (T3

said final plars,

APPENDIX 2
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for making the improvement installarions hereinabove voc.tvd 1w parazranh
numbered "I hercol, at such time as said instaillations wave in fact Leen com-

pleced according to the appropriate plans and specifications tiereior and

approved and accepted by said Sunmit County tihrough its Board of County Commis=

sioners.

IN WITNESS WHEREOF, che Principals and Obligee hereunto set their

respective hands and seals, on the day and year (irst above mentioned:

PRINCIPALS:

SKI Panil CITY , INC
ATTEST: ?
) A
/CJ CMM —— 3y T i //,/// 7,
AT v M+ 70T ,’L/ . . Presiuent
/\'y;',\',
: . ENSToN com MEAY )
) 7 ,/’ <7

By il // (=D Lt
/ Geuvdur Partavt, \_,\/ S~

. WILLIAM S. RICIIARDS, as Trustce
" WITNESS: . e
Co ) o Ny

w4 s e ) -

SUMMIT COUNTY, by aad through its
Board of County Commissioncrs

ATTESTY
S o ()
L e 1 T

oot

! County Clerk

Chalrman

SURETY BOND

Bond Na. -

KNOW ALL MZN DY THESE PRESENTS

That we, SKI PARK CITY WilST,

a iimited parcnership of the State ol _.. 77,
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o eroaaaiier TelerEed Taoa *rincipals” aud TUE
CLLTANY of rifard, Cona. seporation, dul authoriced
uvudet the iaws o (o0 Srate of litah to act as Surety, heveinafter reivrred to as
"Sucety™ are L Lo L lemly bound unto SUIMIT CIUNIY, o body corporatc and

poiitic of the State of Urah, ia tihw sum of _“re

nine-tundred four and no/00. e ittt i e e e e
' ’“ DOLLARS

) lawlul monecy of the Lajted Svates of amevica for the

eat whereo{, well and truly to be made, said Principals and Surecty bind them=

assigns, jointir and

Zeiven, their heirs, administrators, successors and
severally firmiy by these presents.
.

The conditions of the (oregoing obligation are such that wihersas the

avove bounden Principals have agreed to provide curtain tract improvements for

the subdivisionssituated in Summit County, Statc ol Utah, xnown as PARK CITY

COUNTY datod the

, Plats , pursuant to the Indenture wich §U

_L_'%_ day of \[m,wﬁ / 1970, hereinabove sot Jorth dnd as roquived by

- the said COUNTY OF V.NI{‘ to give a bond to guarantce tha periormance and com-

pletion of said improvements, and

WUEREAS, SUMMIT COUNTY acting through its Boarc ol County Comuissionexs

- « usiling to accept and approve said subdivision placs conditional upon ile

wisning by said Principals of a bana in the wwount of v Licuzand,

i
' ) ninc-hunéred four and no/00..c.ceveneereacconncnenns DOLLARS
i .
($ 368,004.00 ) guaranteeing that the Principals will <install said.-improve=..
. ments described in Exhibits numbered A to _¥ inclusive of said

T Indeature.
NOW, THERETORE, if the said Principals shali well and truly perform . -

all the work specified in said Indenturs in a workman-like manner and said

SUMNT'Y COUNTY, by and through its Board of County Comaissioners, shall have

approved such work and improvements then this obligation shall be null ard void,

= . othcruise to- remain in full force and effect. The Surety does heveby consenc to

-any and all alterations, modifications and revisions o the Indenture secured by

this Bond, including, but not limited co, anv exrensions of timefor performance,

which may be agreed upon by and between the County of Summu. and the Principals.
n

< —
\nu,\ Pl e \, Aot
N

SIGNED AND SEALED ac
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LL MIW 2Y 1 . PRESCITS:
THL TRAVELeRS INDEMNITY COMPANY, a corpo.
cby maxe, constittie and appoint

¢ Swli Lake Sivy,

Liv, for wac on behaif of the Corupany
ta, 4 a sean da fequired, tonds,
reoi, o {ollows:

Kal0iis 10 e nature 1

5, consents ol surety
eoi

- .

STRAVELERS INDEMNITY CG "’,\\Y ‘..\ucnv, and il od Ui acts of said Attoracy(s)-

Wh Dy-lawa

e nnw in .u.l {orce and cficct: .
Astictl 1V, Sicrion 13 The Chairman of the Board, the Precileat, the Chairnioy of the Finance Commitiee

thie Craneian o6 the Insarance Exceutove Cominitice. any Scior Vice President, .y Vice f'reswrat, anv Swwond
\n(c Tesident, anv Seerctaey oF any Departorent SeCretary mav (oot attornes sm-Lict of i, e0ts with puar
and authoriey, as dehied of Bimted W et fespoctin e pravers of attoriey, for o ou bedoid s

. eaccute and debver, wnd afine tee sead ot tie Company thorcio, s, i e 08, feo0a8g
surcty or otier written obhizations in the nature thereol

GV 01 N1U OECCES 1Y FEToVE A

suca altorney-

in-lact or agent and revoxe the power and authonoy gaven to .

Aunicir TV, SecTion 150 Any hond, untdertaiueg, cecocmane, oiwnt ol sarety oz weitten vblization in the
nature thereof shah be valid and b apen the Comp oy woen aoned b tie Chamaman o the toasd, tee
Seanvnt, the Choncoeas of the Bimance Commmntice, Gae Cnvrmareed P b coee Facatine Comnntioe,
Sencor Viee resdent, any Vier Uresadent o aiy o Voo 1 csmiean s e aliesTen a0 e, ik s

COAP e DAt B St o s en sl ey of i
e Presnent, Gie Chaenman ol the Do e U0t tee G 0t

FeqIred, DY Ay S Soad Y e
C

anol the doard

Exev itwve Cowmntiee, amy Semor Viee Presebeng oy Vae s e e S e Vice theaac b uoaniers

s | | '
sapneed anne weadent, 63 real s reruirest, by 3 duly autborazed atbon o etae el ane ans s bonu, ke
Lihiiz, tecognrance, consent of surely of weiiten obligaton it e v i oo e !

the Comp v wen dobe exeerted aed seaded, el i 1e o
fursnant

) T T I R RN
ansd withun the Jumits of the utiorisy gramtea by s o faeir pusee or powes af attorney !

2 This power of attornev is signed and sealed by facsimile under and Ly the «a
tion adopted by the Directors of THE TRAVELERS INDEMNITV CU!
ana heid on the 30th day of Noveniber, 1959:

writy o4 the foldowing Reolu-
NY ata meeting duly calied

Vorrp: That the signature of any oificer authorzed by the By.Laws and the Tompanv seal mav be af hltu by
facsim.ie ta anv power of atrorney or s; mwer of attornny o certifciion o for il ea o
any (304, UAGETTIKING, FECONMIZARCE OF DIRCT WEITICA Obly 4 UGR 1A Tie nulure 1 frrere and wah

WHER O uy L 8ercLY adopted by the Company as thie onidfial st U sech ol er 2aa tae anginal seat
of tisc Cranpany, L0 be valid and binding upon the Company with (he smie 10fie 20U CHIECt 35 Licign Manudiy
aliined.

R This power of attorney revokes that dated Jauuwary 17, 1969 on behalf
of L. H. Darlow, LuAnne Davis, J. L. Farmer, J. W. Kleimeyer, C, ¥

A Waldron .

; IN WITNESS WHEREOF, THE TRAVELERS INDEMNITY COMPANY lms caused thess

- presents to be sigried by its proper officer and its corporate seal to be herecito aflixed llns 6th

day of June 1969 .
THE TRAVELIRS INDEMNITY COMD.
B
’ <J PN
\//&_')\'M . (ALl
Sceretary, Fidelity anc Suzety
. ’ .- 3iate of Connecticut, County of Harford—ss:

- On this 6th day of ~June in the vear 1969 before me personally
- e Wa. A, Shrake to me known, who, heing by e duly sworn, aid depose and say: that hie resicesn

e State of Connecticut; that he is Seeretary {Fidelity and Surcty} of THE TRAVELERS INDEMNITY
COMPANY, the corporation described in aid which exceuted thie above instrument; that he knows the sezl
of said corporation: that the seal afixed to said instrument is st that it was s adined by
authority of s 0sice under the by-laws of said corporation, and that he sigued his name thereio by iike
authority.

cn corpaTate seal

/2’4_, et //_ —r,/

\,,,,.,_.,

Notary Public

. <
My commission expires April L, 197L

. (Greetd
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—_— =l e —
% e UnES Tresident
“oh
WITNESS ENSICN COMvANY
LN H B

-

O&p .0 o By\/._.,v. 1:;.'-{ /;//,/ e

-

/l Ceneral varcaer o ™
WILLIAM §, RICHARLS, As Trustee
WITNESS: -4 -
ISR /. - . X A
/’{.’— s :/) . ~-»,/v,»/-’[—/ o " . P - ‘,,// ¢
‘ /
THE TRAVELERS INDEMNITY COMPANY
Countersigned By:
W AVEFEV AN .//,“ By T o .
Utah Resident Agene /,./' Attoravy imyiact
. . s s S
The Premium for this Bond is $2,414.00 for thne
first two years or fraction thereof; 31,207.00
a cnerearer
L OF UTAR
COUNTY OF _S.I7 1 ’
J. 1. KLZTITR , being first duly sworn on oath, deposes

and says: That he {s the attorney in fact of THE TRAVELIRS TNDEMNITY COMDANY,

a covporation organized under the laws of the State of , and

that he is duiy authorized to execute and deliver thie forepoing obligatiorn;
that the said TRAVELERS INDEMNITY COMPANY is authovized to exccute the same and
has complicd in all respects with the laws of the State of Utah in reference to

becoming sole surety upon bounds, undertakings ané oiligntions. Affiant {urther

3uCCESSOLS

says that che Commissioner of Insurance of the State oi Utah and
in office,whore address {s Salt Lake City, Tiai,uave bevR dppointed agtoruey upon

whom process for the State of Utah may be served according to law.

Subscribed and swron fo before me thin __  duy ol _ fonpors , 1970.

-

o Explres: Resaning ot b0

s
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OR™ 1A NO. 58

JIYANCE PROVIDING FOR MINIMUM STANDARDS RELATING TO THE PLATTING AND

(¥ OF SUBDIVISIONS OF LAND IN THE UNINCORPORATED TERRITORY OF SUMMIT
¥ STATE OF UTAH.

kmDOF COUNTY COMMISSIONERS OF SUMMIT COUNTY, UTAH, ORDAINS AS FOLLOWS:

il GENERAL PROVISIONS.

. A. The underlying purpose and intent of this Ordinance is to promote
with, safety, convenience and general welfare of the inhabitants of Summit
kin the matter of subdivision of land and related matters affected by such
sion.

‘ B. Any proposed subdivision and its ultimate use shall be in the best
pts of the public welfare and the neighborhood development of the area

med and tBe subdivider shall present evidence to this effect when requested
Roby the Planning Commission of the Board of County Commissioners.

| €. In cases where unusual topographical or other excoptional conditions
wriations and exceptions from this Ordinance may he made by the Countv
{sioners nfter recommendation by the Planning Commission.

p2. SCOPE OF ORDINANCE.

g A. No person shall subdivide any tract of land which is located wholly
fin the unincorporated territory of Summit County except in compliance with
[dinance. .

B. No person shall sell or exchange or offer to sell or exchange any
iof land which is a part of a subdivision of a larger tract of land, nor
tir recording in the office of the County Recorder any deed conveying such
tﬂofland, or any interest therein, unless such subdivision has been created
't to and inaccordance with the provisions of this @rdinance.

I3, DEFINITIONS.

The following words and phrases used in this ordinance shall have the
tiive meanings hereinafter set forth:

A. Bena-Fide Division of Partition of Agricultural Land_for_Agricultural
{zzene Purposes. The division of agricultural land into tracts or parcels of
i acres or more of agricultural land for agricultural development purposes
fre no dedication of any street is required to serve any such tracts of
hofagricultural land so created.

B. County. Summit County, Utah.

t C. County Commissioners. The Board of County Commissioners of Summit
tah,

D. Lot. A parcel of land comprising a unit within a subdivison.

E. Parcel of Land. "Parcel of Land" shall mean a contiguous quantity

Loin the possession of, or owned by or recorded as the property of the
Mt or person,

APPENDIX 3
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F. Person. Any .adividual, corporation, partnership, firm or associa-

tion of individuals however styled or designated.
G. Planning Commission. The Summit Countv Planning Commission.

H. Private Access Rigl’t«nr‘—w:\v. An easement of not less than fifty 150)

feet wido reserved by dedication unto the subdivider or lot owners to he nsed
as private access to serve the lots platted within the subdivision and com-
plying with the adopted street cross section standards of the Countv and main-
tained by the subdivider or other private agency.

I. Streets.

1. Street. A thoroughfuare which has been dedicated or abandoned
to the public and accepted by proper public authority, or a thoroughfare not
less than twenty-six (26) feet wide which has been made public by right of use
and wich affords the principal access to the abutting property.

2. Street, Major. A street, existing or proposed, which serves
or is intended to serve as a major traffic way and is designated on the Master
Street Plan as a controlled-access highway, major street, parkway or other
equivalent term to identify those streets comrising the basic structure of
the street"plan.

3. Street, Collector. A street, existing or porposed, of
considerable continuity which 1s the main means of access to the Major Street
System.

4. Street, Minor. A street, existing or proposed, which is
supplementary to a collector street and of limited continuity which serves
or is intended to serve the local needs of a neighborhood.

5. Street, Marginal Access. A minor street which is parallel
to and adjacent to a limited access major street and which provides access
to abutting properties and protection trom through traffic.

6. Street, Private. A thoroughfare within a subdivision which
has been reserved by the subdivider or lot owners to be used as private access
to serve the lots platted within the subdivision and complying with the
adopted street cross section standards of the County and maintained by the
subdivider or other private agency.

7. Street, Cul-de-sac. A minor terminal street provided with a

turnaraund.

J. Subdivision. The division of any tract, lot or parcel of land
owned at the time of adoption of this Ordinance as an undivided tract by
one person or by joint tenants or tenants in common or by the entirety, into
three (3) or more lots, plots, sites of other divisions of land for the pur-
pose, whether immediate or future, of sale or of building development; pro-
vided, that said term shall not include a bona fide division or partition
of agricultural land for agricultural development purposes. The word
"subdivide' and any derivative thereof shall have reference to the term
"subdivision' as herein defined.

K. Subdivision Cluster. A subdivision of land in which the lots
have areas less than the minimum lot area of the zone in which the sub-
division is located, but which complies with the Cluster Subdivision pro-
vision of the Zoning Ordinance of Summit County and in which a significant
part of the land is privately reserved or didecated as permanent common
open space to provide an attractive low density character for the residential
lots in the subdivision.

L. Subdivision, Summer Home. A subdivision of land in the mountain
areas of the County for summer home useage only and not for vear-around
permanent living there, because of topography and the temporary nature of
the occupation, road, utility and other standards and improvements are re-
duced to a minimum and where the naturalistic environment is maintained as
much as possible.

: M. Zoning Ordinance. The Zoning Ordinance of Summit County as
might be adopted by the Board of Couﬁﬁy Commissioners and as amended from
time to time.

Section 4. PRELIMINARY PLAN.

A. Preliminary Information. Each person who proposes to subdivide
land in the unincorporated territory of the County shall confer with the
Planning Commission before preparing any plats, charts of plans in order to
become familiar with the County subdivision requirements and existing master
plan for the territory in which the proposed subdivision lies and to discuss
the proposed plan of development of the tract.

B. Subdivision Information Form and Preliminary Title Report.

A Subdivision Information Form supplied to the subdivider by the Planning

Sommission shall be filled out and submitted, together with a Preliminary

Title Report covering all property within the subdivision, to the Planning
Commission with the preliminary plan.
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_ . C. Prelir  ary Plan Filing. A preliminary in shall be prepared
in contormance with tne standards, rules and regulations contained herein and
glgh; (8) hlack and white prints thereof shall be submitted to the Planning
Commission for approval or disapproval. One print shall be delivered bv the
Planneng Commission to each ot the following for their information aad re-
commendations: County Recorder, County Engineer if such exists, County
Fire Marshall, County Health Department, District School Board, and company
furnishing telephone, electric, water or gas service, and any other County
Department considered necessary. )

n. Preliminuﬁx Plag_ﬁpnllpation Fes. At the time of filing the
preliminary plan the subdivider shall—aEFEETE_hith the Countv Clerk a non-
refundable fee made payable to Summit County. The County Commissioners
shall be resolution from time to time prescribe the amount of such fee
which shall be for the purpose of reimbursing the County for the expense
incidental to checking and approving of such subdivision plans and im-
provements.

E. Preliminary Plan Requirements.

1. The preliminary plan shall be drawn to a scale not smaller
than two hundred {200) feet to the inch, and shall show:

a. The proposed name of the subdivision.

b. The location of the subdivision as forming a part of a
larger tract or parcel where the plat submitted covers only a part of the
subdivider's tract or only a part of a larger vacant area. I[n such case
a sketch of the prospective future street system of the unplatted parts
shall be submitted and the street system of the part submitted shall be
considered in the light of adjustments and connections with the future
street system of the larger area.

c. Sufficient information to locate accurately the property
shown on the plan.

d. The names and addresses of the subdivider, the engineer
or surveyor of the subdivision and the owners of the land immediately ad-
joining the land to be subdivided.

e. Contour lines at appropriate intervuls as determined by
the Planning Commission.

f. The boundary lines of the tract to be subdivided.

The location, widths and other dimensions of all existing
or platted streets and other important features such as railroad lines, water
courses, exceptional topography and buildings within or immediately adjacent
to the tract to be subdivided.

h. Existing sanitary sewers, storm drains, water supply
mains, water wells and culverts within the tract or immediately adjacent
thereto.

i, The location, widths and other dimensions of all pro-
posed streets, private access rights-of-way, alleys, utility easements,
parks, other open spaces andlots, with proper labelling of spaces to be
dedicated to the public, or designated as private access rights-of-way.

j. North point, scale and dite.

2. Plans or written statements regarding the widths and tvpe
of proposed pavement, location, size and type of proposed pavement, location,
size and type of proposed sanitary sewers or other sewage disposal facil-
ities, proposed water mains and hydrants and other proposed utilities,
proposed storm water drainage facilities and other proposed improvements
such as sidewalks and curbs and gutters shall be submitted with the
Preliminary Plan.

F. Preliminary Plan Approval. Following a review of the pre-
liminary plan the Planning Commission shall act on the plan as submitted
or modified. If approved, the Planning Commission shall express.its
written.approval with whatever conditions are attached by returning one
(1) copy of the preliminary plan, signed by the Chairman of tha Planning
Commisison, to the subdivider. If the preliminary plan is disapproved
the Planning Commission shall indicate its disapproval in writing and reasons
therefore by similarly signed copies. Notification of approval of the
preliminary plan shall be authorization for the subdivider to proc?eq
with the preparation of the final plat andspecifications for the minimum
improvements required in Sections 5 and 7 of this Ordinance.

G. Time Limitation. Approval of the preliminary plan by the
Planning Commission shall be valid for a maximum period of eighFegn (18)
months after such approval unless, upon application of the subdivider, the
Plannind Commission grants an extension. [f the final plat has not been
submitted within the eighteen {18) months or approved extended pe?1o§,
the preliminary plan must again be submitted to the Planning Commission
for re-approval; however, preliminary approval of a large trgct §hall
not be voided provided that the final plat of the first section is sub-
mitted for final approval within the eighteen (18) months perijod.

H. Grading Limitation. No large scale cxcavation, grading
or ro-grading as Jetermined by tho Planning Commission shall take place

on any land for which a preliminary subdivision plan has been submitted
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until such plan has :n given preliminary approval t che Planning Com-
mission.

Z1

Section 5. FINAL PLAT.

A. Tentative Final Plat Required.

1. Prior to the submission of the final plat the subdivider
shall submit two {2) copies of the tentative final plat to the Planning Com-
mission which shall check the tentative final plat against the requirements
and conditions of approval of the preliminary plan, and refer one (1) copy
to the County Recorder for checking.

2. The Planning Commission shall return one (1)} copy of
the checked tentative final plat to the subdivider indicating thereon any _—
changes required by the Planning Commission and/or the County Recorder.

B. Final Plat Required.

1. After compliance with the provisions of Section 4
and 5-A of this Ordinance, the subdivider shall submit a final plat with
two (2) copies thereof to the Planning Commission.

2. The final plat and accompanying information shall
be submitted to the Planning Commission at least five (5) days prior to
a regularly scheduled Planning Commission meeting in order to be considered
at said meeting.

C. Final' Plat Requirements.

1. The final plat xhall consist of a sheet of approved
tracing linen or mylar to the outside or trim line dimensions of nineteen
(18) by thirty (30) inches and the border line of the plat shall be drawn
in heavy lines leaving a space of at least one-half (1/2} inche margin
on all four sides of the sheet. The plat shall be so drawn that the top
of the sheet faces either north or west, whichever accommodates the drawing
best. All lines, dimensions and markings shall be made on the tracing -
linen with approved waterproof black ‘India’ Drawing Inc’’. The plat shall
be made to a scale large enought to clearly show all details, in any case
not smaller than two hundred (200) feet to the inch, and the workmanship
on the finished drawing shall be neat, cleancut and readable. The plat
shall be signed by all parties mentioned in wbparagraph g. of this para-
graph, duly authorized and required to sign, and shll contain the following
information:

a. A subdivision name, approved by the County Recorder, —
and the general location of the subdivision in bold letters at the top of
the sheet. i
b. Where a subdivision complies with either the
Cluster Subdivision provisions of the Zoning Ordinance and these regulations
and/or the Summer Home provisions of these regulations, the final plat shall
indicate underneath the subdivision name, the words, 'Cluster Subdivision",
"Surmer Home Subdivision" or '"Cluster Summer Home Subdivision" whichever is
applicable. ’
c. A north point and a scale of the drawing, and the
date.
- d. Accurately drawn boundaries showing the proper
bearings and dimensions of all boundary lines of the subdivision. These ,
lines should be slightly heavier that street and lot lines.
e. The acreage of each lot, of each ""Public Park"
or '"Private Common Open Space" and of the total subdivision area; the
names, widths, lengths, bearings and curve data on center lines of proposed
streets, alleys and easements; also the boundaries, bearings and dimensions
of all portions within the subdivision as intended to be dedicated to the use
of the publis; the lines, dimensions, bearings and numbers of all lots, blocks
and parts reserved for any reason within the subdivision. All lots are to be
numbered consecutively under a definite system approved by the Planning
Compission. All proposed. streets shall be named or numbered consecutively
under a definite system approved by the Planning Commission.
f. Parcels of land to be dedicated as public park
or to be permanently reserved for private common open space shall be in- ‘7
cluded in the lot numbering system and shall also be titled "Public Park"
or "Private Common Open Space', whichever is applicable.
The standard forms approved by the Planning
Commission for all subdivision plats lettered for the following:

(1} Description of land to be
included in subdivision.

(2) Registered professional engineer
and/or land surveyor's "Certificate
of Survey."

(3) Owner's Dedication Certificate.

(4) Notary Public‘'s Acknowledgement.

(5) County Planning Commission's
Certificate of Approval
GCertificate of Approval of

(6)
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(7) County Attorney's Certificate of Approval.
(8) Board of County Commissioner's Certificate
of Acceptance.

h. A three (3) inch by three (3) inch space in the lower
right-hand corner of the drawing for recording information,

2. For Summer Home Subdivisions that are submitted in accordance
with the Summer Home Subdivision provisions of these regulations the following
statement shall be required on the final plat, i.e.,:

"Notice to Purchaser of Summer Home Subdivision Lots:

This subdivision has been approved in accordance with the
Summer Home Subdivision provisions of the Subdivision
Regulations of Summit County which waive the Tequirements
for the provision of a dedicated public street and reduce
the requirements for an approved water supply system to
State Baord of Health Summer Home Standards for Such
Water Supply System.

N. Englneering Nata Required. The subdivider shall furnish a complete
set of profiles, construction and design data of all streets, existing
and proposed, and all utilities to be constructed within the subdivision
to the Planning Commission with the final plat.

E. Approval of Final Plat.

1. After approving and signing the final plat the Planning Com-
mission shall then submit the plat for approval to the County Survevor or
Enpineer who shall check the engineering requirements of the druwing
and determine the amount of the bond to assure construction of the im-
provements where necessary. After approval and signature by such County
Surveyor or Engineer the plat and bond agreement shall be submitted to the
County Attorney and the Board of founty Commissioners respectively for their
approval. The final plat, bearing all official anmprovals as ahove required,
shall be deposited in the office of the County Recorder for recording at the
expense of the subdivider.

Any final plat, not so approved and signed, or which shall not
be offered for recording within one (1) year after the date of final approval,
unless the time is extended by the Planning Commission, shall not be recorded,
or received for recording and shall have no validity whatever.

2. No street improvements or utilities shall be installed until
after approval of the final plat by the County Survevor or Fngineer. No
lots or exchange and no construction of buildings unon such lots shall begin
until the tinal plat is so approved and recorded.

F. Final Plat - Exceptions. In subdivisions of less than ten (10)
lots land may be sold by metes and bounds without the necessity of recording
a tinal plat if all of the following conditions are met:

1. A preliminary subdivision plan shall have been first
approved in writing by the Planning Commission and the founty Commissipners.

2. The subdivision is not traversed by the manped lines
of a proposed street as shwon on any official road map or mans of the County
or proposed street or streets to be widened as shown on the Master Street
Plan, and does not require the dedication of any land for street or other
public purposes. )

3. Each lot in the subdivision meets the requirements of
Section 6-C-2 of these regulations.

4. All preliminary plan requirements have been complied with.

5. All provisions of Section 7 of these regulations have
been complied with.

G. The provisions of this Section § requiring apprpval by the Countv
Engineer or Surveyor of the Final Plat shall be waived by the County if the
County does not have an Fngineer or a Surveyor at the time such plat is sub-
mitted for final approval and if, at the same time, the Planning Commission
executes a written waiver of such provisions in connection with anproval of
such plat,

Section 6. SUBDIVISION STANDARDS.

A. Streets.
1. Relation of Streets to Adjoining Street Systems.
The arrangement of streets in new subdivisions shall make provisions for
the continuation of the existing streets in adjoinineg areas { or their proper
protection where adjoining land is not subdivided) insofar as such may ho
deomod necaessary by the Planning Commission for public requirements. The
street acrrangement must he such as to cause no unnecessary hardshin to
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Owners of adjoining prope - when they plat their own land .dseek to provide

for convenient access to it.
2. Minor Streots shall approach the major or collector

streets at an :angle of not loss than ecighty (80) degrecs.

3. Street Dedication. a1l streets in subdivisions in the
unincorporated area of summit County sball be dedicated to the County except
that private streets or private access rights-of-way mav be approved in Summer
Home Subdivisions and under the other special circumstances as determined by
the Planning Commission.

4. Major and collector streets shall conform to the width
designated on the Master Street Plan wherever a subdivision falls in an area
for which a Master Street Plan has been adopted. -For territorv where such
street plan has not been completed at the time the preliminarv plan is sub-
mitted to the Planning Commission maior or collector streets shall be provided
as required by the Planning Commission with minimum widths of one hundred
(100) feet for major streets and sixty-six (66) feet for collector streets.

S. Minor Streets shall have a minimum width of sixty (60)
feet, except that minor terminal streets and loop streets serving not more
than ten (10) lots or minor private streets and private access rights-of-
way in Summer Home Subdivisions may have widths of not less than fifty (50)
feot .

6. Marginal access streets of not less than forty (40)
teet in width shall be required paralleling all limited access major streets
unless the subdivision is so designed that lots back ont such major streests.

7. Half-streets proposed along a subdivision boundary or
within any part of a subidivison shall not be approved.

8. Standard Street Sections. All proposed streets, whether
public or prlvate, shall contorm to the County Street Cross-Section standards
as recommended by the Planning Commission and adopted by the County Com-
missioners.

B. Blocks.

1. The maximum length of blocks shall be thirteen hundred
(1300) feet and the minimum length of blocks shall be five hundred (500)
feet. B8locks over eight hundred (800) feet in length shall, at the discretion
of the Planning Commission , be provided with a dedicated walkway through the
block at its approximate center. Such walkway shall be not less than ten(10)
feet in width.

2. The width of blocks shall be sufficient to allow two (2)
tiers of lots or as otherwise approved by the Planning Commission because of
design, terrain or other unusual conditions.

C. Llots.

l. The lot arrangoment and design shall bo such that lots
will provide satisfactory and desirable sites for buildinys and be properly
relatod to topography and to existing #nd probuble future requirements.

2. All lots shown on the subdivision plat shall have a
minimum frontage of one hundred (100) feet and shall have a minimum area of
twenty thousand (20,000) square feet, or larger if required by the State Board
of Health, except as otherwise permitted by the Planning Commission, or if a
Zoning Ordinance is in effect for the land covered by the subdivision then
the frontage and lot area requxrements shall comply with the Zoning Ordinance
requirements.

3. Each lot shall abut on a public street, private street
or private access right-of-way dedicated by the subdivision plat or an exist-
ing publicly dedicated street of a street which has become public right of use
and is more than twenty-six (26) feet wide.

4. Corner lots shall have extra width sufficient for
maintenance of required building lines on both streets.

5. Side lines of lots shall be approximately at right
angles, or radial to the street line.

6. All remnants of lots below the minimum size left over
after subdividing a larger tract must be added to adjacent lots rather than
allowed to remain as unusable parcels.’

7. The Planning Commission may require that easements for
drainage through adjoining property be provided by the subdivider, and ease-
ments of not less than ten (10} feet in width for water, sewers, drainage,
power lines andother utilities shall be provided in the subdivision when
required by the Planning Commission.

» D. Parks, School Sites and Other Public Places.

In subdividing property consideration shall be given to

suitable sites for schools, aprks, playgrounds, and other areas for public use
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Any provision for such open spaces should be indicated on the preliminary
plan in order that it may be determined when andin what manner such areas
will be dedicated to, or acquired hy, the appropriate agency.

E. Cluster Subdivisions - Special Provisions.

1. Design Standards.

a, The design of the preliminary plan and final plats
of the subdivision in relation to streets, blocks, lots, common open spaces
and other design factors shall be in harmony with the intent of zoning reg-
ulations, elements of the Master Plan that have been adopted by the Com-
mission and design standards recommended by the Planning Commission and approved
by the County Commissioners.

b. Streets shall be so designed as to take advantage
of open space vistas and to create drives with a rural or open space
character,

2. Provision for Common Open Space.

a. The sibdivider of a cluster subdivision shall
submit plans of landscaping and improvements for the common open space. He
shall also explain the intended use of the open space and provide detailed
provisions as to how the improvements thereon are to be financed and the
area maintained. A Cluster Subdivision must meet the requirements of the
Zoning Ordinance, must assure proper use, construction and maintenance of
open space facilities and must result in a development superior to con-
ventional development in terms of its benefits to future owners of the
subdivision, surrounding residents and the general public.

b. The Planning Commission may place whatever additional
conditions or restrictions it may deem necessary to insure development and
maintenance of the desired character including plans for disposition or
reuse of property if the open space is not maintained in the manner agreed
upon or is abandoned by the swners.

3. Guarantee of Common Open Space Improvements.

As assurance of completion of common open Space im-
provement the subdivider may be required to file with the County Commissioners
a surety or cash bond guaranteeing such completion, in a manner satisfactory
to the County Commissioners, within two (2) pears of such filing. Upon
completion of the improvements for which a surety or cash bond has been
filed the subdivider shall call for inspection by the Planning Commission,
such inspection to be made within fourteen (14} days from the date of
request. If inspection shows taht landscaping and construction have been
completed in compliance with the approved plan the bonds therefore shall
be released. If the bonds are not released, refusal to release and reasons
therefore shall be given the subdivider in writing.

4. ¢€ontinuation of Common Open Space.

As assurance of continuation of common open space use
in accordance with the plans approved by the Planning Commission the sub-
divider shall grant to an association of lot owners or to Summit County
an ''Open Space Easement” on and over the Common Open Space prior to the
recording of the final plat which easement will not give the general public
right of access but will provide that the Common OPen Space-remain open.

5. Maintenance of Common Open Space, ctc.

a. As assurance of maintenance of the common open space
and other improvements where so required the subdivider shall cause to be
formed, prior to the recording of the final plat, a Lot Owners Association
and shall establish articles of incorporation of the Association, by-laws
and covenants outlining the purpose, organization and operation of the
Association.

b. Such articles of incorporation and covenants shall,
among other things, provide:
. That membership shall be mandatory for each lot
purchaser and any successive buyer.

2. That Common Open Space restrictions must be
permanent, not st for a period of years.

3. That the Association must be responsible for
liability insurance, local taxes and the main-
tenance of recreational and other facilities.

4. That lot owners must pay their pro rata share of
the costs. :

5. That the assessment levied by the Association shall
become a lien against the property.

6. That the Association must be able to adjust the
assessment to meet changed needs.

6. TIn the cvent the Lot Owners Association does not maintain
the Comnon Opon Spaco and {mprovements as proposed and indicated at the time
ot subdivision the County may, at its option, Jdo or contract to have done
the required maintenance and recover the costs incident thereto by means
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of a lien against the involved perperties of the members of the Lot Owners
A§sociation.

F. Summer Home Subdivisions - Special Provisions.

1. Intent.

The County recognizes the need to varv or rednce
the subdivision improvement standards normally required for those subdivisions
proposed for temporary summer home useage only in the mountain areas of Summit
County. Because of special circumstances the normal standards of public street
dedication, width and improvement and an approved public water supply system
to State Board of lHealth year round standards are reduced or are not required
for such subdivisions. The County has determined that policies should be
followed which will ensure that such sibdivisions will remain summer home areas
and will not readily be converted to year-around living in the future where the
full range of improvements and services will be required by the residents.

2. Location.

Summer home subdivisions shall be approved only in
those locations in the mountain areas of Summit County where the Planning
Commission determines that such subdivisions will most likely be used for
temporary summer living only. Such dJotermination shall bhe based on acces-
sibility, topography, mountain location and elevation which will be an in-
dication of wuitability of the land for temporary summer use or permanent
uear-around use.

3. Improvements Reguired

Summer home subdivisions may be approved with an
approved public water supply sytem to State Board of Health Summer Home
Standards, sanitary sewer or septic tank disposal system and ptriVite access
rights-of-way or private streets, except where such streets are necessary for
public traffic circulation as determined by the Planning Commission. Access
to lots may be by means of private streets or private access rights-of-way.

4. Maintenance of Private Streets, Private Access Rights-
of ways and Other Improvements.

(a} As assurance of adequate maintenance of private
streets or private access rights-of-way and other improvements on private
lands where so required the subdivider shall cuase to be formed, prior to
the recording of the final plat, a Lot Owmers Association andshall establish
Articles of Incorporation of the Association, by-laws and covenants outlining
the purpose, organization and operation of the Association.

(b) Such Articles of Incorporation and Covenants
shall among other things, provide:

(1) That membership shall be mandatory for
each lot purchaser and any successive bhuyer.

(2) That the maintenance ot such private streets,
private access rights-of-way or other
improvements must be.permanent, not just
for a period of years.

(3) That the Association must be responsible
for liability insurance, local taxes,
where applicable, and the .maintenance
of the private streets, private access
fights-of-ways or other improvements.

(4) That the lot owners must pay their pro
rata share of the costs.

(S) That the assessment levied by the Assoc-
iation shall become a lien against the
property.

(6) That the Association must be able to
adjust the assessment to meet changed
needs.

5. Conversion to Year-aroung Useage.

Tf the residents of a summer home subdivision use
the lost for year-around living and therefore desire municipal type services
such as an approved public water supply system to the State Board of Health
year around standards, sanitary sewer or septic tank disposal system, a public
dedicated street improved to County standards, together with County road main-
tenance, snow removal, street lighting, etc., the Summer Home Lot Owners
Association shall provde or upgrade or guarantee the provis:on or upgrading
of the required subdivision improvements for yvear-around subdivisions to
County standards before being accepted by the County as a year-around sub-
division and before County maintenance is provided.
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Section 7. SUBDIVISIun IMPROVEMENTS REQUIRED.

A. Except as provided in Section 7B below the owner of any land
to be plntted as a subdivision shall, prior to recording the final plat and
at his own oxpense, install the following improvements according to the
specifications Bnd under the inspection of the County, except that septic tanks
must be installed according to the specifications and under the inspection
of the county or State Health Department

1. Water Suppl
a. Wﬁere an approved public water supply is reasonable

accessible or procurable the subdivider shall install water lines or shall

contract with the local water distributing agency to made the water supply

available to each lot within the subdivision, such installation or contract
to include laterals to the property line of each lot.

b. Where an approved public water supply is not reasonably
accessible or procurable the subdivider shall, at the discretion of the Plan-
ning Commission, either:

1. Obtain from the office of the State WAter Engineer
approval for the drilling of individual wells on each of the lots in the
subdivision and meet the requirements of the State and County Boards of
Health relating to individual wells, or

2. Install a central water supply system and water lines
from wells or other approved sources in accordance with the requirements of
the State Board of Health and with the approval of the County.

c. In Summer Home Subdivisions the water supply need
only be prov1ded to State Board of Health Summer Home Standards.

2. Sewage Disposal .

a. Where a public sanitary sewer system is within
five hundred (500) feet or, in the opinion of the Planning Commission
is close enough' to require a connection, the subdivider shall connect
with such sanitary sewer system and provide adequate lateral lines to
the property line of each lot.

b. Where a public sanitary sewer system is not reasonable
accessible the subdivider shall obtain approval from the County or State
Health Department for individual sewage disposal for each of the lots. Sub-
dividers shall furnish to the Health Department a report of percolation tests
completed on the property proposed for subdivision in accordance with the
Regulations of the Utah State Department of Public Health governing in-
dividual sewage disposal systems.

3. Storm Water. The County may require the subdivider to
dispose of storm water if such provision is deemed necessary. [f easements
are required across abutting property to permit drainage of the subdivision
it shall be the responsibility of the subdivider to acquire such easements.

4. Stroot Grading and Surfocing. All public and private
streets and private access rights-of-way shall be graded and surfaced in
accordance with the standards and rules and regulations of the County.

S. Curbs and Gutters.

Curbs and gutters shall be installed on existing
and proposed streets by the subdivider where, in the opinion of the Plan-
ning Commission, they will be necessary to remove surface water or for
safety or other reasons.

b. After recommendation by the Planning Commission
the County Commissioners may waive curb and gutter improvements in sub-
divisions:

(1} which are located in a primarily agricultural or
rural area, or

(2) Where, because of excessive topography and other
reasons, runoff from a curb and gutter collection
system could not easily and econom1callv be dis-
posed of, or

(3) Of an estate type nature where the average lot
width is one hundred andfifty (15p) feet or more
and the average lot area is forty thousand (40,000)
square feet or more.

6. Street Drainage and drainage structures shall be required
by the County where necessary.

7. Sidewalks may be required by the Planning Commission for
reasons of safety or public welfare in subdivisions where the average lot
width is one hundred and fifty (150) feet or less.

8. Monuments. Permanent monuments shall be accurately set
and established at such points as are necessary to definitely establish
all lines of the plat except those outlining individual lots. Monuments
shall be of a type approved by the County.
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9. Fire drants. Fire hydrants shall b nstalled. Such
fire hydrants shall be ot the type, size, number and installed in such locations
as determined hy the Planning Commissin after consultation with the County
Fire Marshall,

JARE!S

10, Seakiog ot Lot Survey stakes shall boe ploced at i)
lot corners so as to completely identity the lot boundaries on the ground.

B. Guarantee of Improvements.

1. Prior to approval und acceptance of the final plat as
herein provided, and in lieu of actual installation of the improvements
required by this Section, the subdivider may guarantee the installation
thereof by one of the methods specified as follows:

a. The subdivider may furnish and file with the
County Commissioners a bond with Corporate Surety, or with two (2) personal
sureties acceptable to the County Commissioners, in an amount equal to the
cost of the improvements not previously installed as determined by the County
to assure the installation of such improvements within a two (2) vear period
or, if otherwise provided by said Commissioners, a shorter or longer period.
The bond shall be approved by the County Commissioners and the County Attormey,
or

b. The subdivider may deposit in escrow with an
escrow holder approved by the County Commissioners an amount of money equal
to the cost of the improvements not then installed as estimated by the County,
as aforesaid, under an escrow agreement to assure the installation of said
improvements within a two (2) year period or, if otherwise provided by said
Commissioners, a shorter or longer period. The escrow agrcement aforesaid
shall be approved by the County Commission and County Attorney and shall
he filed with the County Commissionors.

2. Whenever the subdivider deveclops a subdivision a portion
at a time such development shall be in an orderly manner and in such a way
taht the required improvements will be continuous and all of the said im-
provements will be made available for the full, effective and practical use
and enjoyment thereof by the lessees or grantees of any lands subdivided within
the time hereinbefore specified.

C. Inspection of Improvements.

The County shall inspect or cause to be inspected all
structures, streets, fire hydrants and water supply and sewage disposal -_
systems in the course of construction, installation or repair, etc. Ex- '
cavations for fire hydrants, water and dewer mains and laterals shall not |
be covered over or back-filled until such installation shall have been ap-
proved by the County. If any such installation is covered before being
inspected and approved it shall be uncovered after notice to uncover has
been issued to the responsible person by the County.

Section 8. ENFORCEMENT AND PERMITS.

The County shall not issue any permit unless the plans for the
proposed erection, construction, reconstruction, alteration or use fully
conform to all provisions of this Ordinance. No County Officer shall issue
any permit or license for the use of any building, structure or land when
such land is a part of a subdivision as defined herein until such sub-
division plat has been approved and recorded in the County Recorder's Office
Any license or permit issued in conflict with this Ordinance shall be null
and void.

Section 9. PENALTY.

Any person who shall violate any of the provisions of this
Ordinance shall, upon conviction thereof, be punished by a fine not ex-
ceeding $299.00 or by imprisonment in the County Jail for a period not
exceeding six (6) months, or by both such fine and imprisonment.

-

Section 10. VALIDITY. ,

If any section, sub-section, sentence, clause or phrase of this
Ordinance is for any reason held to be invalid, such holding shall not
affect the validity of the remaining portion of this Ordinance.
Section 11. CONFLICT.

All Ordinances or parts of Ovdinances in conflict herewith are
hereby repealed.
Section 12. REPEALER.

The Subdivision Ordinance, styled Ordinance No. J8A, adopred
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by the County Commissioners on the 4th day of May, 1964, is hereby repealed.
Section 13. EFFECTIVE DATE.

This Ordinance shall take effect upon its publication, as

required by law.

passes and ordered published by the Board of County Commissioners on the
7th day of August, 1967.

BOARD OF COUNTY COMMISSIONERS OF
SUMMIT COUNTY:

(Signed) Richard W. Durrant
Richard W. Durrant, Chairman

Seal (Signed) Carlos L. Porter
Carlos L. Porter, Member
ATTEST
(Signed) Reed D. Pace (Signed) Kenneth E. Woolstenhulme
County Clerk Kenneth E. Woolstenhulme, Member

ADNTATANMAT AN kda)
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NOTICE OF DEFAULT

NOTICE IS HEREBY GIVEN: That Western States Title Company, a Utah
Corporation, is Trustee pursuant to that certain Trust Deed dated Noveuber 29,
1971 and recorded December 1, 1971 in Book M34 at Pages 399-404 as Entry Bo.
114506 of the recordu of the Summit County Recorder which Trust Du:ad describes
certain real proparty located in Summit County, Utah particularly described
as follows:

1) The northerly 594 feet of tha SE X of the SW % of Section
36; and the northerly 614 feet of the MW % of the SW % cf the
SE % of said Section 36; together with all easements ana rights
of wvay appurtenant thereto.

2) The E § of Sectiom 22; and

3) The W § of the M &, the SW %, the Wy of the SE %, and the
SE X of the SE X of Sectiom 26; and

4) The SE k of Sectiom 27; and

5) Sectiom 35; and

6) The E ¥ of Section 34; and

7) The W k of the SW % of Section 26; and

8) Beginntag at a point N 89°47' B 2543.22 feet from the West
quarter corner of Sectionm 27, T. 1 S., R 3 E., SLM, Utah, thence
ronning South 4568.66 feet, South 43°15' West 328.70:feet; North
49°51' Weat 659.34 feet; North 83°11' West 1162.26 feet; North
75°48' West 289.74 feet; South 79°47' West 374.88 feet, South
948.1 feet, more or lesa, to the West quarter cormer of Section
34, T. 1 5., R. 3 E., SLM, Utah, East 2640 feet, more or less,
to the cent:r of said Saction 34; thence North 5280 feet, more
or less, to the center of Sectiom 27, T. 1 S., R. 3 E,, SLM,
Utah; thenc: South 89°47' West 96.78 feet, more or leas, to the
point of bezinning (containing 62.07 acres, more or lesa).

containing 1 total of 1,942.07 acres, more or less.

| Westarn States Title Company, a Utak Corporation, is likewise Trustee
pursuant to a Trust Dued dated November 29, 1971 and recorded December 1, 1971

in Book M34 at Pages 405-10 as Entry No. 114507 of said records wherein the
following described real prober:y in Summit County, Utah is particularly described:

1. That certain parcel located im Sectiom 36, T. 1 S., R. 3 E.,
S.L.B.M., Summit County, State of Utah, defined as follows:

Lots 7, 8 and 26 Park City West Subdivision No. 2, as shown
in the records of the County Recorder of said County.

BODK‘#‘»}R prGE3 72
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2. That certain parcel located in Section 1, T. 2 S,, R. 3 E.,
S.L.B.M., Summit County, State of Utah, defined as follows:

Beginning at a point which 1s south 828.5 ft. and west 400 ft.
from the MW corner of property comnveyed to Spencer Osborue,

et us, in & Special Warranty Deed, recorded March 31, 1969, as
entry # 108801 in Bk M-20, at page 389; thence north 1°-50'

west 114 ft.; thence east 400 ft., more or less, to a point which
is directly south of the aforesaid MW corner sect forth in the
Special Warranty Deed property; thence south 114 ft.; thenoce
west 400 ft., more or less, to the point of beginning; EXCEPT:
the Bast 279 feet thereof.

3. That certain parcel located in Section 31, T. 1 S., R. 4 E.,
S.L.B.M., Sumait County, State of Utah, defined as followe:

Beginning at the NW cormer of Lot 13, Park City Wast Plat
No. 1, as shown on map recorded in Summit County; thence
south 180 ft.; thence east 9.59 ft.; theunce south 140 ft.; thence
west 765 ft., thence south 119.84 ft.; thence west 60 ft.; thenca
south 24.57 ft.; thence west 141.94 ft.; thence north 464.41 ft.,
thence 957.35 ft,, more or less, east to the point of beginning.

4. That certain parcel located in Section 31, T. 1 S., R. 4 E.,
S.L.B.M., Summit County, State of Utah, definad as follows:

Lots 3, 4, 5, 6, 7, 8, 11, 12, 13, 14, 15, 16, 17, 20 and 21,
Park City West Subdivision No. 1, as shoun in the records of
the County Recorder cf said County.

5. That certain parcsl located in Section 31, T. 1 S., R, 4 &,,
S.L.B.M., Sumit County, State of Utah, defined as follows:

- Beginning at a point 1920.30 fr. north and 1022 ft. east of the
SW corper of said Section 31, running thence east 350 ft., more
or less, to a point on the west line of Utah State Highway No.
248; thence 388.5 feet northerly along said highway's west lina;
thence weat 390 ft.; thence south 388.5 ft. to the point of
begioning.

6. That certain parcel located ia Section 36, T. 1 S., R. 3 E.,
S.L.B.M., Summit County, State of Utah, defined as follows:

The south 495 ft. of the West X of the NE X of che SW ¥ of
Sectdon 36; and, the south 330 ft. of the B X of the NE %
of tha SW Xk of Section 36.

7. That certain parcel located im Sectionm 31, T. 1 S., R. 4 E_,
S.L.B.M., Summit County, State of Utah, defined as follows:

Beginning at & point 1920.30 ft. north and 901 feet east of the

SW corner of said Section 31, running thence east 121 fr., more

or less, thence 388.5 ft. north; thence west 121 ft; thence south

388.5 ft. to the point of begioning.
In each said Trust Deed, Ski Park City West, Inc., a Utah Corporation,
is Trustor and Halbet Engineering, Inc., is Beneficiary. The obligations secured
by each Trust Deed include payment of a promissory note therein referred to pay-
able at the times and in the amounts and together with the rate of interest therein
aet forth.

The beneficial interest under said Trust Deeds and the obligations secured

thereby are owned by Halbet Engineering, Inc., a Califormia Corporation.

BOOKN38 PAGES73,
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A breach of, and default in the obligations for which said Trust Deed

and each of them 18 security has occurred in that Trustor has failed to pay a

principal payment of $5,000.00 due om April 1, 1972 and an interest payment of
$2,012.50 due March 31, 1972 and has further failed to pay when dua all encum-
brances, charges and liens which appear to be prior or superior to said Trust
Deed and each of them, all as secured thereby.

| . By reason of such default, Trustee and Benefi:iary have alected and

do hereby elect to cause the trust property to be aold :o satisfy the obligations

- ol D

Lewis S. Li ringuto
President

sacurad thereby.

Dated May,23, 1972.

- On :1ho Zsrd d;y of May, 1972 personally appeared Lefore me Lewis S.
Livingston the signer of the within and foregoing instr.ment, perionslly known
to ma to be the President of Weatern States Title Company, a Utah Corporaciom,
who. b-ln;‘ on oath first duly sworn did say he signed cha aforesaid instrument
pursuant to authority of a resolution of the Board of Lirectors of Western
Statea Title Company and the said Lesis S. Livingston duly acknowledged to me

that ,u:b‘&;Corpoutian executad the sama.
B33 gy, 2l

Notary Publi

2-2-73 Residing at Salt Lake City, Utah
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I certify that on the 26th day of May, 1978,
I mailed a true and correct copy of the foregoing Appellant's
Brief, first-class, postage prepaid, to John W. Lowe, attorney
for the respondents, at 1011 Walker Bank Building, Salt Lake

City, Utah 84111.
' e Sk

[ S ~
Sue Smith
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