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INDEX TO PODTIS ARGIED

I
A COURT I[VULD ROT PROCEED TO DFT:RMINE OMlIe
HIP OF DISFUT'™D FUND “ITHOUT PLEADING™, AND
WITHOUT EVIDENCE UPON OR'YL RQUEST OF A PERCON
ROT A PARTY TO TH® PROCLFDT'G", ORDER ENTUR'D
THFREON I VOID AND OF RO EFF:CT. Ps 15=22

I
A FATHFER REFUCING TO SUPPORT HIS MINIOR
CGHILDRFN, NAVING ABILITY TO S0 DO, IS IN CONTEMPT
OF ORD'R OF COURT TO PROVIDE FOR SAXD CHILDREN
AND HIS ATTAMPTD ACSIGHENT OF FED IN COURT!S
HANDS T0 HIS ATTORNEY “HOULD NOT RE RECOMNI'ED
BY COURT, Pe 15‘22

11X
© %COST" AND CHARGTS™ USED IR SECTIGH 104-44-17
UaCele '43 INCLUDES EXPRN-ES OR LIABILITY OF
FATHER TO SUPPORT HIS (HILDR'N AS ORDERED IN
PARTICULAR PROCTEDINGC, Ps  22-32

Iv
AN EQUITABLE COURT “HIOULD APPLY FIRID3 OF
RON-RESIDENT FATHER IN ITG CUSTODY T0 SATISFY
ITS ORDER AND JUDGMENT THAT HE SUPPORT HIS INPANT
CHILDREN WITHIN COURT'S JURISDICTI(M.
Pe 22=32

v
PURPORTED ALSIGNENT PLACED IN FILR AND
STAMPED "FILED" WITHOUT BEING A PART OF A
PLEADING, OR INTRODUC:D IN EVIDENCE I° HOT
BEFORE THE COURT, AND I8 NOT ANY PART OF THE
RECORD ON AFPRAL.
De 3234

(Perrie v. Perris)
No., 7207
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IN T™HF SUPREME COURT OF THX STATR OF UTAH.

)
OSCAR PERRIS,

Plaintife, DEFENDANT®S ARD
va. APPELLANT*S BRIXF
MARGARET PERRIS,

Defendant,

(
)
(
) No, 7207

This i3 an appeal frox two orders of the
Tudge of the District Court of Millard
Comty, Utah, made in the absence of coun=-
sel for the defendant and entered res-
pectively on the 19th day of Fedbruary,
1948, and the 231 day of April, 1948,
both of which orders direct the clerk eof
the above court to pay to Eldon A, Eliason
the sua of $300,00, which sum was deposited
by the plaintiff with said clerk pursuans
0 the order of the abeve court t0 depesit
the same as seourity for such ccsts and
ocharges ac may bde awarded against the
plain$ife by judgment or in the progress of
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the sotion,

STA TEMENT OF FACTS
Kldon A Kliason was not and iz not a

party 0 this action. He 414 not interplead,
or intervens in this actiom. He was not de-
fore the court by any process, permission or
order of the court, He was and {s the attorney
of record for the plaintiff during all of the
proceedings,

At all times herein mentioned the plaine
$tArf was and now is a non-resident of the
State of Utah. On May 7, 1945, he brought
this equitadls procsedings in the District
Court of Utah in and for Millard County, to
obtain the care and custody of the two ninay
children of the parties hereto, Allen Perris
and Linda Perris. The defendant counter-
claimed for the following: (1) For custody
of said childrem, (2) for an order of the
court requiring sald plaintiff €0 pay a
reasonable amount to the defendant for the
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support and maintenance of said children,
(3) for a reasonable attorney's fee, (4)
for costs of the action, and (5) for such
other and further relief as to the cowrs
should secem just and equitable in the
premisen,.

On the 13th day of June, 1945, the de-
fendant filed her notice of motion and motion
for an order of the court "requiring the
plaintiff to make and deposit sn wmdertaking
in the amomt of $300,00 as security for
such costs and charges as may be awarded
azainat the plaintiff herein.,” Said motion
vas made purgsuant t¢o the provisioms of
Section 104~44-17 U.C.As 1943, By order of
said district court the plaintiff was per-
nitted $o0 deposit with the clerk of said
district court the sum of $300,00 cash in
lieu of a surety bond,

The cause was tried to the court, and on

or sbout the lith day of Jume, 1946, among
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other things the acurt fowmd:

"2, ‘That Allen Perris, a boy '8¢
years of ars, and Linde Perris, &
girl '5' years of age, are ainer
shildren of the partias hereto; and
since July 1944 said children have
Yesided with and boen mmder the care
and custody of the defendant here in
Mllard Oowumty, Utah,"

*8, That ever since July 1944 the
plaintir? herein, Oscar Pexris, has
fuiled and refused %o send any soney
to the defendant, for the cars or cup-
port of said minor children, Allen Perris,
and Linda Perris; and that their nosensie-
tiea dwring the period of July 1944 4w
April 1946 have besn provided by said
Margaret Perris, har relativesz and her
present husband, ¥ilmer Webb."

"1l. That 4t iz for the Dest velfare
and interest of said minor children,
Allen Perris and Linda Perris, that
their custody and contivl be awarded to
Margaret Perris Webb,"

*13e That the plaintiff, Cscer Perris
has 1little religions or s300iz) baoke
ground; that he is an adle bodied man,
a mschanic by treds, and and
eapable of earning ;25(3'..90 per month,"

*14, ***; that {n Septembor 1945
the said Ogoar Ferris, by fores and
violenve, secrstly seisod said Allem
Perris and Linda Perris at Desgeret,
Millard County, Utah, and attempted to
tuxe them outside the jurisdiction of
the State of Utah, but he falled in

: pﬂ}ﬂ ttempte o . :
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15, That said minor children Allen
Perris and Linda Perris, are ithout
any Estate or income in theilr own right.”

Thereupon, among other things the court
concluded hersinte

"2, That the defendant, largaret Perris
Webb, ic a fit and proper person %o have the
#0l8 care and custody of said minor childrven,
Allen Perris and Linda Perris; and that the
eare, oustody and contyol of said minor ehile
dren should be awardod to said Margaret Perris
Webd, subject to the furthor order of the court,"

The decree hsrein of the cmirt is in part
as follows:

*IT IS HEREBY ORNERED, ADJUDGRD AND
DECREED that the defendant, Margaret
Perris Wedd, ba and she is hersby awarded
the care, custody, and control of Allem -
Perris and Linda Perris, the ainor ohile
dren of the parties hereto, provided
however, the plaintiff, Oscar Perris,
may visit with said children at reasone
able timas and places,

1T 1) HEREBY FURTHER ORDERED that
the plaintiff, Oscar Perris, shall pay
to the defendant for the support end
paintenznce of seid ainor children of
the parties hereto, Allen Ferris and -
Linda Perris, the sur of Fifty ix’lars
($50,00) each and every month hercufter
during the minority of =aid ohildron;
and shat the first payment shall be
made to the defandant herein, Margaret
Perris febd, on or before the lst day
of July A. D. 1946,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OC R.S“ contain errors.



Said findings of fact, oonolusions of law,
¢34 decrae of the eourt were made on the 1llth
day of June and enterad on the 12th day of
June, 1946, On the 13th day of Jums, 1946,
uotice of the entry of 3aid findings of fact,
oonclusions of law and decrae tagethor with
copies of each were served upon the plainsife
and his attoraey, and each of them, dy mailing
them %0 Fldon A, Eliasnn, attornsy €2 the
plaintiff at Delta, Uteh,

On the 10th day of Nawch, 1947, the de-
fendant made an affidavit therein alleging
and petitionimg the court: (1) to fix the
amount due from the plaiatiff to the defenw
dant, (2) to adjudge the plainSiff guilty of
contompt of the court for not oheying its
order requiring the payment ét $50,00 per
month for the support of said children and
(3) for such other and further relief as to
the court should seem just and equitable
therein,
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The court upon a=id affidavit issued its |
cigation and ordexr "that yom, Oscar Porris
_be and appear bafore the above sntitled court®
on & day certain and show ceause “if any yon
have * * * why you should not be punished for
eontempt of this court in violating the terms
of its Asoree in the above cause,” and vhy
Judgmant should not he rendexed against the
plaintif? in the amount due wpder the 2hove
decree, Service of sald eitetion and oxvder
(with & copy of said affidavit) was made upon
the defeandant persomally on the 24th day of
March, 1947, at Reche Canyon, San Bernardino
Cowmty, San Bernardino, California,.

The plaintiff, Oscar Ferris, 4id not ap-
pesar pursent to said order or at all,
Neither 414 his attorney, Fldon A, Ellasom,
No cause was shown why Ocear Perris should
not be punished for contempt of the gourts

The defendant and her attorndy appeared
and testimony was adduced.
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Thereupon on the 23%h day of April, A.De
1947, thc court sntared tts order that the
defendant have and recover of the plaintiff,
Oscar Perrir, the sum of §350,00 ar unpaid
suppart and maintenance money for the two minor
children of the partiez hsreto, On eald date
and for somm $ire thereafter said §$300,00 of
the plaintiff wms in the susto:ly of the courle
On the 12th day of August, A.Ds 1947, a copy
of zald order was regularly served yipnn the
plaintiff by both samding to him at his address
in O=lifornia a copy of gald oxder and to his
attorney Fldon A, Elimson at Delta, Mah, also
a copy thereof. (Re 38) Thore s in the
fils a purported éssigmmnt from the phm-
$4f to Bldon A,.‘ Elinson boaring date of the
Ath day of August, 1947, and gtampad as filed
Kovember 10, 1947, (R. 40}, Vo shall discusa
its standing later, After August 12, 1%47,
no pleadings were filed by any party or person
in the above entitled matter untild the defen-
dunt filed its notice of motion and motion

R PUP 0 TR L P ¢ A 1 )
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™e next record proceading was on De=
oepber 15, 1947, when she attorney for the
plainticer appeared in open court and in the
presence of ono of tha attomeys for tho dew
fendant, the ocourt upcn sons baals not showa
in the record callsd the oase of Perris v,
Perrise The counszel of the platntiff them
related his viems about tho history of the
cass and referring to tha prooeedings Lefore
the court in Jwme 1946 stated in part:

MR KLIASON - * * #

"At She time of shdthearing plaintiff in
the zotinm bemams indsbtad to0 acumsel for
services rondered %o an azount of approxie
nately the sum of the suvety bond, and has
transferzed and asaigned his interwst in the
said Sond %0 his counssl for fees for aed-
vices rendared,”

*I would like to make a motion that the
Honorable GCourt release that eort bond to
eounsel for the plaintifre,”

MR, JIRSRN:- "“The dafendant Margaret Porris
will pestst the motion,” {Tre 3)

Gounsel for the d-fsndant then mede the
following motioni-
Comes now Margaret Perris Webd and
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Tespectfully moves tha court, Uy her coune

s8l, %0 authorize aan: direct tho clerk of

this court to Jeliver the 200,00 now in
custody of the court, to ths delfendant Margaret
Tarris =ebd %0 conply with the order of this
court, particularly the part of the doocree of
this court entered Nums 11, 1946, and entered
in this czse on June 12, 1946, which in part
provides:

o317 I HEEEY FORTH R ORDERED that
the Flaintirf, Oscar Perria, shall pay
to the defendant for tho support and
maintenance of cald mlnor children of
the partiss horeto, Allen Ferris and
linda Perris, the sum of Fifty Dcllars
(350.00) each and every annth hereafter
&uring the minority of saild c¢hildremn;
and that the £ir-t payment shall de
mds to the defendant herein, Margaret
Perris "ebb, on ar bafors the lst day
of July, Ae De 1945,"

And further in purausnce of the order of this
court dated the 28%h day of April, 1947, en=
dered in shis sourt August 14, 1947, which in

part providss:

*MOW, TH!RSFORE, IT IS HEREBY ORDERVD,
ADJODGrRD, AHD DECRERD: that tho defen~
dant, Margarot Perris 7ebd have and re-
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cover of the plaintifr, Onoar Perris,

the sum of 2350,00 as wapaid support

end maintenance money for the two

ninoy children of the parties hereto,”

(Tre3) |

Thereaftor upon the 17th day of February,
1948, in the absence of the defendant and her
attorneys the distriet fudoe in the above mate
%er signed an order =nd causcd the zame %0 He
entemdl 1n the above mtter on the 19¢h Say
of Fedxuary, A.Ds 1948, sctting out what the
judge called findings, conolusions; and an
order all ir one instrument, therein directe
ing the clerk of the distwriet ecourt of Hillamd
County, Utah, tc "pay to said Fldon A, Eliason
the emount of said deposit now n@m by ths
clerk, towwit: three hundred dollare,®

Thereafter on the 7th day of March, A.De
1948, comsel for the defondant made and on
the 15th day of March, 1948, filed their
notice of motion snd motion to the rlzfatiff,
and to Mldom A, Eliason, his attorney, €0
recall and vacate the order of the court dated

the 17th day of Fedruary, 1943, Pursunnt to
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notice =aid ::otion waas heard on the T4h day

@? April, A.D. 1948; and on she 20th day of
April, 1948, in the absence of the defendant
and her attorneys the 4district judge made and
on the 23rd day of April, 1948, filed his order
denying said motion and further ordering the
clerk of the above sntitled court ¢o pay to
Eldon A. Eliason the three hundred dollars
denosited with the clerk of said court in the
above matter, (ka. 51)

STATEMENT OF XRRORE

Comes now the defendant and appellant and
hayety acsigns as errores committed by the
DMstriet Judge or court of itillard County,
tate of Tiah, Aduring the proceoedings or
prograss of the shove aotion the following:

le The sald judpe or court errsd in making
on the 17¢h day of February, Ae De 1948, and
theraafter entaering its order direeting.tht
clerc of said distriet court to pay to Xldon
A, Bliason, & peracn not a party to this
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action, upon hia personal oral requsst, the
$300,00 in the custody of the court herein.

2¢ That :0ié¢ judpe or cowrt erred in
making on the 20th day of April, 1948, and
thereafter ontaring its order dircoting the
clerk of said distriet ocourt to pay to Eldon
As Kllason, a person not & paxty 8o this aetion
and vho had made no recorvl anpearance herein,
the $700,00 in the custody of the court hereim,

3. That o01d fudge or court erred in making
on the 17th &ay of Fehruary, A.Dy 1948, and
thoreafter entering its order in the above
action directing the clerk of said district
cort to pay to the purportasd asaignee of
the platntiff the $300,00 in eustody of the
court herein, vhen neither the assignor nor
the assignes had any right or equity to the
sems or aany part thereof,

4, Mo said fuipe erred in making on tho
20%h day of April, AeDe 1947, and thereaftor
eutering its ovder in ths above action direct-

o ADG ADO OlOTE Of sald distrioy court to pay . .
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Machine-generated OC Rw contain errors.



%0 the nurported assignee of the plaintifcf
the $300,00 in the custody of the court hore-
in, vhen neither the assignor nor the acsignee
had any right or equity to the seme, oOr any
pard thoreof,

5 That said district oourt of Millard
County, Utah, erred in not acting upon, and
by implication denyins, the motion of the de-
fendant by her ecounsel, made to the seid court
on the 15th day of December, /A,De. 1947, in
the presence of the attorney for the plaintiff
harain, to enter its order directing the clerk
of .:ld dietriat court to deliver to the de-
fendnnt said $300,00 held by aaid clerk ¢to
apply upon the prior judgment and order of
the above court that plaintiff support his
$wo minor children and pay %0 defendant for
them $350.00,

6, That it was error for the said dis-
trict court in equity not to onforve its
own order to provide the support money for
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¢hildren rnder ita jurasdiction fron funds
of the iodhtor 1in the custody o' sald court,

7« That the district fudge or courd on
the 20th day of April, 1948, orred in denying
the defendant's moticn %0 »ecall and vacate
18s ordar of February 17, 1948,

8. That the court erved in ineluding
within its oxder cottlins the i1l of ex-
captions the vurpomied assignment fyow the
plaintiff to Eldon A, Xllancn.

ARGUMENT
On “tztement of.Frrors Wimhered "1" ang #2%

In Boverbor 1947 a copy of a defaective
purported notice signed by Fldon A, Elimeon,
atéorney for plaindiif, was serve& upon counsel
for defendant, In Decerdar 1947 annther copy
of a Jefective purported notice ~igned by
Fldon A, Eliasong attormey for plaintilf, waao
scrved upon counesl for defendant (R. 66).

For some reason the originals of ssid noSicos
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of this record, The fallurc to file said
original notices, Or elther of thcm, 76K Wi
mowmn ¢o goumssl for the defendunt until after
the antxy of the first order appeuled Srem.
Counselts fallure %o £1le said aotices ap-
pears %0 have boen dsoause of the imeonsistency
of ¥he Msitions taken by Kldon A, Kliason as
attornay for plaindiff, and Eldon A, Xliason
persoaillys Up %0 as late as Decanber
9+ 1947, ho was in wrilting asserting he was
acting as attorney for the plaintiff herein
in serving said eopies purporting to give jo-
t1ice he would at some time request or move
the court to release ths $300,00 in quastion.
Yot on ths 108K day of Novemder, 1947, he had
handed the clerk of the above court a purported
asgignment from the terma of which it appears
that sfter the 4th day of August, 1947, the
plaintife no longer had any interest im sald
fund, And on the ocontrary therefyom % appeared
Tldom Ay Ellapon was the ovner of the claim to
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Kldon A, Eliaeont's {ngonsiastconey o
fuarthor chowm by his driec? %o the tm™ial
ccurt as $7 rhat he himnelf hzad bren docing,

e 04 from iz trinl brief:

" o* % % and in the coase at bar, the
writor of this briof, in Nune of 194
becams the omter of, and entilie
ks deposit, dy rcasor of the assigne
nmt hereinabove mentioned,

"Lst us 2onsider the nature of the
derosit, The £300,00 in cash was de-
poeited by the plaintiff, 1% in e,
by ords: of this court, but ms dew
msited in lieu of an wdertaking® *

It ocours to us a hit wwrusl ¢o have the
plaintiff*s atsorngy the cwmer of the $300,00
in Jums 1947, %o take a purpartsd asaignmect
of the same 4in Aucn-t 19473 and in the first
part of Nowvombar 1947 and arain on December
9, 1947, when copies n* purnort-d notices wore
sarvad upon the commasl “or the dofendunt, that
Kldon A, Flifason failed 4o 4disnlose his eclainm
of owmerahip of said fTund, PFor thoss netices
definitely were not made by "Rldon A, Kliason,"

but ware made hy "Kldon A, Rliason, Attorney
N
S/)«)/l.\o/u/g% .m&%ﬁ%wm,ﬁuu/mmi:mﬂ/gMc u%%l u%ﬁ\ Services
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is the ac:1gnment whioh purports from its face
t> net be datod in June 1547, but to be dated
on Avpuct 4, 1947, And even in view of thst
assigament tho above two purported notices
were rade unrn the basis that attorney for
the plaintiff was still appearing im the cage.
Yhetrer or not said aesignment was befois the
dictriat court for considerstion, and vhether
it ia any part of the record upon appeal will
bo later 1iscunqsed,

On the 15th day of Decenber, 1947, the mate-
ter was, Upcn & basis not disclosed by the
record, called up by the couwrt; and then upon
our intuiry of Mr, Eliascn 1%t wae shown ho Wss
claiming in his own right, znd not as attormey
for plajatiff. (Tre 3) Such a disclosure en-
titled defendant %o rely upon the provision
that to ;md s8 & Doty %0 & procaeding a
parson mse intervene as provided by zection
104+3=24 UuCo/e '43 or invoke the jurisdiction
of the court by a written application, and

~ pot a mere ora]l statoment, We contend the
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Mstrict Court should rot have nrooseded
upon Br, Elicson'™ olaim to the fund,
“In invoking the juri-dietion of
the district court on mattors icres
in 4% has original juricsdiction, it

requires a complaing, potiticn, or
apnrlicaticn, One -2nnot invoke the

Juriadiction by cimly stating orally

one's complaint,” Stato v, Telford,
93 Us 223 at p. 231, 72 P28 626,

If tho words "I would 1like to me=ke a
z2otion” are given their ord\mry conatmation
or msaning, they were a requast for pere
misaion to make e moticom iz view of the
faot thereaftor stated bHy ¥ldor 4, Zliason
that he wae claiming the fund perconsllys
Ou> resetion 13: 1if he wanted to mike & MO~
tion and was entitled to make one, why diéa‘'t
he make 1t7? Dut let us gee, Can such &
statenent be cm-ider-d eg a motion? And
12 =0, who mede 1t?

Such = guestior =t fir-t may seem %0
be unimportant, But the plaintiff we in
contempt of the judgment of the cowrt in ‘
falling to provide for his two infant children,
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having the - hilily ¢o a0 40, ra 18 gt oub
in the d~erce hevalng and further in falling
20 ba and anpenr bafo -« the eo® an nbove
oriered by 1% afler having heen nNornonally
~arved with w21 order 30 to 40,

Or ~tatute definas a comtemt As =

"Maocbadionce of any lawful judgment,
order Or procnsg of the court.”

"Dinohodisnce of tha lawfal oxrder or prve
ceas of o fwudlcial officer is alesoc 2 contompt

of the authority of such officer,"
UsCole 104451 (5), (12)

Disocbediance of a wmlid, lawful order in

this %7pe of case is & gontempt,
mﬂ“. m. 1'1‘1’26144. o e -y

Under such cirowsstances if is not Wi
common that a court will desiine to procosd
with an? mattars in an action or nroceeding
on behalf of a plaintify vho is guilty of a
sontonipt, until such a contempt 13 purnod.

"A plaintiff in contempt is not entitied

to proceed with the trial in hie casc as a
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Iz this procceding nelther We plasatiff,
o> 2240a e Sliisoa povionati;, olfered ady
avilomes, 2wl or Jocawnturyse Tho plulatife
5412 was o nom-ssaldant (2. 4); and no
showing o nade a2 W0 iy ko had falled to
appear yarmaant o tha ondex ol ho courts
Yat ‘Lo eourt orderod .o 3300,00 pail 4o Rldon

A, Binaon, )

*I¢ matdors nos what court acts,
Rvery court mast asquire jurisdictiin
£ror: 185 record which every court mist
have and xeap and dilek binda the court;

tedblisghed Whanm whiat 1: not Juri leally
presantsd on not be juridically dscided.
Just as slansntal 1s 1t that ploadings
are the juridical means of imvsoting a
cowsrt with jJurisdiction of the ouljecte
mattor 0 adfmdicata 1% and that o judge
ment ar decres boyond °r aeb wiliin
then 15 & oullity, Sor the cout is
bound by 1% record,”

Gook? v, J00:o et ale, 57 Utah 371

2t paze 428, 248 P, 53.

The proper way is pointed cut for Fldon

A, ®llason, 1f he wantad to ho heard in

thia casa,

*Persons who hold assignments of
the int:rest of partios in a fund in
court or lieus upon it have been per-
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"hat filing and serving a

motion on the adverse party is tho

proper method of meking the annli-

cation, if mede to the court in which

ths judgment 1z renderod, or out of

whioh the execution 15 imsued,

whether the anpliection teo a party

%0 the setion or by ans affeoted as

aforesaid, {- alsc well sattleg * * %"
State Exe Rel, v, Third Dist, Gouxt,
37 U, 418, 108 Psc. 1121,

Acgordingly we subnmit that ¥idem A,
Rlfasop ir his individuvel espacity nevor mas
bafore the court “v any plseding, by any
motiom, by any notics, or dy any aﬁpmmob.
and the orders of the ccurt to turn the money
over t0 him was withort plsadings or hidema
to support his c¢laim to his wight toc the soney,
and was and 13 of no fores anl affect,

On Statements numbered "2" to "™ ino\weliva,

It annears %0 us %@ be slemental that a
vurnortad assli—ice with wstion, whizsh is Mr,
Eliason?s nn=itim 4n 51 partisular nattor,
i 4{n no battar nnaition than his att~upted

ansiznor,

22w
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"The vroliey of the luw {g cleurly opposed
to contractzs botween client and attorney in
relation to proparty i Jitirgtion, The
doctrine 1s founded in public policy. It is
demanded £ov the wwlfare of soclety.”

24 ReCale Do 967=8 soc. 43,

Taking lir, XKiiason's statenent at its faco,
zhat 4id it amotnt to? The statenont was not
mace as e witness, nor was it rmde under oathj
por was there any showing of the amount of
unp:id attorneys? roea‘ owing Tldon A, Kiiasom}
nor for vhat services he claimed to be umpaid,
Then the attornevs' fee he ther claimed were
oarmad does not arpe:r, nof does the reasons
ableneges therscfl,

Ir this nroceeding all pexrong have agreed
an! proceesded upon the bacis the moneys ia
question were in the custody of the lawe
"Court: In my opinion 4% wng in the custody
ér the law whon 1t wac in %he hande of the
olork,"” (Re64) Aseoriingly we ~ubrit no
hrief upm that noint,

The roading of scction 104edd=l] Ue Co Ae

!J#’duolosec that the legislature used the
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torme thnt the non-raziden® bdmmA -ma %o be

"for %he eoats ni ~herzes which mar he avarded
azsinit such pleintif™ and the seme war to

be conditined th-t the plainti®”f "will pay
sugh coste =n! charzes a3 may “e n~rded sgainst
the plaintiff dy Judenont o in the procress

of tre cotion, not exceoding “300,00,"

In this ecticr deferdnrt submitted to the
court the ~uastion of the duty of tha fathep
to provide for the suapport =nd aaintensnuce
of the t—o minor children of the perties here-
to. Thereupon the court mede and entered
its decree on the lAth day of Nme, 1M6,
that the plaintisf pay $50,00 per momth ¢o
support satld childrem. Rach month that
amount becams due, and remained wnpaid, The
money 3t1ll remaied in the hends of the gnurt,
On the 28th a&:y of 2-ril, 1947, tha court de=
temined the plaintiff h~d not -:1d $350,90
umder sald decres and mads the judoment cer-

fain for that amount, ¥as not thot "chargec
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arerded sminast the plainti’r hr Judgmant * *
a9 in the nrogreass of the notion®?
Some definitions of the vd "charges” ars!
*The exzon-~s whieh hove deen incurred
in relation cithsr 0 & transaction or
%0 8 mit, It 1s & la~zer term than
eo3t3." Cye Law Dictionary-etords and
Phrases-- Def, Glossary Maxims (1912)
e 1“
"It has bgen said thet the word *Charges?
has, frcm famliar use, t:~ precision of
a tashnical term; and it hag boen defined
e meening -x rnese whilch hsve boen ine
gurred with relati-n eithar to a transge
actisn or 4~ a =uit; also limbility ® * * «
14 CoTe5e Do 404
One of th= axpennazs 40 a nmie-rosident
father of bdringins a3 astion for cnstody of
shildren is =n nught to de the payment of
tha ramsonable amnunt of thelir maintenance.
Cartain 1t ia thet in this action 4% mes a
liedivity inowrred in this proeesding and in
the nroerecs of 1% that the court ordored
the nlatntisf to nay She 850,00 per month,
Our “uprema Court hag held that “gocts
eand axpenses” under section 104wdS5-ll

UeCole 1943 is broad emough to cover items
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of attorneye® fces ard lors ~7 proportye
“Thig item ir ~rite ~iff-~~ont from the ‘costs
and ¢ishurconnta® referred 4o in Scetima
104-44-14 Yoo Ay 1943,

Poremen ve, Foreman --U,--; 176 P2d

145 at 1, 151,

Tpom that mattay we subrit the terms of
Ttah strtut-s when av-lied in o-:itable pre=
eredings 1s droal ennusgh, and !t ms contome
1245 by the Yerislatars th2t money de-osited
in thix tvve of -~racerding 12 sutinct %o the
terms of tho order to provile and the judgmend
entarod thereon, and to offset the judigaent
again=t the moner iu the eouﬁ‘ﬁ hands,

e nuestion of the rirht of a ~ourt in
an emaitadle yronceding ¢t enfowce a dedres
and ¢o0 compell the husband %o support his ohild
where he was able to 80 ‘o, wes emmaidered
impertant enocugh tc the National Assoaiation
of Legal Ald Organizations, 25 Exehange 5%,
Roghaster, N, Y, %0 print its brisf in supe
port of the equitable enforeenent of none
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sup-ort his children, rather than have them
becoms public churpes,
W quots therelromt=

"Thirs Brief arises from 2 situution
wiich f8 Zooiing inereerincly acute
with the inoroaseld mobility of our
201010%% :ne  Frequently irdiviiue) gee
uveuelly husbands cr fathars, atill
morried or divorvedeevho arc under
court -rders for the support of de-
rerle $e ccok relis” frem their legal
obligztions by sroseirg otate linese"

B

"In Fanchiar v, Carmil) (1927), 148 Iiss.
1234 at page 777, thu ccurt ecald:

"It iz our view that, on aceotnt of the
ghoracter of o Jedgm=nt for &!imony, which
rests tco gore extunt upom public poliey, in
requirinz a2 hushond ¢o currord hiz wife and .
chiidren ‘ue to tlc sacred hwenn reletion
ship, on? et they mv not bocorme pudlic
chinrzeg and cloreliots, the decree Jor alimony
with the otbro-oriinery powsr of enforcsnant
by attozhment nnd erntomipt >rnocedings ahould
be axtahlizhied ond enforned by our erulty
eourt bich has full and zole jurisdiciion
e” 211 mat4nmn o7 divores nnd 21imony} because
40 hold that a foreign jndgmont for alimony
ean be ~ntand in thie ptnte ondr W execution,
the - 12 as Judoment: atb law, would
he %0 imoadr o o dasvive a fovelimm Judegmend
for elinony of its inherent power of enforoe«
nan? hr attachuent and contarmt sroceeldings.
Thus, ar we view 1%, %o 8o h.1ld would be %o
disregard the 'full I:ith and crodit?! olause
of the federal lawy which we (nterpret io mean
that the Judgmont, with its peculiar right
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of enforc~aent, ec ore for z'irony, should
be eetablished anl anforcad by the equity
courts of cur ctote in ¢he ©ome nannerg and
to e eume oxtent, as 1t oouid have boen

e “2mead Ny v ecourt 12 21 'rally obtained
in our stats,”

x & r

"Holten v, “olten (1922), 153 '"inn, 346,
“hoang the aourt erid: "It woull bo a ree
proach $o oir mystsm of leml alninistrmtion
4f e o2 eseaje Iro the coemtlion of a
jodieia) decree dy going into ennthor statos'”

e ¥ X

"Y¢ {g rubmittsd that the growing list of
stater, now ineluding Califormiay Connectiout,
Morida, Tllinois, Minnasota, Mcsireippi,
Oklohome, Oregom, South Zarrlina, Virgina
aad !aahingrn, vhish for reac nc of comity
end public policy grant equital 1* onfoxrcew
pent -re meeting a2 nationsl v lam with
realiestic vi~icng "Thera arc 1iterally
thovrands ¢’ hushands and fath=rr -Lirking
their morel and legal respmnsibilitios fox
supporting treir families by *le-vins the
etate,! If these men knew, beforc they fleft
the atnte,? k-t no metter -t oze they dowe
eidad to Sake up residence, that state sould
and would »umish the- fer Pailurs o saprord
their dependants ¢o the rns extent as the
ons fyorm —konca thev enme, many vould remain
whore they wore and abide by their suppord
orders,

Mha amAderl eias acoumntion of +h4p Brief
has baen thut slimony and meintensnce are
debta, buh *hnt they are rors than ordinary
dobts, Thoy are debts in whish th: entire
commmity hae an interest, They grow out of

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
.Wuz'/z[/w—gwle/‘ulql_g'ﬂ‘gdym‘ contain errors.




an especlally sucred sociel relationship con-
trolled by the commnity, Moceoviir, 1f these
debts are not »uid bty the leltow, thon they
mist usually bs torne by the taxpayer ju the
foam of velisf to the chtor's neady Asnonds
QnL3e”

‘there was gome arguamt by the counpel for
the plaintasl i the cowrt appeared to be of
the view that the defendant was dilatory 4in
not getting out an execution and levring woon
tne 500,00, 'We consider the law to be that
property in the custody of the law ig not sude
Jsot %o an execution or lavy by proceosgds

“property in custodia legis is not aubject
t0 seizure on exeocution. %his rule iz bnsed

upon public pelicy."
Banoroft Pe & Re 860e 1’81 Pe 2612

Fuartner that the same was entirsly unnesessary
as this was an equitable prossedings, thod

the monoy was in the posasession of the courg
and the court should, upon appiication for
equit:bie relief and motion w0 eo &0, Arect
its peyment tovarde suppurt of plaintiff's
children, ‘

the original onunterciain defendant
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asked the court Lo rcquire the plaintiff %o
pay attorneya'! fee to her, so she might have
reprenentation, The court did nnt erant said
request, She arkead for costs n/minst plaine
tifi, This the eourt did not allow, ~he
then asked for such s~uiltable relisf as to
the court miyht maeen neopar, *oparently i
was the view of the court it had no esnltnhle
nower t0 enforce its order against the fund
in i{ts custody. The -ourt found plaiﬁtiff
had the ability for the past tuo yeurs 0
support the children, but had failed to s
doe

*uhere an action is broucht ror the suppord
of the minor chiidres, the fathour has the duty
to support and an allowance of an attorney's
fee or that is pmparow

Jenkins v, Jenkins, 107 U, 239 at n. 245;
153 P24 262

In defendant's application to the cours
for assistance in March 1947, she asked the court
%0 find tho defandent guilty of contempty
and for such othor and further relief as should
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scern cquitabls ir the premisen, Bud the court
A1 nothing avons finding the plaintiff guilty
of acntamt, o re-ui~in-~ that the money in
the o *odr of the cmr S be »lind 4o the
Judzmeat of §350,00 which 1% enfered in defone
dan%'s favor, ~lthoush the seque~t wms for
% aldef,

Yot, ¥hon a pla'nii®? ~ho the ourt has
fommd haa tha 1hi®44r 49 supperd his children,
who han failled 4o sunma™t his childyren for
0v:2r thraee years, o has atayed out of the
s*ate and ~roventesd the defandant fyon ot
ting the plaintiff per:omally hefore the oourt
am gontarmt peogeedings, anl who has had
notice th:t the court hac yendersd a judgment
acminat him for 3350,00 for non =unport of
hig ohildrven, thoresTtar makez am aseime
mem% to his ettorney for his fos, the courd
withcut requiring any intervention, any plsade
infs, or any evidence, was in this casge nuiek

to turn tho money over (0 the attorney for
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Certainiy iv uppears 0 us the plainvifte
had Bo right to give to uls ubborIney a sue-
perior claia upuh whe fuid v taas Tundes
mental duty et plaladtiifts Tuuds ia poge
sesaicn of the cuwrt e applied to s support
of nis childrene

The streagth of the cuilgaltian ol the father
o1 alnor ailldrea in Jiai 1s sivem in the
lenguags o0 our dedisivas and statatas?

"AQy perscn w0, wsiticud Jusi excuse,

¥ % 41ilTully neglects Or riluses

$0 provides for tho gupport wid Jaile

tenance i his adics chiliccrn, under

the uge o cixtesn years, in destituta

or necessitous circuzsiances i: gullty

of a felonys"

Leveina 103=13=1
Rookwood vie mikwoed (5 Ue 261,
i Yo 457

4a Stebencit o0 Traor Nualex *Be®

Cf what elfect 1o v purpest . soaignment
0. Lo fapds S0 Wie heaus wi Zho coult as
shomn i the record Wpon o, i~ul (e 40}9
IS puaptithn W be ackiiCeloagoed vy W

asslgnee, Eldca Ae Alinscne S8id sc nowle
odgmant cun give it no force or effect.
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"The deoided weight of authoriky
considere a norson av uiring a honew
ficial intore-$ under an instrusunt
$0 h~ 80 fnr {incommetont o take the
acoaovledameout of it: execubliuvk no O
render hi: ot null and volde®

1 Amg Jure, pe 334

Satd instrunent does not bLudir any vitle of
the court or cause in wiieh iv suight be
¢lairmed ¢0 be a pleadinge 1% d2us 04 bead
a verifioation as Teguirsd by suuiivi Li4=-12e}
UyCele *43, It doss not contein any allee
gations,

The sffaet of getiing the cierl %o put his
ste p upon the back of the same and putting
it in the file hereln zeeds %0 Lavs ook YOw
anyded Uy L0 the Qlaikaue cnd Wio oouxt
an @ sufficient seany ol aetbiag up u olaim
hr piending and osiablisaing e clala by
evidence, Uur seardoh o. the aulhsrities haa
prodused no authority which wiuild rugae the
pansyr as & pie-ding ia ths recourl, a0r ie any

aot which would entitie the ocuurt t¢ consider

the sams before it ss cvidence,
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rocord upont appgal without ~2id oue o-ted
assignment tiaorein, Ko smendavnt to the PYO=-
40853 bail of wsco tionc was made wil:.in the
time allgwed o LU 4l by the plainti & SO
agaln W.s 0wt upol s LN acabedcat of Eldon
te BliGsun th.i ke =aald the ..ne a part of
B.a resord, the Lowd dn ssitling e DAL of
aig@pbivas obuted eortuin favbs ceacernlng the
Sany wiid allowed ul un wncepbivi to uch state-
RMe 40 Gujoctsd t2 the disirici courdt oom=
cideriag Gae same; wii. @ wijuubh o Lhe Bupreme

SJoust coauliorming Lhl owne ss oaay nx b of the
acOrd ot ie QW cuntonblioa Lo W cake
chasuld beve Do dbecssurdad By e 4isbrict
o e Chouwld sw dioscegaided vy Wiy Supdens
Lo R Shom of e ol Jy deliaftion

- s

U.‘.. e AA.:L'L,LL'.,?. 2;’. Ve e l, R :.3‘3""}:‘"14 Mﬂ W!"'

)

ST Gemilearts S BoS A it wl the judge
Gt ol cad Mo T04e20-5 L Is soh o pars
of . BIL Of GuashHliiiie
seeeril .giy e aub.dlt oatd "assignnent®
13 no part of tho resord wivide
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In coaciugisg bauy wo say wiaeo e plaile
LL02, C50Ul de J8ITiue coulda't nimself or by
Nz s%iornoy deve cue I 0 court end have
geeurod the payiwit o ¢300:00. ‘thai wan
the annsmced view ol the distriet judpe, ‘Thea
in Loy Tulricss, and oiuity waothor with
potice, his ottuiuey, siiould not be uble %o
have ilc Jiotrzicl court ao mdiz;ectl;l what 4t
vruld ot have Loue Jdirectiys TV uphold the
ordores wppocled from herain will be en aid in
dizntodience of oriers of support of ainoy
ci1ildr.n by tasir Jather; will open the way
for p:iosons cladmiuyg Jund.. merely upon a
personal aopsuiasce in cousd vithout nlonde

£o to stizin orders .ad awarda in thelir
f.vor, To resvorue the craersof the lower
court i) be $0 affima Ghie rule of proe
Qedure by pleading: and evideance, %o discourage
non-re¢sident fathors fzom failing to suppors
thoir children, und discharge u duty to the

o D186 Shat 1% 108 bear the hurden of
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cup-orting minor suilfren 4o Wil slilo,
whove fvnds ¢f the Seotbor are aveilillle %O
et Ao,

W «Tfivm ~ur Lallef An the Juitive of
tha cause of thia apposl nad thut 4o suprens
et will) do » ity Lo the caura . seeing that
ragident Rfoce U ldrom are cwopertsdl by theke
nonerasidont fathkar- w}:c ~: & oourt can easily:

50 {0,

Raonestfully submitted,

JEoImy & T

- o
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