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IN THE SUPREME COURT OF THE STATE OF UTAH
THE STATE OF UTAH,

]

Plaintiff-Respondent,
i

vs.

Case No. 860116

BRUCE DALLAS GOODMAN,
Defendant-Appellant.
BRIEF OF APPELLANT
ISSUES PRESENTED ON APPEAL
1.

Was the evidence presented insufficient to convict

the appellant?
2.

Did the lower court err when it refused to grant a

motion to supress the identification testimony of Jeannie White
after she had been shown a suggestive photographic line up?
3.

Did the lower court err in denying the Defendant

his constitutional right to speak in his own behalf?
4.

Was there insufficient proof of the necessary

intent to support a conviction for murder in the second
degree, and should the Court have reviewed the potential for
entering a verdict of guilty of manslaughter.
STATEMENT OF THE NATURE OF THE CASE
This is an appeal from a conviction of Criminal
Homicide, Murder in the Second Degree, a First Degree Felony.
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DISPOSITION IN THE LOWER COURT
On January 30, 1986, the appellant was convicted by the
Court sitting without a jury in Beaver County.

The Defendant

waived additional time before sentencing and was immediately
sentenced to a term of from five years to life in the Utah State
Prison.
RELIEF SOUGHT ON APPEAL
The appellant seeks a reversal of his conviction and
release from incarceration, or, in the alternative, a conviction
on Manslaughter, and reduction of sentence.
STATEMENT OF FACTS
On November 30, 1984, at approximately 10:00 a.m., the
body of Sherry Ann Fales Williams was discovered on the North
bound on-ramp of the 1-15 freeway, Manderfield exit, in Beaver
County, Utah (Transcript 42-34) .
waist down.

The victim was nude from the

Her hands were tied behind her back and her ankles

were also tied together.

She was lying in snow which had melted

directly underneath her body (T. 64-67).

She appeared to have

died from a series of blows to the head which seemed to have been
administered by a blunt object (T.22-26).

The deceased was known

to have lived with the Defendant, Bruce Dallas Goodman, at the
Little Hotel in Las Vegas, Nevada, (T. 119-120), and later at the
business location of Howells Imports in Stockton, California
(T. 309-310).

The victim and the Defendant left Las Vegas,

Nevada, on or about November 19-20, 1984, and traveled to
Stockton, California (T.348).

In the Las Vegas area the victim
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and the Defendant were seen driving a pick-up truck belonging to
the Defendant's employer Mr. Frank Snyder (T.122,345).

No

vehicle was identified as being connected with the Defendant and
the victim in the Stockton area.

At 0005 hours on November 30,

1984, the white Ford Ranger pick-up belonging to Frank Snyder was
recovered from the Blue Diamond Truck Stop in the Las Vegas,
Nevada, area (T.163).

At the same location and at approximately

the same time the victim was observed by Sharon Barnum, an
employee of the

Blue Diamond Union 76 Truck Stop (T.173).

At

the trial on the matter, the witness Sharon Barnum was not able
to identify the Defendant Bruce Dallas Goodman as the person in
the company of the victim and in fact described the person that
she saw as having more tatoos than those exhibited to her at the
trial on the arms of the Defendant Bruce Dallas Goodman
(T.176-177).

The withness Sharon Barnum also stated that

the individual that she saw in the company of the victim was
wearing a levi-type vest but that there was nothing distinctive
that she saw regarding that vest (T. 175-176).

At approximately

2:00 a.m., on November 30, 1984, the victim was seen by Jeannie
White at the casino at the Peppermill Hotel and Casino in
Mesquite, Nevada (T.194).

Jeannie White identified the Defendant

as also being in the company of the victim at the time and at
that location (T. 201). Jeannie White identified a vest marked as
Plaintiff's Exhibit No. 28 as being worn by the Defendant
(T. 199), but also admitted to having seen similar vests on other
people at her place of work (T. 206) . Jeannie White also could
-3-

not identify the Harley Davidson patch which is clearly visible
on the back of Exhibit No. 28 (T. 209).
The office of the Utah State Medical Examiner reported
that the victim died of multiple blows to the head administered
by some type of blunt object (T. 30) .

The autopsy report found

seminal fluid in the vaginal cavity, but no live sperm.
Examination of the seminal fluid indicated that the source of the
seminal fluid was a type

lf

blood

Defendant

(T. 8 8 ) .

The

A" secreator, a person having type "A"
has

type

"A" blood

and

approximately 32% of the male population in the United States are
type "A" secreators (T.88).
There were found on the body ropes which tied the hands
and ankles.

Those ropes were compared with ropes of similar

material and color found at the Snyder farm in Nevada.

The ropes

examined by Martha Kerr of the State Crime Lab that came from the
victim's body were found to be dissimilar in construction and
were not the same type of rope found at the Snyder Ranch (T.97).
Numerous hair samples were taken from the victim's body
both at the scene and at the State Medical Examiners Office. All
of the hair samples except one were found to be hair of the
victim.

The one hair sample that was not hair of the victim was

found on the right sock of the victims body.

That hair sample

was compared to hair samples volunteered by the Defendant and
found to be dissimilar to the Defendant's hair under microscopic
examination conducted by the Utah State Crime Lab (T.338). None
of the Defendant's hair was found at the scene.
-4-

The Defendant testified at trial and admitted to
knowing and living with the victim and stated that he last saw
the victim on November 25, 1984, in Stockton, California, as she
left him and began to hitch hike out of the Stockton, California,
area (T.354).

The Defendant alleged an alibi defense claiming

that he stayed in the Stockton, California area until December 3,
1984, living at Howell's Imports and working for Lloyd Howell at
the Stockton Flea Market.

Mr. Lloyd Howell, his son Kenneth

Howell, and his daughter-in-law Tina Howell all testified at the
trial that the Defendant was in the Stockton, California area
during November 29th and 30th, and December 1, 2, and 3, 1984
(T.274 et seq., 288 et seq.,309 et seq.).
At the trial the defense offered into evidence
Defendants Exhibit No. 43, and Defendants Exhibit No. 44
(T. 265,270).

These telephone records showed collect calls made

by the victim Sherry Ann Fales Williams to her mother in the
State of Maryland on November 20th through 25th and also calls
made to the deceased's husband, Mr. Thomas Williams on November
2 2nd, 23rd, and 25th.

The exhibit showed and the testimony of

Lloyd Howell confirmed that the telephone calls on November 20th
through 2 5th originated from Mr. Howell's telephone number in
Stockton, California

(T.312-313).

Defendant's Exhibit No. 44,

the telephone records of deceased's husband, Thomas Williams
indicated

a series of telephone calls from

Sacremento,

California, on November 25, 1986 (see exhibit no. 44).
Also admitted at trial were Defendant's Exhibits 45 and
-5-

46 (T. 315, 355). These were reciepts from a Radio Shack store
in Stockton, California, where the Defendant and Lloyd Howell
made purchases on November 26, 1984 (T. 314, 356).
In the investigation of the homicide, Officers from
Beaver County traveled to Mesquite, Nevada, to the Peppermill
Casino where Jeannie White worked.

The officers showed Jeannie

White a photograph of the victim Sherry Ann Fales Williams which
was taken from Clark County Nevada Police Department files
(T.58).

The Witness Jeannie White was also shown six additional

photographs.

Five of those photographs were marked as numbers

two through six in the Motion to Suppress hearing held on
September 26, 1985.

A sixth photograph was allegedly a polaroid

photograph of the Defendant Bruce Dallas Goodman that was never
produced by the State of Utah.

Of the six photographs shown to

Jeannie White, only three people were depicted.

Bruce Dallas

Goodman was shown in photographs number two, three and the sixth
photograph not produced by the State.

Photograph n u m b e r

two

which was a composite drawing of Mr. Goodman made by a police
artist.

Two photographs were shown of a Robert Charles Hooper

of Durango, Colorado, and one photograph was shown of a James
L. Hooper which was obtained from the Las Vegas Metropolitan
Police Department.

After being shown this photographic line up,

the witness Jeannie White identified the Defendant Bruce Dallas
Goodman as the person in the company of the deceased on the early
morning of November 30, 1984.

All of these facts are contained

within the transcript of the September 26, 1985, Motion to
-6-

September 26, 1985, Motion to Suppress hearing.
At the close of the trial prior to sentencing the
Defendant asked to address the court.

The court specifically

denied the Defendant his request and continued on with the
sentencing (T. 392).

SUMMARY OF ARGUMENTS
1.

The evidence presented was insufficient to convict

the appellant.
2.

The

trial

court

improperly

admitted

the

identification testimony of Jeannie White after she had been
shown a suggestive photographic lineup.
3.

The trial

court denied

the

Defendant his

constitutional right to speak in his own behalf.
4.

There was insufficient proof of the necessary

intent to support a conviction for murder in the Second Degree,
and the court should have reviewed the potential for entering a
verdict of guilty of manslaughter.
ARGUMENT
I
THE EVIDENCE WAS

INSUFFICIENT

TO CONVICT THE

APPELLANT.
This appellant is cognizant that on appeal the evidence
must be viewed in a light most favorable to the verdict of the
finder of fact, State v. Gorlick. 605 P. 2d 761 (Utah, 1979.)

In

order for the appellant to prevail on a claim that the evidence
-7-

was not sufficient to convict him, the appellant must show that
the evidence was "sufficiently inconclusive or inherently
improbable that reasonable minds must have entertained a
reasonable doubt that the Defendant committed the crime of which
he was convicted", State v. Petree 659 P.2d 443 (Utah, 1983).
This is a high standard set for appellate review, but the record
in this case has overcome that standard.
The evidence most favorable to the verdict came from
Jeannie White who claimed to have seen the Defendant together
with the victim in the early morning hours of November 30, 1984,
in the casino area of the Peppermill Hotel and Casino in
Mesquite, Nevada.

The witness Jeannie White was the only person

who could place the Defendant in the company of the victim after
the victim left the Stockton, California, area on November 25,
1984.

The identification of Jeannie White was based upon

observation of the victim and a person with whom she was arguing
and was at best momentary while her attention was drawn
thereafter to the needs of her employment.

The witness, Jeannie

White is the only person that can place the Defendant with the
victim on the date of her death.

The witness Jeannie White had

been shown an unduly suggestive photographic lineup by Beaver
County Sheriff's Officers.

That lineup consisted of six

photographs, two of which were direct photographs of the
Defendant and a third which was a composite drawing made by a
police artist and an individual who knew the Defendant.

The

other three photographs showed only two other persons, two of
-8-

those photographs being of the same person.

The witness Jeannie

White claimed to have identified the Defendant's vest, but
admitted to having seen other such vests in her employment and
admitted to not recognizing the very distinctive Harley Davidson
embrodiered patch sewn on the back of the vest.

She failed to

see that patch even when the Defendant's back was supposedly
displayed to her as he sat on a stool at the casino.
The only other evidence that would support the verdict
came from Martha Kerr of the Utah State Crime Lab who testified
that semen samples from a vaginal wash of the victim indicated
that they were from a type "A11 secreator.

The Defendant was a

type "A" secreator, but so is 32% of the male population of the
United States.
The court seemed to place some importance on the
testimony of Mr. Donald Dawson of Beaty, Nevada, who claimed to
have seen the Defendant and the victim together in the Frank
Snyder truck very close to Thanksgiving of 1984.

Thanksgiving

Day was on November 22, 1984. Mr. Dawson also testified that the
lettering and some pain over-spray that he observed on the side
of the Snyder truck was different than that shown in the
photograph which represented the appearance of the truck as it
was recovered in Las Vegas, right after midnight of November 30,
1984.
The testimony of Jeannie White is balanced by the
testimony of Sharon Barnum who identified the individual in the
company

of the Defendant as having more tatoos than those
-9-

displayed by the Defendant in court.

The testimony of Donald

Dawson is conclusively rebutted by the telephone records showing
that the victim was in Stockton, California, for the period of
time of November 20, 1984# until November 25, 1984, when she was
making phone calls both to her mother and to her husband.

The

phone calls made by the victim to her mother were stipulated to
by the State at the trial and are conclusively proven.
The testimony of Jeannie White and Donald Dawson is
further brought into question by the testimony of Tina Howell,
Lloyd Howell, and Kenneth Howell who were all residing in the
Stockton, California, area in November of 1984. All three of
these persons testified to seeing the Defendant in Stockton,
California, from November 20th, until December 3rd.

They also

testified that the victim left on November 25, 1984, and that the
Defendant remained.

The map on the record shows that the

distance between Stockton, California, and Beaver County, Utah,
is at least 700 miles.
This Court stated in State v. Petree, 659 P. 2d 443
(1983) at page 444 "not withstanding the presumptions in favor of
the jury's decision this court still has the right to review the
sufficiency of the evidence to support the verdict".
further went on to state

H

This court

in fulfillment of its duty to review

the evidence and all inferences which may reasonably be drawn
from it in the light most favorable to the verdict, the reviewing
court will stretch the evidentiary fabric as far as it will go.
This does not mean that the court can take a speculative leap
-10-

across a remaining gap in order to sustain a verdict.11

In order

to bridge the gap between the testimony of Jeannie White and the
scene of the homicide in Beaver County, this court would have to
speculate as to the method of conveyance used to travel from
Mesquite, Nevada, to Beaver County.

No vehicle or other means of

conveyance was identified by the State in establishing the means
whereby the Defendant was to have traveled from Las Vegas to
Beaver County, a distance of some 235 miles.

In order to convict

the Defendant, this court would have to speculate as to the
weapon or instrumentality used to commit the murder since none
was ever proffered by the State of Utah.

The State of Utah never

offered any evidence as to the whereabouts of the Defendant after
its claim that he was seen in Mesquite, Nevada, in the company of
the victim some 5 to 7 hours prior to the discovery of her body
in Beaver County.
This is a case of circumstantial evidence where the
evidentiary fabric must indeed be stretched thin in order to even
place the Defendant with the victim in the State of Nevada.

The

evidence will not support placing him in the State of Utah some 5
to 7 hours later at the scene of this homicide.

The case of

State v. Petree, id. is the only recent circumstancial evidence
case in the State of Utah.

However, circumstancial evidence

cases found in other jurisdictions would support the proposition
that the appropriate process for review is to examine every such
case on its own particular facts. Nathan v. State, 611 S.W. 2d
69 (Tex. Cr. App., 1981)
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The accepted standard in weighing the sufficiency of
circumstantial evidence to support a conviction is whether the
evidence is not only consistent with guilt, but also inconsistent
with any reasonable hypothises of innocence, Chaudoin v. State,
262 So.2d 398 (Fla.App., 1978).

There are numerous cases where

circumstantial evidence was found to be insufficient to sustain a
guilty verdict.

People v. Vitalis, 415 N.Y.S. 2d 708, State

v. Jackson, 407 A. 2d 948 (Connecticut 1978), Graham v. State,
374 So. 2d 929 (Ala.Cr.App., 1979), Chaudoin v. State, id.,
Nathan v. State, id.
II
The TRIAL COURT ERRONIOUSLY ADMITTED THE IDENTIFICATION
TESTIMONY OF JEANNIE WHITE FOLLOWING HER EXPOSURE TO A SUGGESTIVE
PHOTOGRAPHIC LINEUP.
The question of identification testimony has always
been extremely troubling to Courts.

This question is especially

troubling in cases where eye witness identification is directly
controverted by other persons who actually know the Defendant, as
in this case.

The witness Jeannie White testified that she saw

the Defendant in the Peppermill Casino in the early morning hours
of November 30, 1984.

The witnesses Lloyd Howell, Kenneth

Howell, and Tina Howell all testified that the Defendant was in
Stockton, California, some 700 miles away on November 30, 1984.
The witness Jeannie White identified the Defendant as the person
with the victim and claimed to have identified an article of his
clothing.

She also claims to have identified on the levi vest a
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braided piece of leather referred to as a "choker".

The State

introduced at trial a photograph showing the deceased wearing the
choker.

However, the possible theory that the Defendant took

the chocker from the deceased near the time of her death is
inconsistent with the testimony of Jeannie White.
The greatest problem with the testimony of Jeannie
White is the fact that the recollection had been repeatedly
tainted by exposure to suggestive photographic displays provided
by the Beaver County Sheriff's Office.

Ms. White was first

shown a composite drawing, prepared by a Police artist, from the
description of a person who personally knew Bruce Dallas
Goodman.

Ms. White was then shown a photo lineup consisting of

six photographs.

In that line up three were of Mr. Goodman or

his composite drawing, two were of a Robert Hooper and one was of
a James Hooper.
The

process

of

police

use

of

photographic

identifications which may be suggestive is treated rather
thoroughly

in an article at 39 ALR3d

1000.

The article

acknowledges the leading cases from the United States Supreme
Court in identification procedures as United States v. Wade, 388
US 218 (1967), Gilbert v. California, 388 US 263 (1967) Stovall
v. Denno, 388 US 293 (1967), and Simmons v. United States, 390 US
377 (1968) .

A reading of the article referred to above and the

U.S. Supreme Court cases will indicate that the determination of
the suggestive nature of identification procedures must always be
done in the light of the total circumstances of any given case.
-13-

The circumstances in this case would show that the witness
Jeannie White allegedly observed the Defendant while in her
occupation as a Keno runner at the Peppermill Casino in Mesquite,
Nevada.

Her specific attention was drawn to the person that she

claimed to be the Defendant on only one occasion when this person
was in an argument with the victim.

The witness Jeannie White

testified at the Motion to Suppress hearing on September 25,
19 85, that the total period of time that she allegedly saw the
Defendant was 8 to 10 seconds in three or four different
occasions as she walked by him and observed him for "a couple of
seconds or so". (Suppression Motion transcript, p. 26).
The circumstances

in the identification of the

Defendant by Jeannie White must be sharply contrasted with the
circumstances with the identification in most other cases. In
Simmons v. United States, id., the persons making the suspect
identification were five bank employees who witnessed and were
victims of a robbery of a savings and loan office.

The robbers

in S immons were unmasked and, as could be expected, the
witnesses' attention was rivetted on them.
In the instant case the witness Jeannie White claimed
to have been able to identify Mr. Goodman after having watched
him three or four times for " a couple of seconds" each.
A person under that circumstance whose attention is not readily
drawn to a suspect is highly suggestible.

Ms. White was shown

first a single composite drawing of the Defendant and then later
six other photographs containing that composite and two
-14-

additional photographs of the Defendant.
suggestive.

This process was unduly

Such procedure is violative of due process and the

identification derived from such a procedure should have been
supressed.

Brathwaite v. Manson, 527F.2d 363 (U.S. Court of

Appeals, Second Circuit, 1975).
Ill
THE TRIAL COURT DENIED THE DEFENDANT HIS CONSTITUTIONAL
RIGHT TO SPEAK IN HIS OWN BEHALF.
At the conclusion of the trial and after the verdict of
guilt but prior to sentencing, the Defendant asked the Court
"Your Honor, May I say something?"
don't want to hear from you."

The Court replied "No. I

At which time the Defendant

responded "You don't even want to hear my statement and you are
violating my constitutional rights."
It is the Defendants contention that his right to
appear and defend in person and by counsel as guaranteed to him
under Section 12, Article 1 of the Constitution of the State of
Utah was violated when the Court refused to hear his statement.
This right is also statutorily protected by the provisions of
77-1-6 (1) (a), Utah Code Annotated, 1953, as amended.
IV
THERE WAS INSUFFICIENT PROOF OF THE NECESSARY INTENT TO
SUPPORT A CONVICTION FOR MURDER IN THE SECOND DEGREE, AND THE
COURT SHOULD HAVE REVIEWED THE POTENTIAL FOR ENTERING A VERDICT
OF GUILTY OF MANSLAUGHTER.
In order to find the Defendant guilty of criminal
-15-

homicide, Murder in the Second Degree, the State had to prove
beyond a reasonable doubt that the Defendant intentionally or
knowingly caused the death of Sherry Ann Fales Williams.

The

evidence in this case supports an equally reasonable theory that
the perpetrator of the attack upon Sherry Ann Fales Williams
caused her death only recklessly which would

constitute

Manslaughter under the provisions of 76-5-205, Utah Code
Annotated, 1953, as amended.

The provisions of 76-2-103 (3),

Utah Code Annotated, 1953, as amended, defines conduct as
reckless that

"with respect to the circumstances surrounding his

conduct or the result of his conduct when he is aware of but
concisely diregards a substantial and unjustifiable risk that the
circumstances exist or the result will occur."

An assult upon a

person and then leaving that person in 14 inches of snow along
the freeway in a remote area could be seen as reckless conduct.
CONCLUSION
For any of the foregoing reasons, the conviction must
be reversed, or reduced.

Respectfully submitted this

V

day of June, 198 6.

Attorney for Appellant
O10 North Main Street
P.O. Box 623
Cedar City, Utah 84720
Telephone: (801) 586-3772
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