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SANDVIEEN DISTRICT COUKT MINUTES OF PRELIMINARY

HEARING
in Sandviken on
2nd November 1592
T 33/91
Annex: 10
THE COURT
Degury District Judge Johsn Alvoer
KEEPER OF THE MINUTES
Law Clesk Mariaane Lindholm
.

Karin SOFIA Larson, nat. reg. no. 671029-750S, Grundboganan 1 E,
S-811 30 SANDVIKEN; present in persos

Tagal representative: Anits Wallin-Wiberg, Attomey-gt-law, Box (333,
S-801 38 SANDVIKEN: present

RESPONDENT ’
MARK Andrew Larsom, b. 6.11.65, cf 69 E 600 N Provo, Utah 84606, USA;
present in person !

Legal representative: Bengt Hennsl, Atromey-st-aw, Box 244, S-811 23
SANDVIKEN; present

CAUSE
Dissomtion of marriage etc.

Bengt Hennel submitted Mark Largon’s spplicaton for legal ald. Arnex 31, arnd
statzd 38 follows, Mark was domiciled i Sweden for thout one year & the age
of six or seven and then between 1985 and [987. He camnor afford to retain
counszl in Sweden out of hizs own pocket snd there are special grounds for
awarding him legal aid.

Anita Wallin Wiherg, preseming Sofia Laryon’s points of claim, stated ¢5 follows.
Sofis Larson prays the District Court to make 2 decres abschus of divorce
between the parties by part-jedgement and, also on an imerdocomry basis, to
award her sole custody of their daughter Julia and o order Mark Larzon o pay
ber, as maintensnce for the danghter, SEK 1,073 manthly for the period between
1st Jamuary and 31st May 1991 and SEK 1,12S monthly fram 15th Jamary 1992
and until the child is 18 years old.

\waﬁ\&mgt Hennel setated as follows. Mark Larson consems to the request for
T el of the marriage by part-judgemen: but contests the custody and

.
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maintenonce claims. Far bis own part, also oz an imteriocotory basis, Mark
Lammon in the first instance claims custody of the daughrer, Julia, and prayw that
Sofia Lirzon be orderad to pay him. as mainrensnce for their daughter, SEK
1,073 monthly from tha day ot the Districr Court’s emporery order in the mager
unrif the daughrer {5 18 years ald, and i the second Lmstances. in the cvemr of
Sofla being awarded custudy of Julla, acc=as © their daughter in the USA for two
coarizuous mamhs armwaily for the pesiod between 1993 and 1997 and six weoks
annually thoreaster. Mark Lamon coafirms Jolin's need of maimensrce st the
standaszd rate of SEX 1,075 monthly and his own abllity o pay maigtenance. In
the event of custoay of the daughtr being awarded o Sofia Larson, Mark hag
dischargeq his maintenznce obligadon for the perdod precading L5th January 1992,

Anita Wallin Wiberg atated a3 follows. Sofis Larson contags tha custody and
reaimgnance clsimg. Julia's need of mainremance is confirmed, but Sofia Larson
does nat have the economic resouress t Ry maintenance. As regards the cutiody
claim, Sofia Lartan consents to Mark [arson being given the opporumity of
aceets w0 e child, tut ot w the extant claimed and wr o e G3A.

Anita Wallin Wiberg stated further as follows. Sofia Larson met Mark Larscs,
who is 2 member of the Church of Jesus Christ of Latter-Day Sainrs, in 198§,
whils he was livicg in Sweden Sofix visited Mark in the [JSA in 1989 ard the
coupic were married in October 1989. They settied in the USA and their daughter
Jullz was born in August 1990. Aler colobratng Chrisomas i Sweden, Sofia
decided to remain thege and in Jamuary 1991 peticioned for a divorces. In July 1991
Scﬁlmnxacdmhu&mtbsmmahdmunmm:.mm

was irceparable. Sofia coasiders Mark temperamentsl and uncoc.
tolled. He kzs & violest temper and has hit and kicked Sofis in Juliz’s presence.
Sofin does oot wish to leave Mark gions with Julis and fears thac Mark could
kidnap Julla ans ke ber © ths USA. Mark's toerew in Julix hug grown since
Sufix brougle their daughter © Sweden. Beswezn July 1991 and Jaguary 1992,
when Sofit and Julia were living with Mark in the USA, there was a lot of
quarrelling and Sofia was farced t leave the USA without telling Mack in
advance. Summing up, it is Sofis who, ever si=ce Juliz was bom, bag heen
mainly responcetbls for her and is pest suitzd 10 look after her, Jotnr custody ts oot
feasidle and it is in Julia's best interests for Sofia Lo be awarded solc cuatody of
her.

Bengt Honnel stxted as follows. Sofis lsft the USA in November 1950. It was

that Matk ehould jain her and that they were to celebrate Christmas with
Sofia’s family in Sweden. Sofia‘'s refatrves persuaded LT ™ sy an in Sweden,
apd Mark was licerzlly Qirown uut by her famlly. Evidentty ope of Sofia's wamen
friends had phoncd, saying that Mark inteaded to kidmp Julla, which was a
complets fabricanon. When Sofia and Julia returned to the USA in the summer
of 1991, everything went well to begin widt. bDut in Novembar 1991 te
reladunahip deteciorated a0d Sofis renuaned to Sweden without telling Mark first.
January and June 1991, Mark contributed towards Julis's upkesp by
Safis SEK §,500. Mark has a momthly incoms of 8EK 12,100 (SEX

0045
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10,400 per). Mark used to have his own flat, but he is sow living with hig
grandmother. Mark works in the opdcs industry and has plenty of scope for
working overtime; this entitles him to ume off, over and above the regular two
weeks' paid holiday. If Julis comes © the USA, Mark can work helif-time znd
lack after her during his lelsure. A brothes, with a Swedish wife, and three
married cousins live in the same city, and sc Mark has pleaty of halp available
for looking after Julia, While in Swedea, Mark hag been allowed to mes2 Julia for
abour 10 hours. always in the presencs of Sofia and her relatives. Sofis has no
grounds whatsosver for denying bim normal sceess to their daughter, and with
Sofia’s amituds 10 the manter of sccess, it is Mark who is best suited for custwedy
of Julia. Mark {s aware that o child needs both ity purents and Sofla would be
given plenty of opportuniry for regular access w Julia, If Sofia is awarded custody
of their daughter and Mark aceess, then, while Julia is stll too sama!l to travel an
h:rown,Mukwxllcom:waed:nmdeoUec:hhnmdwmmmhnngm
back 10 Sweden.

Anita Wellin Wiberg sued as follows. Sofis has mot recelved aay flnancisl
essisuancs towards Julia's upkeep. On the other hand ghe haz reczived money
towards har talephons bill and towards the cost of ferwarding luggage. As regards
the risk of kidnapping, Sofia’'s chances of recovering her daughter it Mark should
keep her in the USA are faixly pon-exise=xt. Sofia is cumrently uczmplaoyed. She
pteviousiy had a temporary teaching job and i3 now waiting to bear whather she
has besn acsepmd for 8 smidy programme she has applied for.

Bengt Hennel stated as follows. Mark Larson confirms that Sofia Larsan is
unemployed.

Sofla Larson stazed as follows., Wiile she was jiving in the USA, Mark had
outburus of rzge and threw things, often without her being abls to usderstand
why. Mark hag smuck hor and occasiomally 8iso kicked her. They differed on
many matters, e.g. religion acd child cducation. She returned to the USA because
she wamed the relationship to wark, But it wowd oot, Mark has pever been
violent to Julia and now that they have met in Sweden things have gone well.
Scfiz does not know whether the threat of kidnapping was in earnest, but she does
not rrust Mark. Mark shoald be sllowed access to Julin but should not be allowed
0 take her to the USA andl Julia is older.

Mark Larson stated as follows. He has always cared about Julia, but distancs has
made it hard o xeep in touch with her. Previously Sofia alao prevented him from
mlking m Julls cn the phone. The relationship between himseif and Sofla broke
down and Sofla was depressed, feit bad and would not spesk to bhex friends o¢
even meet them. There were two occasions when he "struck” Sofis. One of them
was a purely reflex movement against Sofia’s leg, and tha secand time was a blow
which souck her on the cheek when she ‘exploded” in the car. Sofiz can not bave
been imjured an either of these occasions. He hag never kicked her and never
/o,ﬁwxro” wn anyrhing at her or in such a way that there was a risk of her being struck.

< *s talk of kidnappirg is quit= groundiess. On the conmary, be has told her

NNoAA
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that be would never go off wah Juliz ths way Sofia did when sne wok Julia and
left the USA without (elling him first. Sofia aod Julia have a gocd relationship
and he wanws it to comtinue. [ he is awarded cuatody, Julis will be allowea to
visit Sofla in Sweden.

Anits Wallin Wiberg stated as follows. Sofia Larson consents to Matk Larson
being allowed access to Julia thrse times a year for ooe week at 2 time. Access
may be exercised in Sofiz's home or in some other place on which the parties can
agres, but nat in the USA.

Anin Wallin Wiberg claimed rerpunsration in sccordance with an expense
eeount, Annsx 31, submined.

The proceedingy, having lasted from 11 a.m. 10 12,25 p.m., were declared clased
with the announcement that 2 part-judgement and order would be made by being
made available tn the District Court Office on 13th November 1952 at 2 p.m.

Retiring to chambers, the District Court made a past-judgement aoa the following
ORDER (to be issucd on {3th November 1992 at 2 p.m.).

Unil such time as thesc maners have pesn detrminad by a judicial decision
having force of law or by a decision %o the contrary, the Diztrict Court orders
us follows.

1. Chamnxiy of TITLIA Safia, nar. rzg. na. G00813-3329, shall conrinus m be
veated in Sofia Larson . as ordersd by the Distriet Court in its temporary
order of 10th May 1991.

2. The District Court finds no cause 0 amend its temporagy order of 10th May
1951 In the marnter of mawmenence, which order shall accondingly remain i
foree.

3. Mark Larson uhall be earitied to sccexs o the daughter, Julia, for ons
momnth in the year, it & tite ™ be agrzed on in derail between the paraes.

Aniwa Wallin Wiberg is award=d an advance payment of SEX 9,850 under ihe

Legal Ald Act. [n view of the rul=s conceming psymest of legal aid charges, this
entirs amounx ahall be disbursed out of public funds.

0043
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Any appeal against this order she!l be made separately, by limited sppeal, not
ater than 4th Descmber 1992,

Date s above,
(Signature:)
Marianne Lindholm

Recced read and approved/ (Inisicls)
(Stamp:)

SANDVIKEN DISTRICT COURT
Por 2 tus copy,
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THE COURT OF APPEAL REQORD OF HEARING
FOR SOUTHERN NORRLAND in Sundsvail on
18th. Decamber 1992

S8 8
Amnex: 10
O 1180/52

THE COURT

Chrigter Berg, Appellats Court Judee

GSsta Grefberg, Appeliste Court Judge Referce
Kristim Bratreberg, Acting Appeliate Court Judge

KEEPER OF THE MINUTES
The Referee

VARIOUSLY AFPELIANT AND OPPONENT (not present)

Karin SOFIA Larzon, nat. reg. oo. 671029-7505, Plangatan 4 C,

$-811 39 SANDVIKEN

Legal represenmative and counsel under the Legai Aid Act: Anita Wallin Wibezg,
Anorney-at-law, Box 1333, S-801 38 GAVLE

VARIQUSLY APPELLANT AND QPPONENT {not present)

MARK Andrew Larson, b. 6.11.65, citizen of the United States of America, 62
E 600 N Provo, Utah 84606, USA '

Legal regresemeative and counss! under ths Legal Aid Act: Ecngr Hemmel,
Auoroey-at-law, Box 244, S-811 23 SANDVIKEN

CAUSE
Temporary order concerning right of access to child etc.

DECISION CONTESTED
Made by the Sandviken Districc Court on 13th November 1952 in case mo. T
33/91.

The case being presemed by Treines Deputy Judge Sten Ekstrand, the Court of
Appeal noted as follows.

In her application of 30th Jamary 1991 far a writ of ammmons agsinst Mark
Iarson. Safis Larson prayed the District Court wa make a decres absolate of
divorce between them and, also on ar inreriocutory basis, 1 award hee custody

., , Of their child JULIA Sofia, pat. reg. no. $00813-3929, and to arder Mark Larson

y SEX 1,078 maintenance monthly for their daughter, with effiect from 28th

¢, EXH,%
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Jaguary 1991 and undil the chiid is 18 years oid, asorued amounts w be pald
immediately and subsequent amounrs in advance of each calendar manrhy.

Mark Lamson having been served with the summons applicadon and a special
igjunction but notring baving been beard from him thezeafter, the Districs Coure,
on 10th May 1991 and until such time as these questoms were decided by g
Judgement having fares of law or pending decision to the contrary, ths District
Court mads an order in accordarce with Sofia Larsoa's poinx of claim in the
magert of awstndy axd raintemance, though witkout indicating that accrued
amounes of maintsnance were w be paid immediately.

At a praliminary hearing on 20d November 1992, Safia Larson prayed ths District
Court © maks 3 decree absoluts of divores between the partes by pan-judgement
and, also, on an interfocurory basis, o award her sole custody of their davghter
Julia and 1w arder Mark Larson to pay her, as mammesance for their daghter,
SEX 1,07S monthly for the period between 1st Japuary and 31st May 19951
incinsive, and SEX 1,125 momhly as from 15th Jamuary 1992 and unril the child
is 18 ycars old. Mark larsan consented to the divores claim bur comeseed ths
custody and mainte=nance claims. He coafimms SEX {,07S per month as rexsonable
maintenancs but claimed that he had dischasged his matmtenance cbligation fer the
perind preceding 1Sth Jamary 1992. For his cwn part, also on an impeciocutary
basis, he claimed, in the first imstance, sole custady of the daughter and
mainterance for ber. In the second ingtancs, in the event of Sofia Larson being
awardsd cuswody of the denghter, Mark Larson wlsc on an interlocutory basis,
prayed that he bc awarded right of acsess to the danghter for two contioucus
months per anmum between 1993 and 1997 and for six weeks per anmum
thereafler, cusicdy to be exercised in the USA. Sofia Larson comested Mark
Larson's custody and maintemnca claims. As regards thz custody claim, Sofia
Larson conusented to Mark Larson being entitled (o access to the child theee times
anmually for one week at a time, the access 0 be exercised in her home or in
same other placs on which the paries were able to agree, but not in the USA.

On 13th November 1992, pending the dettymination of thesc mamerz by 2
mdg:::mimvmrfnm-uf—mwordww.mmy the Districs Cournt

(1) Custody of the daughter of the parties, Julia, shall continne, s ordered by
the District Court m its temporary order of 10th May 1991, wo be veseed {n
Sofia Larzon.

(2) The District Court finds no cause 10 amend its temporary order af 10th May
1991 in the marer of maintepance, which order shall accerdirgiy remain ln
force.,

Mark Larson shall be enditled tD accoss to the daughter, Julia, for one
momzh {n the year, at 2 time ta be agresd on in detail between the parucs.

0037



In its part-judgement of 13th November 1992, the District Court made a decree
absohute of divorce between the partics.

Sofia Larson and Mark Larson have filed scparate appeal agrinst the Diserict
Court's omder of 13th November 1992, and in doing so presented the following
poinzs of claim.

Sofis Larson has prayed the Court of Appeal to set Mark Larson’s rigne of
emporary access to their danghrer Julia at ome week during the aummn term, ons
week during the spring teem and ono week in the surumer monchy, She hag further
stipulated that the ecceas ahall taks place in her home or in another placs in
Sweden whichk shs may indicam, that access may not be exercized during the
Christmas and New Year holiday and on.oo occasion in the USA, and that the
‘time of access thall be decidad two weekx in advance of each occasion, with
Mark Lirson notifying har of his wishes. )

Mark Larson has prayed the Court of Appeat to award him right of temporery
accem tm the daughter of the partes, Julla, in the USA for a period of two
cominuoys months anmally, subject to his being obliged, a0t less than one manth
befare the time when be imends access to begin, to notify Sofia Larson according-
ly, and alsa to set his temporary maintenance opligation m Sofiz Layon at SEK
1.07S monthly as from 15th January 1992, payable in advance of each calendar
manth.

Sofiz Larson and Meark Larson have cooreseed cach other's amendment claima.
The Court of Appeal makes the following
FINAL ORDER

In view of the child’s age and other circumstances. it is appropriate that Mark
Larson’s rights of temporary eccess to the dgughter. Julia, shouid bs deflned as
referting o access in Sweden and should mainty be arranged in accardance with
Sofla Larson’s petition to Court of Appeal. ‘

In the maner of maintegance it follows from ths provisions of Chap. 7, Section
LS of the Cods of Parenthood and Guardianship that 8 temparary maintenancs
order can at any tine be ameonded by the Court a3 regards the ougoing mainten-
ance obligaticn, whereas resppraisal of such an order, with remosctve effect,
shall not take place until the casc has bean determined. Thus the decision
contested shall be deemed to comprise Mark Larson’s obligation, for the period
from 13th November 1992 uatil the child is 18 yeams old, w pay SEK 1,078
maintenance monthly for the daughter in advance of exch calendar month. The
Court of Appeal finds nn cause for amending the order thus mada.

o 22157 With Teference m the above, the Caurt of Appeal amends the conresied decision
& \‘qgofnrumsCounoprpuL pending the dearmination of the mater by judicial

H



http://cn.no

€

decision or an order having guined force of law, or pendmg decision to ths
coatrary, arders that Mark Larsan shall have a right of access to the dsughter of
the puruies, Julia Sofia, nat. rcg. no. 900813-3929, for one week between tue
months of Jamiary and May, rwowecxsbctwecnthamnmhlofmn:mdm
and ane week before the momths of September and December, though not during
the Christmas or New Year haoliday. Access may only be exstcised in Sweden,
at a place designated by Safia Lamson and at the exact times which, Mark Larson

baving appriscd Sofis Larson of his preferences, kave been decided two weaks in
advance of every cccasion,

For services rendered in the Court of Appeal proceedings, the Coust of Appeal
awards Anita Wallin Wiberg SEX 1,730 acd Bengt Hepnel SEX 2,870 as
remuneration under the Legal Aid Act.

INSTRUCTTIONS FUR APPEAL

Any appeal ngammmnww of remureration to Anita Wallig Wiberg and Bengt
Heanel thall be made, by limited appeal. not later than Tussday, Sth Fedmary
1993.

Under Chap. 20, Section 12(3) of the Code of Parenthoed and Guardianahip, no
appeal can be made aguinst the Court of Appeal’s decision on other respects. Far
inseructions conceming prosecudon of appeal proceedings, see enclogure.

(Signature:)
Kecper of the Mimtes

Record read and spproved 12.1.1993/Initials)
Given 12% Jamuagy 1993

(Stamp:)

COURT OF APPEAL FOR

SOUTHERN NURRLAND
Por a true copy;
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IN THE UNITED STATES DISTRICT COURT|; "'« 2: 03

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION .2 % &r WiAi

BY:

nTotity gl [2h
Case No. 94-CV-87J

In the matter of:
JULIA LARSON,

A minor child.

KARIN SOFIA OHLANDER, fka
KARIN SOFIA LARSON,

ORDER AND JUDGMENT
Petitioner,

VS.

MARK ANDREW LARSON,

X X X X X X X X X % X X X R X X X ®

Respondent.

This action came before the court, the Honorable Bruce S. Jenkins, Senior
United States District Judge, presiding, on Friday, April 21, 1995, at 9:30 a.m., for a nonjury
trial. The court having entered its Findings of Fact and Conclusions of Law, now, based upon
the record and pursuant to this court’s jurisdiction under article III, section 2 of the United
States Constitution, 42 U.S.C. § 11603 and the Convention on the Civil Aspects of
International Child Abduction, done at The Hague on October 25, 1980 (the Hague
Convention ), and good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

“

NO AN



Case No. 94-CV-87]

1. The Petitioner is DENIED leave to withdraw her petition under the
Hague Convention, and Petitioner’s motion to dismiss her Hague Convention petition is
DENIED.

2, The Application for Withdrawal of Counsel for Petitioner is DENIED.

3 i The Petitioner’s petition under the Hague Convention, filed in these
proceedings, is DENIED on the merits.

4. The minor child, Julia Sofia Larson, is to be returned to the State of
Utah, so that the courts of the child’s place of habitual residence, namely, Utah County, Utah,
United States of America, may determine the issue of custody. The Petitioner and Respondent
are hereby ordered to take all steps necessary to cause the return of the minor child, Julia Sofia
Larson, to the State of Utah so that a Utah state court can determine the issu¢ o.f custody and
related matters. Once Julia Sofia Larson is returned to the State of Ufah, no person shall
remove her from the State of Utah without an express written order of this court or of the state

court in Utah County, Utah, where the matter of custody is presently pending.

S. This court respectfully requests the assistance of the Contracting States
in recognizing and enforcing this court’s ruling under the Hague Convgntion.

6. The court determines that this Order and Judgment fully resolves the
Petitioner’s Hague Convention claims. The court expressly determines that there is no just
reason for delay in entering this order as a final, appealable judgment under Federal Rule of

Civil Procedure 54(b), and directs that this Order and Judgment be so entered.

0248



Case No. 94-CV-87]

7. The Respondent’s claims for an award and judgment of attorney fees and

other expenses incurred in these proceedings are hereby reserved.

8. Except as modified by this Order and Judgment, the court’s Order of

August 15, 1994, shall remain in full force and effect.

9. This Order and Judgment shall remain in full force and effect pending
any appeal thereof unless stayed by further order of this court or the court of appeals.

MADE AND ENTERED this _| ha day of June, 1995.
BY THE COURT

&y

BRUCE"S. JENKIN
SENIOR UNITE

DISTRICT JUDGE

| hereby cartify that the annexsd document is a true
and correct copy of the origingi on file In this ofice.

0247



Tab D



SUPREME ADMINISTRATIVE COURT

JUDGMENT Case no.
4536-199¢%

delivered in Stockholnm on Decexler 2C, 1695

COMPLAINANT
Sofia Ohlandes, personal identificzation no. §71C29-
75CS, of Plangatan 6 ¢, 81l 39 sancvixen

Rapresantative zné counsel under the Legal Aid act:
nita Wallin Wiberg, Attcrney=-at-law, Advokatiirman
dzhne & Co, Box 1333, 801 33 Gdvle

;p

1

OPPOASITE PARTY
Mark Larscn, date of birth Necvember 5, 1965, cf 686
Scuznh 8§50 East, Orem, Uta:z 84C358, USA

Represenzazive and ccunsel under the Legal Aid Act:
Predric Renstrém, Attorrney-at-law, 3irger Jarlsgataz
\

1 45 Stec<holnm

APPEAL AGAINST A CQOURT DECISION

Judgment celivered by Sundsvall Administrative Ccurs
oI Appeal on August 25, 1355 & case no. 2513-1995
i{Annex)

MATTER

Return of a child pursuant to the Act (1989:14)

concerning the Recognition and Enforcement cf

Foreign Decisicns rslating to Cuszody ete. and )Jf 6
concerming the Return of Children. - O

[
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DEMANDS ETC.
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3. U3

Sofla Chlande: dinends tiiat the Supreme
Administrative Court altar the judgment cf tha
Administrative Court cf Apreal, dismissing Mark

Larson's suit and withdrawing that judgment,

She

also demands that tha Supreme Acministrative Court

shall ob=zain iniermaticn/a zepor:
in Sundésvall about Julia's

welfare committes

home conditions and that this rep
coczleted with a repor:t from the
Adclescents' Psychiatyic Clinic €

from the social
presen
ort cheuld be
Children's and

fcr the purzose of

estaslisikine how ths 2hilé Lkas adjusted to Sweden -
and whnetiher returning her would entall se-icus risks
to nar menzal or physical healsn. I= support of her
521t in respecz of tha return of Culia, Sof

Shlander naz adduced the folilowing. After ner dirta
Juliz has resided in Sweden ever since Novemder,
19c2, with the evcepiion of seven menths during 1932
ané twc menths at the tuxn of 1953/1934. Mark Larson
zcck the law izzo 2is cwm khands when ze fetched
Suliza iz Nove=mter, 1993. In 199 nd 1993 Yark -
Larsen teok part in the Swedish custcdy preceedings,
t-us acsspting Swedish Jurisdicticn. In view of
Scfiz Onlander's imszention of ramaizing in Sweden
with Julia and the length of tixms that Julla nas
spent in Swedern, her adiustment tc this csuntry and

Marx Larscn’'s zgassivity, it

Zyuarr, 1354 Julia's haebicua

S -
- 7

2@ ccncluded tha:z

1l Tesicence was

Sandvikern.
MYar~ Larson centests the granting of the appeal ard
the emanéd that the Supreme Adnministrative Court
ar-ang2 for fusthe:s investigatiosn in %he case. Ia
uggort cf nhis suit h2 has adduced zhe Zallowing. He
kas nevar accepted that Julia should Liwve in sSweden,
ncr that Sofia Oznlandsr shosuld have cus:tcody hex.
Julila was residing in the USAa in Janua-y"ebruary,
1994 wiesn 3ofia Zhilander ""’aw!ul;y acducted er.

Sussecqzeatly, 3ofia Orla=n
contacts zTetween him aad Ju;ia.

In tts cdecisicn ©f Aucgue:z 30, 1¢&¢
Adminiztrarive Cousz crdered a st
zhe judcment of the Administrativ
with ragard %o tre return: cf Suli

has prevented all

S the Suprama
ay o exscution ol
e Ccurs of Appeal

a.
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REASONS FOR THE SUPREME ADMINISTRATIVE COURT’S
DECISION

The evidencs in the case has established the
following facts. Mack Larscon ancé Sofia Ohlander ware
married ca Cetozer 27, 1985 in the USA and thair
daughter Julia was born there c¢u August 13, 1990.
Tne faxily want to Sweden in Ncvemker, 1830, aftaer
wnich Mark Larscn resturned to the USA alone in the
beginning of Januvaxy, 1591. That same montiz Sofia
Onlander filed a petition for divorce and sole
custody of Culia at Sandviken District Courz. In
M2y, 1591 she was awarded temporary custody of her
daughter. In June., 1591 she went to the USA with
Julia, but returmed to Sweden in Jazuaxy, 18
which occasion she tooX her daughter with her
without Mark Larscn's consent. Wehen the gqualli
seriod Zor the diverce expired, Scfia Ohlande
sroceedsd with her divorce suit. In Nevemcer, 1992
verzal proceadings were helld in the divorce case, as
a sesul: of which Soia Chlarda- was awazcded
continued texporaryv custedy oi ner daughtar andé Mark
Larscn was granted visiting rights. In May, 1993
¥ark Larscn paid a short visit tc Sweden. The couple
were divcrcad the same year. In November, 1333 Mark
and his new wifs wvisited Sweden, and subsecuenzly
took Juila to the USA witheut Scfia Oklander's
consext. In January, 1994 Sofia Chlander went to the
USA. Uncder an ex parte orier she was provisionally
awarded custody of Julia withcut the right o lzave
the USA. However, on Febzuarv 2, 1554 she zcok Sulia
with her o Sweden, wher=2 they have lLived ever
since. On January 27, 169% Mark Larson Jilzd a
gtition with the Gdviebery Cownty administrative
Ccurz Zor thae return oI Julia to the USA under the
Act (1685:14) concerning tke Raceogrniticn and
Zforcement of Foreign Declisicns relating to Custoly
. and concerning the Return of Childran (the

€

el
-

~forcemenst AcT) .

The provisions c¢f the Enforcement Act concerning the
raturn cf childran are based con the lznvent:ion
adopteé by the EHague Ccnfevance in 1930 o the Ciwil
Aspacts of International Child Abducstion (the Hague
Ccaventicn) . A ganeral objectiva of the Conventicn

is to protect children againet the harmiul effects

3. U4
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of being uprootecd from their faxmiliar eavironment.
For this purpose ths Convention includes provisiens
making it pescsible for a child who has keen
unlawfully abduczted from cne State Party tO another
to ke speedily returned zc the fo-mer 3c as to
restore the status guo. The Convention has tean
incorpcrazed into Swedish law ianscfar as provisions
intencsd to reprocduce the provisions of the
Corvantion have been included in the Enforcement
Azt. The sectisn that i3 mest relavan: to the case

-

2 11 of tre Enfcrcement Act, which
ccrrasyonds to A-ticles 3 and 12, paragraph I of the
Hague Cenvanticn. As will ke explained in greater
detail below, the main issue in this cass is whether
the abducticn of Julia on Fekbruary 2, 19%4 from the
JSA to Sweden was unlawiul within the nmeaning ¢f the

asew2 zection.

P

Pursuant to secticn 1l, subsectien 1 c¢i the

Inicrcemernt Act, 2 chilé whc has unlawiully been

Srought to this country, or who is unlawiullv held

in custody nere, shall upon demand He returmed to

the Derscn from whom the ¢=ild is beiny withheld iZ

the c¢hild residad iz 2 State Party immediately prior
ti

ion cx holéing in custocdy. Under
sectien 11, subsecticn 2. an azducticn or holding in

-

custody Is urlawZul if it conilicts witax tre
'
S

guz=zdian or anctrher perzcn's Tight to the custcéy
oI the cnild in The state wnere the chilé resided
immediately Drior %o the azduction cr holding in

custody, prcv-dec that thiz right was exercised at
the tixe when the child was azduc:ted or nheld in
custcodv, or would have been exercised 1if the

azéuction or noldéing iz custody had rneot taxken plLace.

Under the Act the guesticn of who was the child's
guardiazs at che Tima oI the a=zduction arnd the
guestion of whnetiner the axdustion was unlawiul is to
e dacided in accordanze w the law in the state
in wkich the czil eé at the time o L:
akduction (seczion 1lI, subsection 2 anc the special
stactement of reasons on this seczion in Gov. Bill
2933/89:8, ». 40;: see alsoc the provisions of

1

sections 14 and 23, suitsection £ the Acti.
Another consecuence of these provisicns is that tre

@oos
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abduction of a child from another state tc Sweden is
ot unlawful withia the meaning of the Act if the
crnild r=zidad in Sweder immediately prior to the
abiucticn. The meaning o the texm residence is thus
crucial to the app.ication of the provisions of the
Znforcanent Act that ralate to tihe rerurn of a

nilad,

A Swedish cours deciding on a petiticn to retuzn a
nild from Sweden ts another country must maxe an
incepezdent ceclision on the rasidence of the chaild

t the time to which section 11, subsection 2 of the
Snfcrsement Act 1s applicadla. The term residence is
nct Geiined in the Enforcement Acz. In the
legislazive hiszorv of the Act (Gev. 3111 1283/89:8.
DE. 36 and 40) relerence was made to the
oroncuncements on rasidence xade in connection with
c=e incerporation in 1372 of this tarm in chapter 7.
sec=ion 2 o the Act (1904:25 s. 1) oo Cexztain
Matzers cf Intermational Law ccacerning Marriage and
Guardiansiiip. (The pronounczments are contalned in
Gov. Bill 2973:133. pp. 78). Tziz gefinition ané tre
oroncuncements in the Bill cited above formed the
basis of the definition of the term -esilence
applied in subsecguen: Swedish legislation and in
zase law on intermaticnal family law ané re:iated
£ields (see, for example, Sov. Bills 1932/82:38, ppo.
££. and 1884/85:124, p. 40, and NCA (New
Juridizal Arzchives) 1377, p. 70€, 1983, p. 359 and
2387, p. 60C).

I
I}

Taus, although The legisla:zive niszcry cf :the
referg 5 the need, in connasction
ith the applicstion of the previsions of the Act
chat relate to the return of a chlild, to take inrto

Enforsement act

account the Sefiniticr of the term residence used in
other naticnal legislaticn, 1t must neveriielsss sSe
Sorne in mind that the Eniorcement Act s an Act
governed oy the provisions of an Iintermaticnal
convention.. In interpreting this coxczpt it is
therafcre appropriate tc take particulaer notice of
thg terminology and curpcese cf the Hague Conventisn.
The expresslicr "residence' in the Enforcement Act
cerresperds to “ne expraession "habitual recidence”
or "résidence habituelle*’ in the Hague Convention.
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s-abliched witnin
it is

of %ne conventions adspted by the
Confe-urnce. These conventiens do ot contalz an
expliicit delinition of the concept, but according €2

This concept has long been well-
the= framework of

in several

che Hague Conferencz, and

used

the references in the raievant literatire the term
ralatas primezily ©o the actual circumstancas (ses.
inter alia, the summary in SOU (Gov. Official

Reportsg) 1976:35, pp. 1159-122).
reund appraisal nust be made ¢f such verifiable
circuxstances as the _ength .of the stay andé social
atcacmments and other ci:cums:ances of a perssonal cr

Basically, an all-

professional maturs that iadice a lasting
comnection with e suntry cr the other. The
individual's intenticn whesher or not o stay in the

Ar
Sl

rasidence can also be taken into account.
SuYTent view appears to ta th t, as a rule,
importance shculé e attached sutjective
case oi a cniléd wpo is eolc
possible to censicer her
the fuiture, ircurmstaznces
:he residence 0 the guardian, ard
the home and sosil cenditions must onpviously be
decisive. The cuestiorn haz been formulated in
o wrere tze
SCT 1376:33,

county
ou
o

T
coi

o

-
- -

at

e
rs.

=}

g«
'Lg

-~
o

0]‘

c-
.
-

fUA

other

tsrms
is (<c£.
4, p.

life center"

120 and Gewv. Bill 1584/83:zZ

child: Zfective

-
>-

42). A pcint that shculd alwavs ke censidersd when
Sinterpreting the term “hakitual s-saidence", as well
as thc Swedish concept of rasidence, is thaz the
purscese ¢f the rules containing the term shoulZd ke
caken int3s acccunt, and that interpretatisns may

thereforas diZfer depending or the context.

A special issue as regaxds the rasidenca 2f small
children is wkat rules To a2zply in cases where the
parents have joint cusztsdy of the child and the
child s moved Zrcm one country $o another against
the will 0 cne of the: cuazcians. It haos been
asserted Sn varicus occasisns that such changes of
residence snculd zot result in the child acguiring a
new~w Tesldance (see, for exampla, the efe*e xces
quo:ed oy Begdan ia Tidskrifs fér Juridis

Tozeningen 1 Finland 1922, p. 118, note 38. anc NJA
13935, . 241). However, the szhere cf app-icatisn of
this principle is not clear (cf. 3ogdan, ikid.,

Nr
.J'_V

J

S, uf

@oos
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~18-112, PAlsson, Svensk rHatuspraxis i
internationall familje- och arvsrdstt, pp. 104-102
anéd NJA 13874, p. 390 ard p. 8§23 I and II). With

particular refererce to the Enforcement Act and the
Hague Ccaovantion on which it is based, it should ke
taken into account that one genera. objective, as
ras already been menticned, is to protect children
agaiznst the hazmful effacts of baing usrsoted from
thelr familiar envircnnment, andé that one of the
Zunctions cf the term -esidence Zor the purposes of
the Ackt, like "kasitual residence" the
Convention, is to specify the kind of comnecticn
with a countzy that givas ths right t> protecstion
wnder the Act and the Convention, respectively. I=
Ls et cocsistent with khis okjective for an
acduction against the will ¢f one of the chiid's
gtardians to be iastrumental in changiang the c¢child's
regzidence. On the cther zand. coes no: saem
entirely consistent with that objective te regard

- -
-oe

. -
-

-
S4an

the circumstances cf the abduciicn as a permarnenc
coszacle to the establisiment of a zew residence. If
tre chiid nhas Teen in the new ¢ountrv for such a
length =% “ime a=d undsr such conditzions that it Ras
acqui:ed A connention with the couxmtry of the kxind
rofsrred Lo in the drovisicns, thers should ke ns
coscacle to cornsicderiag Thzat it has acquired a new
residenc Particular rotz should be taken in this
conzecticn sf the fact that under the prcvisions of
2 c3 th Znfcrcement Act, as well as

Article 22 cf zhe Converntion, the return of a cailé

fhat has bzen unlawifully atducted may be refused
wnere, at the =ime of the submission of an

spPplication for the child's return., 2t least ozne

vear nhas passed frcm the time of akbduction and the
chilcé ras setzled down in its new environmernt,.
A matter that mus: ke r2solved in this cas= is
wrether the a=ducticn of Culia frcm the USA to
Sweder. i Februerv, 1954 was unlawiul within the
aning of tha Ixnforcement Act. From “he akovs
remarks it is clear that the abduction cannot be
regarded as anlewiul i2 Julila's zesilence at the

cime o0 cthe anduction was Sweden. The aviience shcws
trhat Julia az-=xi in Sweden together with her
mozner Scfia Ohlander in Jamuary, 1392 zné that she

subsequantly lived with her mother in Sandviken up

ved

p.

O
~

N
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until November, 1953, when Mazx Larscn =asck her to
the USA withcut zer mo:zher's consent. Nor is there
any doukt tharn Soria Chlander aecquired Swedish
resicdence after her arrival in Swedsrn. The
zircumstances -elated above azd the other
information that has been sypplised about Julia's
sTay with 2er mother and her ad:ustment to
cendinions in Sandviken alse clearly incdicate that
she had acguirzd Swecdish residence some time prior
to her axzducticn to tae USA ia Novermbder, 1992

Hcwever, ir conformity witk the azovs reascning, the
circumstances i which Julia was tTakan back to o
Swaden iz Januaxy, 1332 should also be taken into
account in an assessmaent oI her residential status.
Tre investigaticn supports Mark Larson's claim thcot
the abcuction tock place against His will. Howevex,

id not Zile a petition fcor the raturn of the
Riicd Zcllowing the abduciien. Censidering tails
fact., thae circumstancaes in conmnecticz with the
abducticn iz Januasy, 1932 should not. on expiry of
the twelve-menth perisc saferr2d to in zcth the

=nforcemmnt Act 2nd <he Conventien, prevent the:

child frem acguiring residence in Sweden. In view of

the asbcocve account of Ju.ia's siay in Sweaden and her

adjustxent to Swedisn condiiicns, the Supre™

Adminigtrative Zcures £inds that sze nust e

considered to have acquicseé Swedish residence som
time belors Novexber, 1933, when she was taken back

tz the USA Ty Merk Larsen. The suSsecuent events -

Selia‘'s adbducticn =25 the TSA and ner 3tay trers
lasting over =wo months - caanot snce again have
changad her reeidential status. Censeguencly,
pursuant o section 11, subsection 2 of the
E-=forcament Act, she must be deemed still to have
had Swedish residence at the time of the azduction
Zrom the USA In February, 1354 that 1s at issue in
this case.

v

The abdzuchtion in February, 1994 weas therafore not
unlawlful within the meaning oI aecticn 11,
stbsection 2 of the ZInforcement Act. Comnsequently,
the p-cvisions of the Zniszcement Act offer no
possibility of returning Julia to the USA. Scfia
Ghlander's main sult shall therzfore be granted.

. Uy
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In view of this ruling, no measures ars necessasy
with regard to Scfia Chlander's demand feor further
investigaticn in respect of Julia.

The matter of the pac-tiies’ legal casts remains to be
sattlec. Sofia &hlander's suit implicitly includex 2
demand that shz2 be released from the otligation to
pay Mark Larson's legal costs in the lcwer couxts.
This matter must be decided in accordance with the
orovisions of secticn 21 of the Inforcement Act and
chapter 21, seczion 13, subsection 1 of the Coce on
Parents, Children and Guardians. Tnder those
Provisions the court may, wiere this is deemed

asorable, orcer a party t> pay the cther par:iy's
legal co3ts. Cn the basis of an overall assessment
cZ the case the Supreme Administrative Court £inds
that tkere is no reasonatle cause for either cf the
; sties o >De obliged to say the other party's lsgal
This applies to the parcies' lagal costs both
in the lower couxrzs and in the Supreme
Administrative Court. Therefore, Sofia Ohlander's
wit skall also ke granted in tihis segazc.

l

(n
In

]

DECISION OF THE SUPREME ADMINISTRATIVE COURT

The Supreme Adminictrative Court raverses the
jaégmant of the Administrative Coust of Appeal anc
vsrolds the judgment of the County Administrative
curs in the matter of the return ¢f the chilc.

Reversing the judgment of the Administrative Court
of Apgeal, the Supreme administrative Court releases
Sofia Shlarder from the ocbligation to pay Mari
Lazson's legal costs in tkhe lower courts.

N

-+ 9

The Supreme Acdministrative Ccours 1 that
ramuneration shall be zaid under the Legal Aid Act
in the anmcunt of 1€ 213 k-ornor tc Anita Wallin
viiserg. Attorney-at-law, fsr her work as couasel for
Seifia Ghlander and in the anmcunt of 12 4CI kronor to
Fredric Renstrdm, Attcrney-at-law, for his work as
counsel for Mark Lazscn. Neither party shall be
obliged to pFay the other party's legal costs in th
Suprems Adninistrative Court.

[ ]|
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/sigrature/ /signaturc/

Stig Brirk Elisabaeth Palm
/signature/ /slgnature/
Sigvazd Berglsf Andars Swartling
/sigmature/

Arne Baekkevold

/signature/

Anna-Xaven Hosfsted:

Reading Clerk tc the Surrers
Acministrative Court

. ZIT

Presented on Cctober 31, 19¢5

U

I, the undersigned, heresy certify that thos is a true trancslatioxn ol
Tze original Swedish decument.

1 ) ) / (A Cerzified Public Translator frcx
/ / / Swedish into English and from
! . / *nglish into Swedish accred:zed

Rocert . Croits by the Swedislh Boazd of Trade

Januvazvy 9. 1995

Jul 598
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HILL, HARRISON, JOHNSON & SCHMUTZ
Brian C. Harrison

Attorney for Plaintiff

3319 North University Avenue, #200
Provo, Utah 84604

Telephone: (801) 375-6600

Utah State Bar #1388

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH

MARK ANDREW LARSON,

Plaintiff, FINDINGS OF FACT AND
CONCLUSIONS OF LAW

NUNC PRO TUNC
-VS -

KARIN SOFIA LARSON, aka
KARIN SOFIA OHLANDER,

wf Nt N e et N e S N N N N N

Defendant. Civil No. 944402943

This matter came on regularly for hearing on October 18, 1996,
Plaintiff being present and represented by his attorney, Brian C.
Harrison, and the Defendant being represented by her attorney,
Daniel Bertch, and the parties’ minor child being represented by

the Guardian Ad Litem, Lorie Fowlke. The Court, having considered

N5mv9



the argument of counsel and having reviewed the file and being

fully advised in the premises, hereby enters its:

FINDINGS OF FACT

1. Plaintiff Mark Andrew Larson ("Mark") is a U.S. citizen
and Defendant Karin Sofia Ohlander ("Sofia") is a citizen of
Sweden. The parties were married on October 27, 1989, in South
Jordan, Utah, and established their marital home in Utah County,
Utah. Thereafter Sofia began the immigration process and became a
permanent resident of the United States.

2. Plaintiff is presently a resident of Utah County, Utah,
and has been for more than three (3) months immediately prior to
the commencement of this action.

3. Irreconcilable differences have arisen between the
parties making the continuation of the marriage impossible.

4. There has been one (1) child born as issue of this
marriage, to wit: Julia Sofia Larson (“Julia”), born August 13,
1990, in Provo, Utah.

5. Mark should be awarded the care, custody and control of

0578



said minor child subject to Sofia’s reasonable rights of

visitation.
6. Neither party should be awarded alimony from the other.
7. Sofia should be required to pay child support to Mark

according to the child support schedules adopted in the State of
Utah.

8. The present distribution of personal property of the
parties should be confirmed.

9. Each party should be ordered to assume and pay their own
debts incurred during the marriage and since the separation.

10. Plaintiff should be granted a Decree of Divorce, Nunc Pro
Tunc, effective October 21, 1993.

11. At the end of 1990 the parties went on vacation with
their child to Sweden to visit Sofia's family for Christmas, with
the intent to return to their home in Utah in January 1991. At the
end of the visit, Sofia decided to remain in Sweden and went into
hiding with the child, refusing to tell Mark where she and the
child were or to allow the child to return home with Mark to Utah.

Mark had to return to Utah by himself in mid-January 1991.

05
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12. Sofia commenced a divorce and custody action in Sweden on
January 30, 1991.

13. By means of phone calls over the next few months, Mark
persuaded Séfia to return with their child to their home in Utah,
which she did on June 3, 1991. Sofia assured Mark that she
considered their reconciliation to be complete and unconditiomal,
and that she was having her lawyer dismiss her Swedish divorce and
custody action, in which she had obtained a default temporary
custody order in hef favor. Mark believed and relied upon.Sofia's
assurances.

14. The parties and their child lived together as a family in
Utah until January 13, 1992, upon which date Sofia abandoned Mark
without warning and moved to Sweden, taking their minor child with
her without Mark’s foreknowledge or consent and directly against
his will.

15. Sofia then petitioned for the divorce and custody matters
in the action she had filed in Sweden in 1991 to be finalized,
which action she had not dismissed as she had led Mark to believe.

16. Mark inquired of several attorneys, as well as a consular
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officer at the United States Embassy in Sweden, regarding his legal
options, but he was not informed about his rights under the Hague
Convention on the Civil Aspects of International Child Abduction
(1980), an internaéional treaty requiring that wrongfully abducted
children be returned promptly to their country of habitual
residence.

. 17. Mark attempted to negotiate a resolution with Sofia
through their Swedish attorneys, but Sofia demanded sole custody of
Julia and insisted that any visitation between Mark and Julia must
take place in Sweden under her personal supervision.

18. Mark continually attempted to maintain contact with his
daughter, but Sofia allowed only very restricted contact, and for
the 3 month period, from February 7 to May 13, 1992, she cut off
all contact between Mark and Julia.

19. 1In October 1992 Mark traveled to Sweden to try to see his
daughter. He spent 2 weeks there, during which time Sofia allowed
him to see Julia for a total of less than 14 hours, and only inside
her apartment under her personal supervision.

20. Mark again traveled to Sweden in May 1993. Despite a
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Swedish temporary visitation order in Sofia’s Swedish divorce case
purporting to grant Mark 4 full weeks per year of unsupervised
visitation with his daughter, Sofia only allowed Mark to see Julia
during specified daytime hours on seven consecutive days, under her
constant personal supervision.

21. After further investigation regarding his legal rights,
Mark came to believe that the Swedish court did not have proper
jurisdiction over the divorce or custody matters and that the
proper forum for these matters was Utah, so he filed for divorce
and custody in this Court in June 1993 (Case No. 934401196). A
decree of divorce between the parties was entered by this Court on
October 21, 1993, in which the issue of custody was reserved.

22. After entry of that divorce decree, Mark remarried.
However, that decree was subsequently vacated on February 27, 1995,
due to insufficiency of service upon Sofia.

23. Mark filed this nunc pro tunc divorce action on December
19, 1994. Sofia was personally served in this action on December
27, 1994, and has appeared generally and has continuously

participated in this matter and has been represented by local
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counsel.

24. In November 1993 Mark and his wife went to Sweden to see
Julia. Again Sofia only allowed Mark to see Julia during specified
daytime hours and mostly inside her apartment, but on an occasion
outside Sofia’s apartment Mark and his wife eluded Sofia and
brought Julia back to Utah.

25. Immediately upon returning to Utah, in an effort to
maintain contact between Julia and Sofia, Mark telephoned Sofia and
informed her that Julia was with him in the United States and that
she was safe and happy. Julia spent the next two months living
with Mark and his wife in Utah.

26. Mark speaks Swedish fluently, and his wife is also quite
proficient in Swedish. With their help, Julia became fairly
proficient in English during the two months that she lived with
them and could even read simple English words and count well past
twenty. Julia also developed close, trusting relationships with
both her father and his wife during this time.

27. During this time Mark took Julia to the dentist because

he was concerned about what appeared to him to be significant decay
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of at least eight of her teeth. Mark obtained an estimate from the
dentist stating that it would cost approximately $1006 to repair
the damage to her teeth. Mark was unable to have this dental work
completed because of Sofia’s subsequent illegal removal of Julia
from the United States on February 1, 1994.

28. In late December 1993, Mark received a telephone call
from Lloyd Eldredge, a Utah attorney representing Sofia. He
informed Mark that Sofia intended to file an action in Utah
alleging that Mark had wrongfully removed Julia from Sweden in
violation of the Hague Convention on the Civil Aspects of
International Child Abduction. This was the first Mark had heard
of the Hague Convention.

29. On January 26, 1994, Sofia filed a Hague Convention
action in the U.S. District Court for the District of Utah (Civil
Action No. 94-CV-87J). On the same date Sofia secured a temporary
ex parte Order for Issuance of Warrant in Lieu of Writ of Habeas
Corpus, which ordered the issuance of a warrant dirécting any peace
officer within Utah to take Julia into protective custody and

release her to Sofia. This temporary order also set the case for
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a hearing on February 1, 1994, and ordered that Sofia or her agent
not remove Julia from the State of Utah pending further order of
the Federal Court. According to the Federal Court’s Findings of
Fact in that case, the said ex parte Order did not affect the
status of the parties’ legal custody rights.

30. In compliance with that ex parte Order, and in an effort
to spare his daughter the trauma of being taken into protective
custody, Mark arranged to deliver Julia directly to Sofia, which he
did in the presence of a U.S. Marshal on January 30, 1994.

31. Two days later, on February 1, 1994, Sofia fled from the
United States to Sweden with the parties’ child, in violation of
the ex parte Order she had secured from the Federal Court.

32. On February 17, 1994, the Federal Court entered an Order
to Show Cause requiring Sofia to return to Utah with the child and
show cause why she should not be found in contempt of court for her
willful disobedience of the Federal Court Order. Sofia refused to
comply with the Order to Show Cause, and on August 15, 1994, the
Federal Court issued an Order finding Sofia in contempt and

requiring her to cause Julia to be returned to the State of Utah
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and the Federal Court within 30 days. Again, Sofia refused to
comply.

33. For over 2 years and 4 months following her illegal
removal of Julia from Utah on February 1, 1994, Sofia actively
prevented all contact between Mark and his daughter. During this
time Mark made diligent efforts to re-establish contact with his
child, including making regular calls to Sofia’s phone number and
leaving messages on her answering machine, as well as employing the
assistance of a consular officer at the American Embassy in Sweden
in an attempt to persuade Sofia to allow him to at least speak with
his daughter on the phone, but all his efforts were fruitless.

34. On June 12, 1995, the United States District Court for
the District of Utah entered its final judgment on the merits of
Sofia’s Hague Convention case. The Court’s ruling included the
following:

a. Utah is the only place Julia has ever lived with the
consent of both parents;
b. Julia has been habitually resident in Utah County,

Utah, continuously since her birth in August 1990;
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c. Under the Hague Convention, the pfoper forum fér an
adjudication of the parties’ custody and visitation rights with
respect to their daughter, Julia, is and always has been the state
court in Utah County, Utah (i.e. this Court);

d. Sofia’s retention of Julia in Sweden in 1991 and her
removal of Julia from Utah to Sweden in 1992 were wrongful under
the Hague Convention;

e. Any participation by Mark in Sofia’s Swedish divorce
action was without.full knowledge or understanding of his legal
rights, and did not amount to a waiver of any Hague Convention
rights or remedies;

£. None of the temporary custody orders obtained by
Sofia in Sweden have ever been granted legal recognition under the

Utah Uniform Child Custody Jurisdiction Act, Utah Code Ann. § 78-

45c-1 through -26 (1992 & Supp. 1994);

g. Mark’s right of joint legal custody of Julia has
never been terminated under Utah law;
h. Mark’s return of Julia from Sweden to Utah in

November 1993 was lawful under the Hague Convention and had the
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effect of restoring Julia to her habitual residence in Utah;

i. Both parties were ordered to “take all steps
necessary to cause the return of the minor child, Julia Sofia
Larson, to the State of Utah so that a Utah state court can
determine the issue of custody and related matters.” 1In its ruling
the Federal Court also officially requested “the assistance of the
Contracting States in recognizing and enforcing [the federall
court’s ruling under the Hague Convention.”

35. Sofia continues to willfully defy the £final Hague
Convention judgment from the Federal Court.

36. The Findings of Fact, Conclusions of Law and Order and
Judgment of the U.S. District Court in the above-mentioned action
are entitled to full faith and credit from this Court, in
accordance with Article IV of the Constitution of the United States
of American and U.S.C. 11603 (a).

37. The U.S. District Court in the above-mentioned judgment
found that “No substantive action has occurred in the Swedish
divorce suit since the [Swedish] Court of Appeal made its order in

January 1993" (regarding temporary visitation), and that “No final
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hearing has been held in the [Swedish] District Court on the issues
of custody and visitation.” Nothing has been presented to this
Court to suggest that these circumstances have changed.

38. On February 16, 1995, Sofia appeared specially in this
action and filed a Motion to Dismiss, contesting this Court’s
jurisdiction. At the hearing on her Motion on May 10, 1996, Sofia
withdrew her objection and requested time to file an Answer to
Mark’s divorce and custody complaint, which she subsequently filed
on May 30, 1995.

39. Due to Sofia’s defiance of the Hague Convention judgment
from the Federal Court, Mark was required to travel to Sweden to
seek enforcement of the judgment through a Hague Convention court
action in that country.

40. Mark and his wife spent two and one-half months in Sweden
pursuing the case through the trial court and appellate court
levels. During this entire time Sofia hid Julia from Mark and
actively prevented all contact between Mark and his daughter,
despite extensive efforts by Mark, his Swedish attorney, the

American Embassy in Stockholm, and various Swedish authorities to
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arrange for such contact.

41. While in Sweden Mark read and saw numerous newspaper
articles and television news reports in which Sofia was interviewed
by the Swedish media. During several of the television interviews,
and also reportedly many of the newspaper interviews, Sofia had
Julia with her and sometimes even participating in the interviews,
while Sofia discussed her viewpoint on the parties’ conflict over
Julia and made very derogatory statements about Julia‘’s father,
including saying that he did not really care about Julia and only
wanted her for a status symbol.

42. While in Sweden Mark also obtained a videotape copy of a
half-hour television docu-drama that aired throughout Scandinavia,
which portrayed Sofia’s version of the parties’ conflict over their
daughter. In it, Sofia was interviewed at length, with Julia by
her side, and Julia was used as an actor to portray herself in
professional “re-enactments” depicting her being abducted by her
father and found and rescued by her mother, both of whom were

played by professional actors.

43. The Swedish lower court denied Mark’s petition for
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Julia‘’s return under the Hague Convention treaty, but on August 25,
1995, the Swedish appellate court reversed the lower court’s ruling
and ordered that Julia be returned to the United States, and that
Sofia must turn Julia over to Mark on or before August 31, 1995,
with enforcement by the Swedish police if Sofia did not comply.

44, Sofia continued to hide Julia from Mark, and on August
30, 1995, the Swedish Supreme Administrative Court gave Sofia leave
to appeal the Swedish appellate court ruling and stayed its
enforcement.

45. Sofia has also appealed the Federal Court judgment to the
U.S. Court of Appeals for the 10th Circuit. However, she has been
denied any stay of the judgment.

46. On October 12, 1995, pursuant to an Order to Show Cause
hearing held October 10, 1995, at which Sofia was represented by
counsel, this Court ordered Sofia to strictly comply with the
Federal Court judgment and to immediately turn Julia over to Mark
for return to Utah. On October 17, 1995, upon Sofia’s motion, this
Court modified its order by granting Sofia until November 13, 1995,

to present herself and Julia to the Court, and ordered that if she
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failed to do so she must turn Julia over to Mark for immediate
return to Utah. Sofia willfully refused to comply in any respect.

47. At a hearing on November 17, 1995, at which Sofia was
represented by counsel, this Court found Sofia in contempt for her
refusal to obey its order dated October 17, 1995, issued a pick-up
order for the child, and ordered Sofia to pay Mark §$750 for
attorneys fees. The Court also ordered Sofia to appear in person
at a hearing on December 8, 1995, otherwise a warrant would issue
for her arrest. After a telephone conference with the parties’
respective counsel on November 30, 1995, the Court further ordered
Sofia to file an affidavit within 7 days disclosing the address
where she and Julia were living. Sofia failed to comply with these
orders in any respect, and at the hearing on December 8, 1995,
Sofia was again found in contempt and a warrant was issued for her
arrest.

48. On December 20, 1995, the Swedish Supreme Administrative
Court reversed the ruling of the Swedish appellate court and ruled
that Sweden would not respect the final judgment of the Federal

Court under the Hague Convention treaty and would not order the
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return of Julia to the United States. The Swedish ruling does not
purport to deal with or dispose of the issue of custody.

49. Pursuant to an Order to Show Cause hearing on January 17,
1996, at which Sofia was represented by counsel, this Court entered
a temporary custody order on March 19, 1996, awarding sole custody
of Julia to Mark and ordering Sofia to immediately return Julia to
Utah, to pay to Mark an additional $750, and to pay Mark child
support in accordance with the Utah state chiid support guidelines.
Sofia willfully refused to comply in any respect.

50. At an Order to Show Cause hearing on June il, 1996, at
which Sofia was represented by counsel, this Court ordered Sofia to
initiate a weekly telephone conversation between Mark and Julia
every Thursday at 10:00 a.m. Utah time. As of October 18, 1996,
when this case went to trial, Sofia had complied with only 13 of
the 19 ordered weekly phone conversations between Mark and Julia,
and she personally monitored those conversations which she had
allowed.

51. Also at the June 11 hearing, Mark made a formal offer to

pay all necessary expenses for Sofia and Julia to come to Utah for
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the final custody hearing, including round-trip travel expensés, up
to $500 per month for lodging in Utah, and reimbursement for up to
3 months of lost wages and for any tuition fees Sofia might
forfeit. Although this offer was conveyed to Sofia by her counsel,
Sofia refused to return with Julia to Utah.

52. At a hearing on July 2, 1996, upon Sofia’s motion this
Court appointed Ms. Lorie Fowlke as Guardian Ad Litem for Julia.
On July 31, 1996, Ms..Fowlke traveled to Sweden and spent a week
there meeting with Julia, Sofia, Sofia’s mother, personnel at the
day care center where Sofia has enrolled Julia, the parties’
Swedish counsel, and others. Ms. Fowlke submitted a formal report
and recommendgtions to the Court on August 12, 1996.

53. At the scheduled trial on August 14, 1996, at which Sofia
was represented by counsel, this Court granted Sofia’s motion for
a continuance and set a new trial date for October 18, 1996. 1In
accordance with the written recommendations of the Guardian Ad
Litem the Court ordered that temporary custody of Julia remain with
Mark, that Sofia be granted reasonable wvisitation, that both

parties engage in mediation, and that Sofia take the divorce
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education class by watching a videotape and then £filing an
affidavit stating that she had done so. The Court further ordered
that Sofia file and serve answers to Plaintiff’s Interrogatories
and Requests for Production of Documents no later than September 1,
1996, which interrogatories had been served upon her nearly 12
months earlier, and that Sofia pay to Mark the two ordered $750
money judgments no later than October 1, 1996, which judgments had
been outstanding for 5 and 9 months, respectively. This order was
entered on September 3, 1996, and except for some participation in
unsuccessful mediation, Sofia willfully failed to comply with it in
any respect.

54. Mark has completed the mandatory divorce education class.

55. Ever since at least February 1, 1994, Sofia has gone to
great effort to prevent Julia from having any contact with her
father. The supervised phone contact which Sofia has recently
allowed was only allowed after this Court’s specific order
requiring her to initiate weekly phone contact between Julia and
her father, which order Sofia has only partially complied with.

56. Since her wrongful removal of Julia from this country in

19

05

~n

D

i



January 1992, Sofia has, against Mark’s wishes, taught Julia that
her last name is Ohlander rather than Larson, although her correct
legal surname in both Sweden and the United States is Larson.

57. This Court finds that Sofia has been acting in her own
self-interest and not in the best interests of the child.

58. Sofia is in flagrant contempt of the orders of this
Court, and this Court has no reason to expect that she would comply
with any visitation awarded to Mark if this Court were to grant her
custody of Julia.

59. While Sofia and Mark were married and living together
they shared the responsibility for and care of Julia fairly
equally. During Sofia‘’s wrongful retention of Julia in Sweden in
the first part of 1991 and subsequent to her wrongful removals of
Julia from the United States in January 1992 and February 1994,
Sofia has forcibly excluded Mark from the day to day care of Julia
through unlawful violations of his custody rights.

60. Mark has been remarried for over three years and can
provide a stable family environment for Julia with himself, his

wife, Julia’s one year-old half-sister Natalie, and any other
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children Mark and his wife may have in the future. Mark has held
the same employment as an x-ray optics engineer at MOXTEK, Inc. for
over 6 years and plans to continue working there. He has flexible
work hours and has therefore the latitude to deal with parental
responsibilities that may arise even during business hours. Mark’s
wife is a full-time homemaker and mother, and can therefore provide
full-time care for Julia while Mark is at work. No such ability to
provide a stable family environment or constant primary care for
Julia has been deﬁonstrated by Sofia, and according to the
information provided to the Court by Sofia and the Guardian Ad
Litem, Sofia has not remarried and has had Julia registered in day
care in Sweden continuously since August 1993.

61. Mark has consistently affirmed to this Court and
demonstrated that he feels that it is very important for Julia to
have a close, loving relationship with her mother, and that he
would work toward that goal if granted sole custody. Mark’s wife
has also attested to this same view and intent. In contrast, Sofia
has consistently and unequivocally demonstrated a clear disregard

for Julia’s need to have a close, loving relationship with her
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father.

62. It is in the best interests of the parties minor child
that she be placed in an environment where there is considerably
greater likelihood that people will consider the true needs of the
child, especially her need to maintain a 1loving, healthy
relationship with both parents. This is most likely to occur in
the home of Mark and his present wife, not in the home of Sofia.

63. It is in Julia‘’s best interests that she be in Mark’s
sole custody.

64. It is in Julia’s best interests that there be a “break-in
period” during which Sofia comes to Utah so that Julia can spend
time with her mother daily while in the custody of her father.

65. It is in Julia‘’s best interests that her relationship
with her mother continue via liberal visitation, both inside of
Utah and in the country of Sweden, but this must be arranged so as
to ensure that Sofia will not violate Mark’s rights of custody of
Julia.

66. In light of the parties’ differing countries of

residence, it is in Julia’s best interests that her parents
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actively help her acquire and maintain the ability to communication

fluently in both English and Swedish.

From the foregoing Findings of Fact, the Court now enters its:

CONCLUSIONS OF LAW

1. This Court has jurisdiction over the divorce and custody
matters and personal jurisdiction over the parties.

2. Plaintiff is entitled to a decree of divorce, nunc pro
tunc, effective October 21, 1993.

3. In accordance with Article IV of the Constitution of the
United States of America and U.S.C. 11603(a), this Court should
afford full faith and credit to the Findings of Fact, Conclusions
of Law, ;nd Order and Judgment of the U.S. District Court for the
District of Utah, dated June 12, 1995, in the Hague Convention case
filed by Sofia.

4. None of the temporary custody orders obtained by Sofia in
Sweden have ever been granted legal recognition under the Utah
Uniform Child Custody Jurisdiction Act, Utah Code Ann. § 78-45c-1

through -26 (1992 & Supp. 1994), and they have no legal force or
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validity in the State of Utah.

5. Neither party should be awarded alimony.

6. The present distribution of personal property and debts
should be confirmed.

7. Permanent sole custody of the parties’ minor child, Julia
Sofia Larson, is awarded to Mark.

8. Sofia is awarded liberal visitation both in Utah and in
Sweden, subject to appropriate restrictions that will ensure that
she does not violate Mark’s rights of custody.

9. Both parties shall actively help Julia acquire‘ and
maintain the ability to communicate fluently in both English and
Swedish.

10. Sofia shall immediately return Julia to Utah and turn her
over to Mark. To assist in making the transition easier for Julia,
Sofia shall be allowed daily visitation with Julia in Utah during
an initial 3-week “break-in” period, which visitation shall be
arranged and overseen by the Guardian Ad Litem.

11. If Sofia fails to turn Julia over to Mark within 14 days

of the entry of this decree, all law enforcement officers or other
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appropriate authorities of the State of Utah, the United States of
American, the country of Sweden, or any other jurisdictio; where
the child may be located, shall immediately pick up the parties’
minor child, Julia Larson, and turn her over to her father, Mark
Larson.

12. Mark is awarded child support from Sofia in accordance
with the Utah State child support guidelines. Mark\is not and
shall not be required to pay child support to Sofia for the times
when she is or has been unlawfully withholding Julia in wviolation
of his custody rights. Mark is entitled to claim Julia as a
dependent for tax purpoées, starting on the tax return due April
15, 1997.

13. Sofia is in contempt of court for her willful violations
of this Court’s orders dated March 19, 1996, and September 3, 1996.

14. Sofia shall immediately pay Mark the two $750 judgments
already entered against her, as well as an additional $750 as a
sanction for her contempt of the temporary custody order dated
March 19, 1996, and §500 for her willful failure to answer

Plaintiff’s Interrogatories and Requests for Production of
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Documents as ordered on September 3, 1996, for a total of $2,750.
15. As long as either party remains a resident of the State
of Utah, this Court shall retain exclusive jurisdiction to modify,
negate, or supersede any of the terms of this decree.
16. This Court respectfully requests the Swedish courts, law

enforcement officers, and other authorities to recognize, honor and

enforce this decree.

DATED this {ﬂﬂl day of ﬂhuf
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MAILING CERTIFICATE

I HEREBY CERTIFY that I personally mailed a true and correct

copy of the foregoing on this \E%E&:’day of 1Aﬁ;§\&,Q, , 1997,
. M ‘

by first-class U.S. mail, postage prepaid, to the following:

Daniel Bertch

BERTCH & BIRCH

5296 S. Commerce Dr., #100
Provo, Utah 84107

Lorie Fowlke
Jeffs & Jeffs

90 North 100 East
P.O. Box 888
Provo, Utah 84603

Secryerary
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the Uncompahgre Reservation, and the three
disputed categories of non-trust lands dis-
cussed above.®

CONCLUSION

For the foregoing reasons, we DENY the
defendants’ motion to recall our mandate in
Ute Indian Tribe III, 773 F.2d 1087 (10th
Cir.1985) (en banc), cert. demied, 479 U.S.
994, 107 S.Ct. 596, 93 L.Ed.2d 596 (1986).
Rather, we MODIFY our mandate in Ute
Indian Tribe III as set out above and RE-
MAND with instruction that the district
court consider the Tribe’s request for perma-
nent injunctive relief in light of this opinion.

W
O E KEY NUMBER SYSTEM
¥

Karin Sofia OHLANDER, In the Matter of
Julia Larson, a Minor Child, f/k/a Karin
Sofia Larson, Petitioner-Appellant,

A\

Mark Andrew LARSON, Respondent-
Appellee.

Nos. 954114 & 96-4080.

United States Court of Appeals,
Tenth Circuit.

June 3, 1997.

After father took child from Sweden to
United States without mother’s permission,
mother, a Swedish citizen, filed Hague Con-
vention petition seeking child’s return to
Sweden. Mother subsequently took child
from United States to Sweden, in violation of
court order, and was found in contempt. Fa-
ther then filed Hague Convention petition in
Sweden for return of child to United States.
Mother filed motion to voluntarily dismiss
her district court petition. The United

(

6. We dechine to address whether any portion of
the non-trust lands opened 1n 1905 might still
constitute Indian country under section 1151(b)
as a ‘“‘dependent Indian community” because

States District Court for the District of Utah,
Bruce S. Jenkins, J., denied motion, and
subsequently ordered child’s return to Unit-
ed States. Mother appealed. The Court of
Appeals, Brorby, Circuit Judge, held that: (1)
district court abused its discretion in denying
motion to dismiss solely on basis of mother’s
contempt of its order not to remove child,
and (2) dismissal of mother’s petition was
warranted.

Reversed and remanded with instruc-
tions.

Murphy, Circuit Judge, dissented and
filed opinion.

1. Federal Courts ¢=818

Court of Appeals will review district
court’s decision to deny voluntary dismissal
after defendant has filed answer for abuse of
discretion. Fed.Rules Civ.Proc.Rule 41(a)(2),
28 US.C.A.

2. Federal Civil Procedure ¢=1700

Absent legal prejudice to defendant, dis-
trict court normally should grant voluntary
dismissal after defendant has filed answer.
Fed.Rules Civ.Proc.Rule 41(a)2), 28
U.S.CA.

3. Federal Civil Procedure 1700

In determining whether defendant
would suffer legal prejudice from voluntary
dismissal after defendant has filed answer,
district court should consider, among other
relevant factors, defendant’s effort and ex-
pense in preparing for trial, excessive delay
and lack of diligence on part of plaintiff,
insufficient explanation of need for dismissal,
and present stage of litigation. Fed.Rules
Civ.Proc.Rule 41(a)(2), 28 U.S.C.A.

4. Federal Civil Procedure 1700

Each factor considered in determining
whether defendant would suffer legal preju-
dice from voluntary dismissal after defendant
has filed answer need not be resolved in
favor of plaintiff for dismissal to be appropri-
ate, nor need each factor be resolved in favor

that question is not properly before the court.
The district court may be asked to consider the
question upon remand.
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of defendant for denial of motion to be prop-
er. Fed.Rules Civ.Proc.Rule 41(a)2), 28
U.S.C.A.

5. Federal Civil Procedure ¢=1700

In determining whether to grant volun-
tary dismissal after defendant has filed an-
swer, district court should endeavor to insure
that substantial justice is afforded to both
parties. Fed.Rules Civ.Proc.Rule 41(a)(2), 28
U.S.C.A.

6. Federal Civil Procedure ¢=1693, 1700

In determining whether to grant volun-
tary dismissal after defendant has filed an-
swer, court must consider equities not only
facing defendant, but also those facing plain-
tiff; court’s refusal to do so is denial of full
and complete exercise of judicial discretion.
Fed.Rules Civ.Proc.Rule 41(a)@2), 28
US.C.A.

7. Federal Civil Procedure €=1700

When considering motion to voluntarily
dismiss case after defendant has filed an-
swer, court must remember that the impor-
tant factors in determining legal prejudice
are those involving parties, not court’s time
or effort spent on case. Fed.Rules Civ.Proc.
Rule 41(a)(2), 28 U.S.C.A.

8. Federal Civil Procedure €=1700

Court abuses its discretion when it de-
nies motion to voluntarily dismiss case after
defendant has filed answer based on its own
inconvenience. Fed.Rules Civ.Proc.Rule
41(a)(2), 28 U.S.C.A.

9. Federal Civil Procedure €1700

District court abused its discretion when
it denied mother’s motion to voluntarily dis-
miss Hague Convention petition for return of
child to Sweden solely on grounds of her
contempt of its order not to remove child,
and without considering any additional ecir-
cumstances, including merits of motion. In-
ternational Child Abduction Remedies Act,
§ 4, 42 US.C.A. § 11603; Fed.Rules Civ.
Proc.Rule 41(a)(2), 28 U.S.C.A.

10. Federal Civil Procedure ¢=1693

Whether motion to voluntarily dismiss
case after defendant has filed answer may be
granted is matter initially left to district

114 FEDERAL REPORTER, 3d SERIES

court’s discretion, but such discretion does
not excuse court’s failure to exercise any
discretion, nor does it save unpermitted exer-
cise of discretion from reversal. Fed.Rules
Civ.Proc.Rule 41(a)(2), 28 U.S.C.A.

11. Federal Courts ¢=812

Court abuses its discretion when it fails
to consider applicable legal standard or facts
upon which exercise of its discretionary judg-
ment is based.

12. Federal Courts ¢=937.1

Although district court’s failure to apply
correct legal standard when it denied moth-
er's motion to voluntarily dismiss Hague
Convention petition for return of child to
Sweden could serve as basis for remand,
Court of Appeals would determine merits of
mother’s motion, as no dispute regarding
underlying facts existed and record was ade-
quate to address issues of concern. Fed.
Rules Civ.Proc.Rule 41(a)(2), 28 U.S.C.A.

13. Federal Civil Procedure ¢=1700

Mother should have been allowed to vol-
untarily dismiss her Hague Convention peti-
tion for return of child to Sweden, after
mother had taken child to Sweden and father
had filed his own Hague Convention petition,
in Sweden, for return of child to United
States, as father would not suffer legal preju-
dice from dismissal, claims and defenses of
both mother and father could be more fairly
adjudicated in Sweden, and failure to grant
motion to dismiss could create new incentive
for parents to flee Hague Convention pro-
ceedings in hope of obtaining second, more
favorable Convention determination in anoth-

er country. International Child Abduction
Remedies Act, § 4, 42 U.S.C.A. § 11603;
Fed.Rules Civ.Proc.Rule 41(a)2), 28
U.S.CA.

14. Federal Civil Procedure ¢=1701.1

For purposes of determining whether
mother was entitled to voluntarily dismiss
her Hague Convention petition for return uof
child to Sweden, there was no improper.dé-
lay or lack of diligence on mother’s part
sufficient to legally prejudice father. Inter
national Child Abduction Remedies Act, §, ﬂ.
42 US.C.A. § 11603; Fed.Rules Civ.Prot
Rule 41(a)(2), 28 U.S.C.A.
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15.. Federal Civil Procedure ¢<=1700

For purposes of determining whether
mother was entitled to voluntarily dismiss
her Hague Convention petition for return of
child to Sweden, reasons mother gave for
granting motion to dismiss, including conten-
tion that petition was moot because child was
no longer in United States, that Hague Con-
vention allowed for dismissal of proceedings
under such circumstances, and that father
had initiated duplicative action in Sweden,
were not insufficient such that they: preju--
diced father. International Child Abduction:
Remedies Act, § 4, 42 U.S.C.A." § 11603;
Fed.Rules Civ.Proc.Rule 41(a)2), 28
US.CAA.

16. Federal Ciyil Procedure =780

Hague Convention petition father filed
in Sweden for return of his child to United
States would not be construed as counter-
claim to mother’s prior Hague Convention
petition, filed in United States, for return of
chi]d to ‘Sweden, as father’s claims were as-
pe;ted in court of another jurisdiction. In-
ternatlonal Child Abduction Remedies Act
§'4, 42 USCA. § 11603; Fed.Rules Civ.
Proc.Rule 8(c), 28 US.C.A.

17. Federal Civil Procedure e=1700

In determining whether to grant moth-
er's motion to voluntarily dismiss Hague
Convention petition for return of child to
Sweden, which motion was based, 'in part, on
father’s subsequent Hague Convention peti-
tion filed in Sweden, district court should
have considered importance of proper, uni-
form interpretation of Hague Conventiop,
along with Convention’s purpose. Interna-
tional Child Abduction Remedies Act, § 4, 42
U.S.C.A. § 11603; Fed.Rules Civ.Proc.Rule
41(a)(2), 28 U.S.C.A.

18. Parent aqd Child =18

Treaties &=13

Under contemplated procedures of
Hague Convention, district court, in ruling on
mother’s Hague Convention petition for re-
turn of child to Sweden, should not have
considered mother’s removal of child from
United States to Sweden 1n violation of court
order, as father had not filed cross—petition
to adjudicate propriety of mother’s removal.

International Child Abduction Remedies Act,
§ 4(b, e), 42 U.S.C.A. § 11603(b, e).

19. Contempt =70

Court’s interest in ensuring party’s com-
pliance with its orders is great one, enforce-
able by fines or imprisonment.

20. Contempt =70

When imposing civil contempt sanctions,
court is obliged to use least possible power
adequate to end proposed.

21, Parent and Chijld =18
Treaties =13

District court should not have denied
mother’s motion to voluntarily dismiss Hague
Convention petition for return of child to*
Sweden, as civil contempt sanction for moth-
er’s conduct in taking child back to Sweden
in violation of court order, as other measures
were available to compel compllance with
order, such as personal sanctions against
mother, or possibly staying decision pending
child’s return. International Child Abduc-
tion Remedies Act, §§ 4, 5, 42 USCA.
§§ 11603, 11604.

Daniel F. Bertch (Billie C. Nielsen, with
him on the brief), of Bertch & Birch, Salt
Lake City, UT, for Petitioner—Appellant.

1" 3 !

Gary L. Paxton (Rodney G. Snow with him
on the briefs) of Clyde, Snow & Swensgn,
P.C, Salt Lake City, UT, for Respondent~
Appellee.

Before BRORBY, BARRETT and
MURPHY, Circuit Judges.

BRORBY, Circuit Judge.

Ms. Ohlander appeals the United States
District Court for the District of Utah’s judg-
ment denying her petition for the return of
her daughter Julia to Sweden under the
Hague Convention, ordering Julia’s return to
Utah, denying her two motions to withdraw
and dismiss her petition, denying her mo-
tions to stay enforcement of the judgment,
and a subsequent judgment denying her Fed.
R.Civ.P. 60(b) motion to set aside the judg-
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ment.! Applying the standards under Fed.
R.Civ.P. 41(a)(2) in the Hague Convention
context, we determine the district court
abused its discretion in denying the motion
to dismiss. We reverse and remand to the
district court with instructions to dismiss Ms.
Ohlander’s petition.

I. BACKGROUND

The Hague Convention on the Civil As-
pects of International Child Abduction (the
“Convention”), as implemented by both the
United States Congress through the Interna-
tional Child Abduction Remedies Act, 42
U.S.C. §§ 11601-11610 (1994), and Sweden,
was adopted by the signatory nations “to
protect children internationally from the
harmful effects of their wrongful removal or
retention and to establish procedures to en-
sure their prompt return to the State of their
habitual residence.” Hague Convention on
the Civil Aspects of International Child Ab-
duction, Dec. 23, 1981, Preamble, 51 Fed.
Reg. 10494, 10,498 (1986). The Convention is
meant to provide for a child’s prompt return
once it has been established the child has
been “wrongfully removed” to or retained in
any affiliated state. Id., art. 1, 51 Fed.Reg.
at 10498.

Under the Convention, a removal or reten-
tion is “wrongful” if:

a. it is in breach of rights of custody
attributed to a person, an institution or
any other body, either jointly or alone,
under the law of the State in which the
child was habitually resident immediately
before the removal or retention; and

b. at the time of removal or retention
those rights were actually exercised, either
jointly or alone, or would have been so
exercised but for removal or retention.

Id, art. 3, 51 Fed.Reg. at 10498. Once a
removal is deemed “wrongful,” “the authority
concerned shall order the return of the
child.” Id, art. 12, 51 Fed.Reg. at 10499.
However, the Convention provides for sever-
al exceptions to return if the person opposing
return can show any of the following: 1) the

1. Ms Ohlander's appeal of the district court’s
denial of her motion to set aside the judgment
under Fed R Civ P 60(b) was consolidated with
the direct appeal
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person requesting return was not, at the time
of the retention or removal, actually exercis-
ing custody rights or had consented to or
subsequently acquiesced in the removal or
retention, id., art. 13a, 51 Fed.Reg. at 10499,
42 U.S.C. § 11603(e)(2)(A); 2) the return of
the child would result in grave risk of physi-
cal or psychological harm to the child, id,:
art. 13b, 42 U.S.C. § 11603(e)(2)(A); 3) the
return of the child “would not be permitted:
by the fundamental principles of the request-
ed State relating to the protection of human
rights and fundamental freedoms,” id., art.,
20, 51 Fed.Reg. at 10500, 42 US.C.
§ 11603(e)(2)(A); or 4) the proceeding was
commenced more than one year after the’
abduction and the child has become settled in
the new environment, id., art. 12, 51 Fed.'
Reg. at 10499, 42 U.S.C. § 11603(e)(2)(B).

II. FACTS

Ms. Ohlander, a Swedish citizen, and Mr.
Larson, a United States citizen, were mar-
ried in Utah in 1989. In August 1990, their
daughter Julia was born in Provo, Utah,
During the Christmas holiday season of
1990-91, when Julia was five months old, the
entire family traveled to Sweden to visit Ms.
Ohlander’s family with the intent to return to:
their Utah home in January 1991. After
arriving in Sweden, Ms. Ohlander decided to
remain in Sweden with Julia; Ms. Ohlander
went into hiding with her daughter and sev-
ered contact with her husband. Mr. Larson,
returned to Utah alone in mid-January 1991,

By April 1991, Mr. Larson had reestab-'
lished contact with Ms. Ohlander. In June
1991, with Julia now almost a year old, M8.
Ohlander returned to Utah to be with Mr.!
Larson. Ms. Ohlander and Julia remained’
with Mr. Larson for seven months. On Jan!!
uary 13, 1992, Ms. Ohlander returned with‘
Julia to Sweden without Mr. Larson’s con-
sent.

By November 1993,2 Julia had resided cons
tinuously in Sweden for almost two years,
and was a little over three years old. Mr.,

2. Between January 1992 and November 1993;[)
Ms Ohlander and Mr Larson were participating'
in divorce and custody proceedings taking place)
in Sweden.
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Larson returned to Sweden with his new wife
to see Julia, and during one visitation, ap-
plied the law of “grab and run” taking Julia
back to Utah without Ms. Ohlander’s con-
sent. In January 1994, Ms. Ohlander filed a
petition seeking her daughter’s return pursu-
ant to the Hague Convention in the United
States District Court for the District of Utah.
Ms. Ohlander also secured an ex parte Order
for Issuance of Warrant in Lieu of Writ of
Habeas Corpus from the district court, di-
recting peace officers to take Julia into pro-
tective custody and to release her to Ms.
Ohlander, but prohibiting Ms. Ohlander from
removing Julia from Utah pending further
order. Mr. Larson delivered Julia to Ms.
Ohlander on January 30, 1994, and on Febru-
ary 1, 1994, Ms. Ohlander disobeyed the
court’s order and applied her own version of
the law of “grab and run” by returning to
Sweden with Julia.

In August 1994, shortly after Julia’s fourth

birthday, the district court entered an order
finding Ms. Ohlander in contempt and direct-
ing her to return Julia to the United States
within thirty days. Ms. Ohlander failed to
comply. Two months later, in October 1994,
following Ms. Ohlander’s and Julia’s return
to Sweden, Mr. Larson filed a Convention
application for Julia’s return with the United
States Central Authority, which was forward-
ed to Sweden’s Central Authority.? Ms. Ohl-
ander then filed a motion, pursuant to Fed.
R.Civ.P. 41(a)(2), to dismiss her district court
petition, based, in part, on the Convention’s
art. 12, which authorizes a judicial authority
to stay or dismiss the application or judicial
proceedings seeking a child’s return?
Hague Convention, art. 12, 51 Fed.Reg. at
10499. In January 1995, prior to the hearing
on Ms. Ohlander’s motion, Mr. Larson peti-
tioned the Sweden court pursuant to the
Convention for Julia’s return on the ground

3. 42 U.S.C. § 11602 distinguishes between appli-
cations and petitions filed under the Convention.
A petition exists upon a person filing for relief in
court, while an application exists upon a person
filing with the United States’ or any other coun-
try’s Central Authority for a child's return. 42
U.S.C. § 11602(1), (4).

4. Specifically, the Convention’s art. 12 states:
Where the judicial or administrative authority
in the requested State has reason to believe

Ms. Ohlander had “wrongfully removed” her
from Utah’

The United States district court conducted
a hearing on Ms. Ohlander’s motion to dis-
miss. During that hearing, the United
States district court was informed of Mr.
Larson’s Hague Convention proceeding in
Sweden. The district court denied the mo-
tion to dismiss solely on the basis of Ms.
Ohlander’s contempt of its order not to re-
move Julia from Utah. Ms. Ohlander later
orally renewed her motion to dismiss, which
the district court denied on the same
grounds.

The district court conducted a bench trial
on Ms. Ohlander’s Hague Convention petition
to determine the issues of habitual residence
and wrongful removal pursuant to the Con-
vention. However, neither Ms. Ohlander nor
Julia was present for the hearing, nor did
they testify by other means. Ms. Ohlander
presented no live witnesses and relied only
on the stipulated facts set out in the Pretrial
Order. Ultimately, the district court found
Julia was at all times a “habitual resident” of
Utah, and as such, Ms. Ohlander’s retention
of Julia in Sweden in 1991, and her removals
of Julia from Utah in 1992 and 1994 were all
“wrongful” under the Convention. Accord-
ingly, the district court ordered Julia’s imme-
diate return to Utah and requested the aid of
the Contracting States in achieving that goal.

Following the United States district court’s
decision, the Sweden courts held hearings to
determine the merits of Mr. Larson’s peti-
tion. Both Mr. Larson and Ms. Ohlander
were present during the Sweden court pro-
ceeding. The Sweden Supreme Administra-
tive Court held Julia’s habitual residence
changed from Utah to Sweden after she had
lived in Sweden for twelve months following
the January 1992 abduction—a decision di-

that the child has been taken to another state,
it may stay the proceedings, or dismiss the
application for the return of the child.

Hague Convention, art. 12, 51 Fed.Reg. at 10499.

5. Presumably, Mr. Larson filed the petition in
addition to the application to prevent Ms. Ohlan-
der from asserting the “'settled environment” de-
fense as it pertained to Ms. Ohlander’'s 1994
removal. This defense is discussed infra at p.
1540.
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rectly in conflict with the United States dis-
trict court’s holding.

Once the Sweden court had made its rul-
ing, Ms. Ohlander filed a motion to stay
enforcement of the United States district
court’s order, and a motion to set aside the
United States’ judgment under Fed.R.Civ.P.
60(b). The United States district court de-
nied the motions, again solely on the basis of
Ms. Ohlander’s contempt. We are present-
ed, therefore, with two international deci-
sions standing in direct conflict, and it is this
contradiction we attempt to resolve for both
the present case and for future cases.

III. DISCUSSION

This case presents issues novel -to this
court, and according to our research, novel to
this country. Our aim is to provide courts
with guidance in future similar cases, namely,
where two civil actions under the Hague
Convention on the Civil Aspects of Interna-
tional Child Abductions are filed in disparate
courts due to a child’s removal from the court
of first jurisdiction. Also, our aim is to give
meaning to the Convention’s intended pur-
pose of discouraging parents from fleeing
with their children in search of a favorable
decision. Notably, we are faced not only
with issues of the proper interpretation of
bare text in the form of the Hague Conven-
tion treaty, but also with the plight of a now
six-year-old girl to whom the law of “grab
and run” repeatedly has been applied.

We therefore must examine the following
competing interests of: the district court en-
suring compliance with its orders; the proce-
dural conduct of the parties; and most im-
portant, the Convention’s intent and our duty
to see that intent justly carried out. Against
this backdrop, we attempt to untangle the
Gordian knot the parents, together, have
seen fit to tie.

IV. MOTION TO DISMISS

Even though Ms. Ohlander appeals several
of the district court’s rulings, our decision on
the motion to dismiss pursuant to Fed.
R.Civ.P. 41(a)(2) is dispositive. Thus, we
need not address the remaining issues. We
therefore turn our focus to whether the dis-
trict court abused its discretion in denying
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Ms. Ohlander’s motion to dismiss pursuant to
Fed.R.Civ.P. 41(a)(2).

A. Relevant Facts

Ms. Ohlander’s first motion to dismiss was
filed shortly after Mr. Larson filed his Hague'
application for Julia’s return to Utah with the
United States Central Authority. Ms. Ohl-
ander’s counsel raised her second motion to
dismiss orally during the bench trial. Rely-
ing on the Convention’s art. 12, Ms. Ohlander
argued in her first motion to dismiss that
because Julia was no longer in the United
States and because Mr. Larson had initiated
his own Hague Convention application, the
United States district court should dismiss
the petition for Julia’s return to Sweden. By
the time the United States district court
heard arguments regarding the first motion
to dismiss, Mr. Larson had initiated his own
petition in the Sweden courts regarding the
wrongfulness of Julia’s removal from the
United States. The district court was aware’
of the duplicative judicial action in Sweden.
Notwithstanding its knowledge of Mr. Lar-
son's Hague Convention proceedings in Swe-
den, the district court summarily denied Ms.
Ohlander’s motion solely on the basis of Ms.
Ohlander’s contempt stating:

I'm not going to grant the Motion to
Dismiss and I'm not going to grant it
simply because this woman, the petitioner,
in my opinion, isn’t in a position to ask me
to do that, because she’s in violation of the
orders of this Court. She is simply in
violation. She invoked the jurisdiction.
She asked for our help, and then she,
contrary to the order of the Court, ran.:

In her second motion to dismiss, Ms. Ohlan-
der relied again on the Convention’s art. 12,
the fact that Julia was no longer in the
United States, and the fact that Mr. Larson
had initiated judicial proceedings in Sweden.
The district court again denied Ms. Ohlan-
der’s second motion to dismiss due to her
contumacious conduct.

B. Relevant Factors Considered Under
41(a)(2)/Standard of Review

[1-4] Once a defendant files an answer,,
as was the case here, a plaintiff may volun-
tarily dismiss an action only upon order of
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the court. Fed.R.Civ.P. 41(a)(2). We review
the district court’s decision to deny a volun-
tary dismissal under such conditions for
abuse of discretion. American Nat’l Bank &
Trust Co. v. Bic Corp., 931 F.2d 1411, 1412
(10th Cir.1991). Absent “legal prejudice” to
the defendant, the district court normally
should grant such a dismissal. See Andes v.
Versant Corp., 788 F.2d 1033, 1036 (4th Cir.
1986) (voluntary dismissal “should not be de-
nied absent substantial prejudice to the de-
‘fendant”); McCants v. Ford Motor Co., 781
F.2d 855, 856-57 (11th Cir.1986) (“in most
cases a dismissal should be granted unless
the defendant will suffer clear legal preju-
dice”). The parameters of what constitutes
“legal prejudice” are not entirely clear, but
relevant factors the district court should con-
sider include: the opposing party’s effort and
expense in preparing for trial; excessive de-
lay and lack of diligence on the part of the
movant; insufficient explanation of the need
for a dismissal; and the present stage of
litigation.  Phillips U.S.A., Inc. v. Allflex
US.A., Inc, 77 F.3d 354, 358 (10th Cir.1996).
Each factor need not be resolved in favor of
the moving party for dismissal to be appro-
priate, nor need each factor be resolved in
favor of the opposing party for denial of the
motion to be proper. Id. at 358.

The above list of factors is by no means
exclusive. Id. at 358. Any other relevant
factors should come into the district court’s
equation. In fact, in the context of this
Hague Convention proceeding, the district
court was impressed with a duty to exercise
its discretion by carefully appraising any ad-
ditional factors unique to the context of this
case, including the interests in comity, uni-
form interpretation of the Convention and
the importance of giving import to the Hague
Convention’s intended purpose as relevant to
the motion to dismiss.

[5,6] The district court should endeavor
to insure substantial justice is accorded to
both parties. 9 Charles Alan Wright and
Arthur R. Miller, Federal Practice and Pro-
cedure § 2364 at 278 (2d ed. 1994). A court,
therefore, must consider the equities not only
facing the defendant, but also those facing
the plaintiff; a court’s refusal to do so is a
denial of a full and complete exercise of

judicial discretion. Id. at 297. In a complex,
emotional case such as this, it is critically
important when considering a motion to dis-
miss, the court give the equities of the plain-
tiff the attention deserved.

[7,8] Finally, when considering a motion
to dismiss, a court must remember the im-
portant factors in determining legal prejudice
are those involving the parties, not the
court’s time or effort spent on the case.
Clark v. Tansy, 13 F.3d 1407, 1411 (10th
Cir.1993). A court abuses its discretion
when denying a motion to dismiss under
Rule 41(a)(2) based on its inconvenience. Id.
at 1411.

[9-11] In sum, the district court was obli-
gated to consider the novelty of the circum-
stances surrounding this case. Instead, the
court did not consider the merits of Ms.
Ohlander’s motion due exclusively to her con-
tumacious conduct. It is true Ms. Ohlander
blatantly violated the court’s orders and ab-
sconded to Sweden with Julia in tow. We
refuse to condone such conduct. However,
neither can we condone a court ignoring its
duty to consider the merits of a motion to
dismiss simply because a party has violated
its orders. Whether a motion to dismiss
under Rule 41(a)(2) may be granted is a
matter initially left to the district court’s
discretion, but such discretion does not ex-
cuse a court’s failure to exercise any discre-
tion, nor does it save an unpermitted exercise
of discretion from reversal. Alamance In-
dus., Inc. v. Filene’s, 291 F.2d 142, 14647
(1st Cir.), cert. denied, 368 U.S. 831, 82 S.Ct.
53, 7 L.Ed.2d 33 (1961). A clear example of
an abuse of discretion exists where the trial
court fails to consider the applicable legal
standard or the facts upon which the exercise
of its discretionary judgment is based. See
McNickle v. Bankers Life & Cas. Co., 888
F.2d 678, 680 (10th Cir.1989) (reviewing a
district court’s 60(a) motion under an abuse
of discretion standard). We believe the dis-
trict court’s decision to deny Ms. Ohlander’s
motion solely on the grounds of her contempt
and without considering any additional cir-
cumstances, amounts to a failure to exercise
discretion, and is, consequently, an abuse of
that discretion.



1538

C. Merits of Ms.
Motion

1. Traditional Factors

[12] Although the district court’s failure
to apply the correct legal standard could
serve as a basis for remand, in the interest of
efficiency and judicial economy, and in the
interest of providing immediate guidance as
to the most appropriate direction of this case
in light of the Convention’s purpose, we turn
to the merits of Ms. Ohlander’s motion to
dismiss. Clark, 13 F.3d at 1411-13 (consid-
ering on appeal the merits of motion to dis-
miss after district court abused its discre-
tion); Park County Resource Council v.
United States Dept. of Agric., 817 F.2d 609,
617-18 (10th Cir.1987) (“Although failure to
apply correct legal standard could be basis
for remand to the district court, we have
found that remand is not necessary where
there is no dispute regarding the underlying
facts and where it is in the interest of judicial
economy and efficiency to decide the mat-
ter.”); see also McCord v. Bailey, 636 F.2d
606, 613 (D.C.Cir.1980) (although inadequate
findings and conclusions may be remanded to
the district court for supplementation, appel-
late court will not remand for more specific
findings if doing so will consume judicial
resources without serving any purpose). We
believe, as is obvious from our remaining
analysis, no dispute regarding the underlying
facts exists and the existing record is ade-
quate to address the issues of concern.

Ohlander’s 41(a)(2)

[13,14] Mr. Larson argues that to grant
Ms. Ohlander’s motion would subject him to
legal prejudice. More specifically, Mr. Lar-

6. The dissent opines our statement here “is a
conclusory statement lacking support in the rec-
ord” because between the time Ms. Ohlander
initiated the Convention proceeding and filed her
motion to dismiss, Ms. Ohlander ‘“‘did virtually
nothing to affirmatively move her case along.”
Unfortunately, this court has yet to explicitly
define ‘“‘diligence” in the context of a Rule
41(a)(2) motion to dismiss. While the dissent
purports an ‘“‘affirmative act” requirement, the
cases from this circuit touching on the issue
characterize diligence quite differently. Allflex,
77 F.3d at 358 (movant’s request for additional
time to respond to proffered facts and to conduct
further discovery constituted lack of diligence);
Clark, 13 F.3d at 1412 (movant’s failure to ex-
haust state claims for purposes of habeas review
“cannot be construed as lack of diligence”); see
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son argues he would be unfairly prejudiced:
by Ms. Ohlander’s excessive delay and lack of
diligence, and by the lack of a sufficient
explanation in favor of dismissal. See All-

flex, 77 F.3d at 3568. Mr. Larson argues Ms.

Ohlander’s filing of her motion to dismiss
eleven months after the initiation of the pro-
ceedings and after Mr. Larson had requested
a final pretrial hearing constitutes delay and
lack of diligence. However, while Ms. Ohlan-
der moved to dismiss her petition eleven
months after she initiated the proceeding,
our examination of the record illustrates Ms.
Ohlander filed her motion to dismiss only
after Mr. Larson had filed his application for
Julia’s return with the United States Central
Authority. Therefore, the most persuasive
reason to file a motion to dismiss did not
arise until eleven months following the initial -
proceeding’s initiation. As a result, the tim-
ing of Ms. Ohlander’s motion could not con-
stitute excessive delay sufficient to legally
prejudice Mr. Larson. Moreover, the record
shows Ms. Ohlander’s counsel was actively
and diligently moving forward with the case
regardless of Ms. Ohlander’s absence.
Counsel was present at and participated in
every hearing.® Therefore, we conclude
there was no improper delay or lack of dili-
gence on Ms. Ohlander’s part sufficient to
legally prejudice Mr. Larson.

[15] Further, we believe the reasons Ms.
Ohlander has given for granting the motion
to dismiss are not insufficient such that they.
prejudice Mr. Larson. In her motions to
dismiss, Ms. Ohlander argued her petition’
was moot and because Julia was no longer in

also, United States v. Outboard Marine Corp, 7891
F.2d 497, 504 (7th Cir.1986) (lack of diligence:
may be shown by evidence of bad faith or unwar,
ranted delay). We are not certain what “affirma-
tive acts” the dissent would require, and to the'
extent it would require a movant to file addition-
al motions prior to a motion to dismiss, all in the
name of “affirmative acts,” we disagree. In fact,
affirmative acts to prolong litigation more typi«:
cally provide a basis for finding excessive delay;
and lack of diligence. See, e.g., Allflex, 77 F.3d ath
358. The record before us shows counsel was
present at and fully participated in all hearings’
and, outside the motions to dismiss, which were*
timely filed, did not cause undue delay. Conse-;
quently, there is adequate support in the record,
to reach our conclusion.

\
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Utah, the Convention’s art. 12 allowed for a
stay or dismissal of the proceedings. Ms.
Ohlander also relied on the fact Mr. Larson
himself initiated a duplicative action in Swe-
den as further support for the imposition of
the Convention’s art. 12 dismissal provision.
Certainly, the first two reasons alone are
insufficient to support a motion to dismiss
and could give parents an undue incentive to
flee from Hague Convention proceedings.
However, as discussed at length below, we
place greater weight on Ms. Ohlander’s prof-
fered reasons that Mr. Larson initiated a
second action in Sweden and that the Con-
vention’s art. 12 lends support for dismissing
the United States proceeding. Ms. Ohlan-
der’s reasons for requesting the motion to
dismiss are not insufficient such that they
legally prejudice Mr. Larson. Rather, as
Ms. Ohlander emphasizes, by initiating a ju-
dicial proceeding in Sweden Mr. Larson him-
self, along with the Convention’s terms, pro-
vided the most persuasive reason to dismiss
the United States district court proceeding.
Mr. Larson is hard pressed to argue he is
prejudiced by his own actions.

[16] Mr. Larson also argues the motion
to dismiss should not be granted because his
response to Ms. Ohlander’s Hague Conven-
tion petition should be construed as a coun-
terclaim. It is true a court may construe a
pleading mistakenly designated as a defense
as a counterclaim when justice requires.
Fed.R.Civ.P. 8(c). However, because Mr.
Larson filed his own Hague Convention peti-
tion in Sweden, we remain unconvinced jus-

1. The dissent claims that by relying on the fact
Mr. Larson initiated the second proceeding in
Sweden we are somehow “punishing’” Mr. Lar-
son for enlisting the aid of the Sweden courts.
On the contrary, we are only holding Mr. Larson
accountable for his actions. Even though Julia
was no longer within the United States when Mr.
Larson filed the petition in Sweden, the United
States court retained jurisdiction to determine
Julia’s state of habitual residence. See 42 U.S.C.
§ 11603(b). The United States district court had
jurisdiction over the original petition as the court
“in the place where the child is located at the
time the petition is filed.” Therefore, even
though Julia was removed, the United States
Court retained jurisdiction to determine the
child’s place of habitual residence. Additionally,
the permissive language of the Convention's art.
12 dismissal provision, which allows a court to
stay or dismiss an action versus mandating a
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tice requires us to construe Mr. Larson’s
response to Ms. Ohlander’s petition as a
counterclaim in this case. Mr. Larson chose
to assert his claims in a court of another
jurisdiction. Justice does not require us to
tortuously construe his response to Ms. Ohl-
ander’s petition simply to retain jurisdiction
over this matter. Had Mr. Larson wanted
the United States courts to adjudicate his
claim Ms. Ohlander wrongfully removed Julia
from Utah, he would have been far better
served by filing a cross-petition with the
district court rather than initiating an-entire-
ly new proceeding in Sweden. Consequently,
we refuse to construe Mr. Larson’s response’
as a counterclaim.”

2. Additional Relevant Factors

[17] As already noted, given the unique
circumstances of this case, the district court
should have considered the importance of a
proper, uniform interpretation of the Con-
vention, along with a consideration of the
Convention’s purpose, when evaluating the
merits of Ms. Ohlander’s motion to dismiss.
‘We now consider those factors.

a. Proper Interpretation of the Hagﬁe
Convention’s Procedures

When the district court considered wheth-
er Ms. Ohlander’s removal of Julia from
Utah was wrongful, it misconstrued the Con-
vention’s contemplated procedures. ' Accord-
ing to the Convention, once a petition is filed,
a court should consider only whether a re-

dismissal once a child is removed, suggests the
United States court retained jurisdiction even
after Julia was removed from Utah. ,

Rather than relying on the original action, Mr.
Larson initiated a second proceeding, which has
resulted in a ruling contrary to his interests and
which has resulted in two conflicting internation-
al decisions, a problem we must somehow ad-
dress. Certainly, we are not punishing him by
subjecting him to the results of the proceeding
he, in fact, initiated. Further, the fact Mr. Lar-
son attempted to limit the Sweden court’s juris-
diction is of no moment. Once Mr. Larson filed
the petition in the Sweden court, that court had
proper jurisdiction to determine Julia’s place of
habitual residence regardless of the fact Mr. Lar-
son attempted to limit the Sweden court’s review
to the 1994 removal. Hague Convention, art. 3,
51 Fed.Reg. at 10498.
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spondent’s removals of a child are wrongful.
See Hague Convention, arts. 3, 12, 51 Fed.
Reg. at 10498, 10499, 42 U.S.C. § 11603(b),
(e). Here, antithetic to the Convention’s in-
tent as a whole, the court considered whether
the petitioner’s removals of the child were

wrongful.

[18] When Ms. Ohlander petitioned the
United States district court for Julia’s return
to Sweden, the issue before the court was
whether Mr. Larson's removal of Julia from
Sweden was wrongful pursuant to the Con-
vention. Hague Convention, art. 3, 51 Fed.
Reg. at 10498. Once Ms. Ohlander removed
Julia from Utah, the issue became whether
Ms. Ohlander’s removals were wrongful. Id.
By filing his own petition in the Sweden
courts, Mr. Larson chose to adjudicate Ms.
Ohlander’s removals of Julia in the foreign
court rather than in the United States dis-
trict court. The district court’s consideration
of Ms. Ohlander’s removal of Julia without
Mr. Larson having filed a cross-petition in
that court was contrary to the Convention’s
intended procedures.

Additionally, denial of Ms. Ohlander’s mo-
tion to dismiss renders Ms. Ohlander’s most
relevant defense to Julia’s return to Utah
unavailable, namely, the “settled environ-
ment” defense. Hague Convention, art. 12,
51 Fed.Reg. at 10499, 42 U.S.C.
§ 11603(e)(2)(B). Under the Convention’s
plain terms, one defense to a child’s return is
showing the petition was filed a year after
the child’s removal or retention and that the
child has become settled in his or her new
environment. Hague Convention, art. 12, 51
Fed.Reg. at 10499, 42 U.S.C.
§ 11603(e)(2)(B). When Ms. Ohlander filed
her petition, she was asking for Julia’s return
to Sweden; any defenses to Julia’s return,
under Article 12 or otherwise, were available
only to the respondent, Mr. Larson. See
Hague Convention, art. 12, 51 Fed.Reg. at

8. The dissent takes issue with our interpretation
of the availability of this defense to Ms. Ohlan-
der. Apparently, the dissent interprets the Con-
vention as restricting the Sweden court’s review
to Ms. Ohlander’s 1994 removal of Julia and not
to allow review of Ms. Ohlander’s additional
retentions and removals of Julia, particularly Ms.
Ohlander’s 1992 removal of Julia from Utah. We
disagree with this interpretation. The Conven-
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10499, 42 U.S.C. § 11603(e)(2)(B). Conse-
quently, Ms. Ohlander could not, under the
Convention’s contemplated procedures, prop-
erly assert the “settled environment” de-
fense. However, once Mr. Larson filed his
own petition in Sweden seeking to adjudicate
Ms. Ohlander’s removal of Julia from Utah,
Ms. Ohlander rightfully could assert the “set-
tled environment” defense. Hague Conven-
tion, art. 12, 51 Fed.Reg. at 10499, 42 U.S.C.
§ 11603(e)(2)(B). Conversely, had Mr. Lar-
son filed a cross-petition in the United States
district court for Julia's return to Utah, rath-
er than instigating an entirely new action in
Sweden, Ms. Ohlander properly could have
asserted her defenses in the United States
district court. Since Mr. Larson chose to
initiate a second Convention proceeding in
Sweden, Sweden was the jurisdiction where
the claims and defenses of both Ms. Ohlander
and Mr. Larson could be more fairly adjudi-
cated. Therefore, the proper interpretation
of the Convention weighs in favor of dismiss-
ing the United States action and allowing the
issues to be decided in Sweden.?

This result is further supported by the
plain language of the Convention’s art. 12,
which states “where the judicial or adminis-
trative authority in the requested State has
reason to believe the child has been taken to
another State, it may stay the proceedings or
dismiss the application for the return of the
child.” Hague Convention, art. 12, 51 Fed.
Reg. at 10499. While this language is per-
missive rather than mandatory, its words
merit a court’s consideration when denying a
motion to dismiss. Congress has declared
the importance of “the need for uniform in-
ternational interpretation of the Convention.”
42 U.S.C. § 11601(b)3)(B). Article 12 helps
to ensure two disparate courts will not reach
conflicting decisions by encouraging courts to
dismiss or stay their actions where appropri-
ate. This case poses a perfect example of
the need for Article 12's dismissal provisioh:

tion is intended to provide finality to the parties,
and it is our duty to see this intent carried out.
We note this is an extremely difficult case, deal-
ing with the Convention's interpretation, an area
singularly lacking in helpful precedent or con-
gressional guidance. It is merely our duty to
resolve this case as best we can in accordance
with our interpretation of the Convention and to
give import to the intentions of that Convention.
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the United States district court had knowl-
edge that Julia had been taken to Sweden,
gnd that a second action initiated by Mr.
Larson was pending in Sweden, where all the
parties, including the child, were present.
Therefore, we conclude the adherence to in-
tended Hague Convention procedures sup-
port Ms. Ohlander’s motion to dismiss.

'b. Intent of the Hague Convention

Failing to grant the motion to dismiss
where a second duplicative action has been
filed in a different country would potentially
render the Hague Convention meaningless.
Part of the Convention’s intent is “to ensure
that rights of custody and of access under
the law of one Contracting State are effec-
tively respected in other Contracting States.”
Hague Convention, art. 1(b), 51 Fed.Reg. at
10498. Prior to the Convention, when faced
with an unfavorable custody decision, a par-
ent would flee to another country in search of
a custody decision in his or her favor. This
would often result in two conflicting custody
decisions without guidance as to which coun-
try’s custody decision had preference. The
Hague Convention was drafted with the in-
tent to remove forever the incentive for a
parent to flee across borders to obtain a
favorable ruling. Letter of Transmittal from
President Ronald Reagan (Oct. 30, 1985),
reprinted in 51 Fed.Reg. 10494, 10,495
(1986); Pub. Notice 957, 51 Fed.Reg. 10494,
10505 (1986). Under the Convention, a child
is to be expediently returned to his or her
state of habitual residence “so that a court
there can examine the merits of the custody
dispute and award custody in the child’s best
interests.” Pub. Notice 957, 51 Fed.Reg. at
10505. As a result, the Convention was
meant, in part, to lend priority to the custody
determination hailing from the child’s state
of habitual residence.

While the Convention proceedings in this
case certainly have not achieved this intend-
ed result, a refusal to dismiss this action only
exacerbates the problem. By failing to dis-
miss the United States action we would allow
to stand two conflicting decisions regarding

9. The dissent opines our reliance on this factor is
ironic because the conflict between the two deci-
sions was merely “potential” at the time Mr.
Larson filed the duplicative action in Sweden. It

Julia’s state of habitual residence, which
could very well require a Hague Convention
to determine which Hague Convention deter-
mination is valid. This, of course, is absurd.
By dismissing this action, we instead require
these and future litigants to choose which
jurisdiction will determine a child’s state of
habitual residence, thereby salvaging what
we can of the Convention’s intended pur-
pose.?

Failing to grant the motion to dismiss also
could create a new incentive for parents to
flee Hague Convention proceedings in the
hope of obtaining' a second, more favorable
Convention determination in another coun-
try. We then would be left to solve the
riddle of which competing ruling in each case
is valid. ThlS is a task we refuse’ to acquire.
Rather, we believe the parties’’ interests
would be best represented and judicial re-
sources best spent if parents engaged in this
type international custody battle are re-
quired to resolve their dispute in one juris-
diction or the other. ‘Holding Mr. Larson
and future litigants to one jurisdiction gives
import to the Convention’s intended mean-

ing.

c. Ms. Ohlander’s Contempt

[19-21] Certainly, the court’s interest in
ensuring a party’s compliance with its orders
is a great one, enforceable by fines or impris-
onment, Spallone v. United State.s, 493 U.S.
265, 276, 110 S.Ct. 625 632—33 107 L.Ed.2d
644 (1990). However, a court is obliged to
use the “‘least possible power adequate to
the end proposed.”” Id. at 276, 110 S.Ct. at
632 (quoting United States v. Yonkers, 856
F.2d 444, 454 (2d Cir.1988), and Anderson v.
Dunn, 6 Wheat. 204, 231, 5 L.Ed. 242 (1821)).
Here, certainly other measures were avail-
able to compel compliance, such as personal
sanctions against the mother, or possibly
staying a decision pending the child’s return.

Under the provisions of the International
Child Abduction Remedies Act, the district
court has the authority to implement mea-

is precisely the “potential” conflict between dif-
ferent countries’ custody decisions that made the
Convention necessary.
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sures to “prevent the child’s further removal
or concealment before the final disposition of
the petition.” 42 U.S.C. § 11604. Given Ms.
Ohlander’s history of removing Julia from
the United States, to prevent Ms. Ohlander
from repeating this ‘behavior, perhaps the
district court should have imposed more rigid
measures, such as requiring Ms. Ohlander to
surrender both her and Julia’s passports to
the clerk of court prior to receiving physical
custody of Julia, or leaving custody with Mr.
Larson pending the petition’s outcome. See
Currier v. Currier, 845 F.Supp. 916, 923
(D.N.H. 1994) (dlstrlct court requiring peti-
tioner surrender her and her children’s pass-
port to the court’s clerk pending appeal).
However, if such measures are not imposed,
or if they fail, the court is not thereby re-
leased of its duty to consider the merits of
the parties’ cases when considering how best
to enforce compliance. In sum, there is no
doubt Ms. Ohlander’s actions were contempt-
ible, for she brazenly thumbed her nose at
the United States district court’s order not to
remove Julia from Utah; nevertheless, such
conduct does not warrant a court denying a
motion to dismiss solely on that ground

In sum, we hold it necessary to dismiss
this action. Mr. Larson does not suffer legal
prejudice from such a dismissal, and the
balance of relevant factors, along with the
intent of the Conventlon, weigh in favor of
dismissal. s

, We REVERSE the district court and RE-
MAND with instructions to dismiss the peti-
tion without prejudice.

MURPHY, Circuit Judge, dissenting.

I concur in the majority’s conclusion that
the district court erred in failing to consider
the governing legal standards and relevant
facts relating to Ms. Ohlander’s Fed.R.Civ.P.
41 motion to dismiss. Rather than resolve
the Rule 41 issue ourselves, however, we
should remand this case to the district court
for an appropriate Rule 41 evaluation and an
accompanying adequate development of the

1. As discussed on pages 1534-35, the only other
factor the majority articulates in favor of Ms.
Ohlander’s motion is its conclusory statement,
lacking support in the record, that there was no
excessive delay and lack of diligence on Ms.
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record in light of the new law established by}
this court’s opinion. Therefore, I dissent
from the majority’s resolution of the motiotf
to dismiss on the merits and its failure'td

remand. ey
il

“frrgd

A. Rule 41(a)(2) Factors g

The trial court denied Ms. Ohlander’s Féd.
R.Civ.P. 41(a)(2) motion to dismiss for the
sole reason that Ms. Ohlander was in co -
tempt of court. In doing so, the courtf i
to consider the appropriate legal stand
under Rule 41(a)(2). Although the trial co%
could properly consider Ms. Ohlander’s cony
temptuous conduct, it was also required {g
evaluate other governing legal criterigy
McNickle v. Bankers Life & Cas. Co...88§
F.2d 678, 680 (10th Cir.1989) (noting trigk
court errs when it fails to consider applicable’
legal standard or facts on which exercisev’oh{
discretionary judgment is based). Its failité:
to do so requires reversal. = lugse

iinaly

Ironically, the majority has reversed thﬁ
district court for refusing to grant Ms. :Qh
ander’s motion for the sole reason that
was in contempt of court, yet ruled de nu%
that Ms. Ohlander’s motion should be gran|
ed for the sole reason that Mr. Larson lrd@
ated his own Hague Convention proé@éﬂ&!
ings.! The district court was reqmreﬂ

evaluate fairly all Rule 41 factors; we sh
similarly be bound. An adequate reco
remand, however, would be necessary

F.3d 1407, 1411 (10th Cir.1993).
we adopted the following factors ::-..“‘
“legal prejudice” to the opposing pat I

Ohlander’s part in
Stripped of this unsupported assertion, it
dent that the majority’s outcome rests o :
the desire to avoid a potentially conflicting'tisf
sion from another sovereign state. '
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at 1411. This list is not exhaustive; a court
may also consider other relevant factors in
its Rule 41(a)2) analysis. Phillips USA,
Inc. v. Allflex USA, Inc, 77 F.3d 354, 358
(10th Cir.1996) (noting above factors are not

exclusive, but instead are guides for district

court).

~ The record does not address Mr. Larson’s
effort and expense of preparation for trial.
Ms. Ohlander did not file her motion to dis-
miss, however, until Mr. Larson had filed a
request for a final pretrial conference, sug-
gesting that Mr. Larson had completed sub-
stantial trial preparation. If so, this would
weigh against granting a motion to dismiss.

As to the second Tansy factor, the majori-
ty states that “the record shows Ms. Ohlan-
der’s counsel was actively and diligently mov-
ing forward with the case regardless of Ms.
Ohlander’s absence.” Maj. Op. at 1538. A
review of the docket sheet, the only record of
Ms. Ohlander’s litigation activity, undermines
this assertion. The docket reveals that Ms.
Ohlander waited almost a year after initiat-
ing her action before filing her motion to
dismiss. During this time she did virtually
nothing to affirmatively move her case along;
instead, she merely responded through coun-

sel to Mr. Larson’s efforts to obtain a con-.

tempt order and the return of Julia to Utah.
Thus, if anything, the limited record before
us supports the conclusion that Ms. Ohlander
did not diligently prosecute this action. In-
deed, her conduct in absconding with Julia in
violation of the court order belies a motiva-
tion to move her case forward. A remand
would be useful on this point to explore
whether she or her counsel made any efforts
to prosecute the case that do not now appear
in the record. '

The majority also opines that because Ms.
Ohlander filed her motion to dismiss after
Mr. Larson filed his application with the
United States Central Authority, “the timing
of Ms. Ohlander’s motion could not constitute
2. As noted on pages 1535-36, his filing in Swe-

den was also mandated by the United States
enabling legislation for the Hague Convention,

excessive delay sufficient to legally. prejudice
Mr. Larson.” Maj. Op. at 1538: The logic of
this statement is unclear. The filing of her
motion in no way reflects her pre-filing dili-
gence in prosecuting her case once she re-
moved the child from the United States in
violation of the district court’s order.. In-
deed, Mr. Larson’s application with the Unit-
ed States Central Authority is absolutely ir-
relevant to an evaluation of whether Ms.
Ohlander diligently pursued her separately
filed action before the United States District
Court.

Finally, Ms. Ohlander did not provide a
sufficient explanation of her need for dismiss-
al. Ms. Ohlander gave three reasons for her
Rule 41 motion, all derived from her fleeing
with the child in violation of the district
court’s order and her defiance of the district
court’s subsequent order that the child be
returned to Utah. None of Ms. Ohlander’s
reasons warrant dismissal of her action. The
majority forthrightly . acknowledges . that
granting Ms. Ohlander’s motion based on her
first two reasons (that her petition was moot,
and the child was no longer in the state of
Utah) would create a perverse incentive for
others to use United States courts to obtain
physical control of their children and then
unlawfully flee the United States. Thus,
these reasons concededly provide no support
for Ms. Ohlander’s motion.

The majority concludes that Ms. Ohlan-
der’s third reason for dismissal, Mr. Larson’s
application to the Swedish Authority and his
subsequent petition to thé Swedish court,
“provided the most persuasive reason to dis-
miss the United States district court pro-
ceeding.” Maj. Op. at 1539. Punishing Mr.
Larson for enlisting the aid of the only sover-
eignty with physical control of his child, how-
ever; ignores the practical and emotional di-
lemma with which Mr. Larson was faced.
Litigating this matter in the United States
could not provide Mr. Larson what he sought
most: contact with his child. With his child
in Sweden, albeit unlawfully, Mr. Larson had
no real alternative but to seek Swedish assis-
tance.? Otherwise, he was faced with the
devastating potential of a lingering loss of
contact with his daughter. In addition, Mr.

the International Child Abduction Remedies Act,
which provides jurisdiction only to courts “in the
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Larson had strategic litigation reasons for
filing in Sweden when he did. The Hague
Convention allows a parent who has fled even
unlawfully with a child to assert a settled
environment defense to a petition for return
of a child if the petition is not filed within one
year from the date the child is taken. Hague
Convention on the Civil Aspects of Interna-
tional Child Abduction, Dec. 23, 1981, art. 12,
51 Fed.Reg. 10494, 10499 (1986). Mr. Lar-
son, therefore, had only one year to file if he
wanted to prevent Ms. Ohlander from creat-
ing this defense by her unlawful flight. Un-
der these circumstances, Mr. Larson’s filing
in Sweden does not in any way compel the
dismissal of the United States action.

B. Additional Factors

1. Appropriate Forum

The majority maintains that Sweden was
“the jurisdiction where the claims and de-
fenses of both Ms. Ohlander and Mr. Larson
could be more fairly adjudicated.” Maj. Op.
at 1540. Specifically, the majority bases its
preference for a Swedish adjudication on the
presence of all the parties, including Julia, in
Sweden, and its view that only in Sweden
could Ms. Ohlander assert a “settled environ-
ment” defense. :

Placing weight on the presence of all par-
ties in the Swedish proceedings is inappropri-
ate. The precipitating reason for all parties’
participation in the Swedish action was Ms.
Ohlander’s unlawful flight from the United
States with Julia. Had Ms. Ohlander obeyed
the district court’s order and remained in
Utah with Julia during the pendency of the
United States proceedings, all parties would
have been physically present for the United
States proceedings. Instead, Ms. Ohlander
chose to participate through counsel rather
than to personally attend the United States
trial. Her unlawful absence from the United
States trial should not accrue to her benefit.

The majority’s view that the settled envi-
ronment defense is available only in Sweden
is similarly flawed. Article 12 of the Hague
Convention creates the settled environment

place where the child is located at the time the
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defense only when “a period of less than one
year has elapsed from the date of the wrong-
ful removal or retention.” Hague Conven-
tion, art. 12, 51 Fed.Reg. at 10499. Because
Mr. Larson filed in Sweden within one year
of Ms. Ohlander’s removal of Julia, the de-
fense was unavailable to Ms. Ohlander in the
Swedish action. Similarly, if Mr. Larson had
complied with the majority’s ruling and filed
in the United States within one year of Ju-
lia’s removal, the defense would have been
unavailable in the United States action.
Furthermore, the majority erroneously as-
serts that denying Ms. Ohlander’s motion to
dismiss renders the settled environment de-
fense unavailable to her in the Utah action.
The availability of the settled environment
defense hinges on the filing and timing of
Mr. Larson’s own petition, not on whether
Ms. Ohlander’s motion to dismiss is granted
or denied.

2. Hague Convention Procedures

The majority also states that Mr. Larson
“chose to assert his claims in a court of
another jurisdiction,” Maj. Op. at 1539 (em-
phasis added), and that he would have been
better served by filing a cross-petition in the
United States District Court. Mr. Larson
did not, however, have a choice where to file
his petition once Ms. Ohlander took Julia to
Sweden. Section 11603(b) of the Interna-
tional Child Abduction Remedies Act, the
enabling legislation for the Hague Conven-
tion, provides: -

Any person seeking to initiate judicial pro-
ceedings under the Convention for the re-
turn of a child or for arrangements for
organizing or securing the effective exer-
cise of rights of access to a child may do so
by commencing a civil action by filing a
petition for the relief sought in any court
which has jurisdiction of such action and
which is authorized to exercise its jurisdic-
tion in the place where the child is located
at the time the petition is filed.

42 US.C. § 11603(b) (emphasis added). At
the time Mr. Larson filed his petition in
January 1995, Julia was in Sweden, not Utah.
At that point in time, the enabling legislation

petition is filed.” 42 U.S.C. § 11603(b).
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for the Hague Convention itself compelled
Mr. Larson to file in Sweden because of
Julia’s presence there; it was the only nation
with jurisdiction.

Mr. Larson was careful to limit hlS Swed-
ish petition to the issue of Ms. Ohlander’s
taking of Julia in February 1994. The peti-
tion specifically informed the Swedish court
of the Hague Convention proceedings pend-
ing in the United States District Court for
the District of Utah, and that Mr. Larson
was not intending to confer jurisdiction on
the Swedish courts over the Hague Conven-
tion matters that were properly before the
United States District Court. Mr. Larson
also requested that the Swedish courts await
the district court’s ruling on those matters.

After the United States District Court en- -

tered its findings and conclusmns. the United
States Central Authonty notified Sweden of
the United States ruling and asked that the
Swedish court limit its decision to the issue
presented in Mr. Larson’s petition. In a
memo to Sweden’s Central Authority, a rep-
resentative of the Office of Children’s Issues
stated:
The only unresolved Hague Convention is-
sue for the Swedish courts to rule upon is
the final resolution of Ms. Ohlander’s most
recent removal of the child from Utah on
" February 1, 1994. There is no doubt that
Sweden is the “requested State” for the
adjudication of that issue, and that the
Swedish courts have exclusive jurisdiction
to make a final resolution of that matter in
accordance with the provisions of the
Hague Convention. Regarding that re-
moval, the U.S. Court, as a judicial author-
ity: of the “requesting State,” has made
findings in accordance with Article 15 of
the Convention, namely that the removal
was in breach of Mr. Larson’s actually-
exercised rights of custody under Utah
law, and that Mr. Larson neither consent-

w

Before the Sweden Supreme Administrative
Court created the international conflict in deci-
sions, the United States Central Authority en-
treated the Swedish courts:

It is only through [ ] cooperation that the
Hague Convention can successfully resolve
these international conflicts over children, as it
was designed to do. The present case offers a
perfect illustration: A Hague Convention judg-
ment from Sweden which respects the prior

ed to. nor acquiesced in the remaval.
These findings, coupled with the judicially
established fact that the child was habitu-.
ally resident in Utah in November 1993,
where she continued to live until the date
of said removal, clearly establish that this
was a new wrongful removal within the
meaning of Article 3 of the Convention.

Memorandum from Mr. James L. Schuler,
Office of Children’s Issues, United -States
Central ‘Authority, to Central Authority of
Sweden 2 (August 14, 1995). :

The' Hague Convention procedures thus
not only required Mr. Larson to file in Swe-
den, where the child was located, but also
allowed him to limit his petition to the one
issue not before the United States District
Court. By following Hague Convention pro-
cedures and limiting his Swedish petition, he
did not voluntarily create the potential for
conflicting international decisions. . ;

3. Conflicting Decisions

The majority’s desire to avoid conflicting
decisions of sovereign states is a worthjr goal.
Nevertheless, no law, national or internation-
al, can be expected to resolve such conflicts
in all cases, particularly cases involving a
mother and father warring over their off-
spring. To base the outcome of this case on
a potentially conflicting decision of Sweden is
to unjustifiably abandon the rights of a Unit-
ed States citizen in the name of interpational
comity. It is indeged ironic to do so when the
substantive decision of the district court was
not in conflict with any extant Swedish deci-
sion at the time of its promulgation. To the
contrary, the Swedish decision favorable to
Ms. Ohlander created the conflict in the deci-
sions of two sovereign nations. ' The Swedish
decision was issued after and in conflict with
the district court decision.® See United
States ex rel. Saroop v. Garcia, 109 F.3d 165,
169-70 (3d Cir.1997) (“As a condition to hon-
oring a foreign country’s judicial decrees, the

Hague Convention judgment from the U.S. will
put an end to the international jurisdictional
competition between these States and will al-
low for a final and long-overdue custody adju-
dication, thus providing for the best interests
of the child and finally allowing her to develop
stable, secure family relationships, On the
other hand, a Hague Convention judgment
from Sweden which disregards the prior
Hague Convention judgment from the United
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Court also requires reciprocity on the part of
the foreign nation.”); Remington Rand
Corp.—Del. v. Business Sys. Inc., 830 F.2d
1260, 1273 (3d Cir.1987) (noting comity must
be “two-way street” and reciprocity is consid-
eration of “extreme importance”).

Because no Hague Convention decisions
had been rendered by any Swedish courts at
the time the district court ruled on the mo-
tion to dismiss, it is furthermore inappropri-
ate for this court to base its ruling on the
conflict in decisions. See Maj. Op. at 1541
(“By failing to dismiss. the United States
action we would allow to stand two conflict-
ing decisions regarding Julia’s state of habit-
ual residence....”). Instead, our review
should be limited to those factors before the
district court at the time it ruled. New
factual matters should only be considered by
the district court in the exercise of its discre-
tion on remand.

4 Consideration of Ms. Ohlainder’s Con-
tempt

The district court’s consideration of Ms.
Ohlander’s contempt of court was entirely
appropriate. Although the district court con-
sidered this to the exclusion of other relevant
criteria, its actions in doing so are under-
standable, if not correct. Ms. Ohlander
availed herself of the services of the district
court to obtain temporary custody of the
child." ‘She then fled this country in direct

Stites would only perpetuate and escalate the
already intolerable conflict, as the parties
would then possess contradictory Hague Con-
vention judgments in their favor from their
respective States, which would be the most
unstable and insecure situation imaginable.
Such a situation would guarantee that which-
ever parent has possession of the child would
not dare allow the other parent access to the
child, and the parent without possession of the
child would have no option but to resort to
force in order to have dny contact with the
child.

Memo from Mr. James L Schuler, Office of

Children’s Issues, to Central Authority of Sweden

'2-3 (August 14, 1995).

4. Rule 4j(a)(2) provides: “If a counterclaim has
been pleaded by a defendant prior to the service
upon the defendant of the plaintiff’s motion to
dismiss, the action shall not be dismissed against
the défendant’s objection unless the counterclaim
can remain pending for independent adjudica-
tion by the court.” Fed.R.Civ P. 41(a)(2).
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violation of 'the very order by which she
obtained physical control of the child. Her
conduct can neither be ignored nor reward-
ed. Although this should not control the
district court’s decision to the exclusion of
other governing factors, it may fairly be giv-
en significant weight in the court’s overall
analysis.

C. Treatment of Larson’s Defenses as
Counterclaims

The majority rejects Mr. Larson’s request
that his response to Ms. Ohlander’s petition
be treated as a counterclaim or, for Hague
Convention purposes, a petition.! Maj. Op.
at 1538-39. Rule 8(c) of the Federal Rules
of Civil Procedure allows a court to treat a
defense as a counterclaim, “if justice so re-
quires.” In Mr. Larson’s response to Ms
Ohlander’s petition, he alleges that the Unit-
ed States was, and at all times had been, the
country of Julia’s habitual residence as de-
fined under the Hague Convention, and
prays for his daughter’s return to his physi-
cal care and control. The essence of Mr.
Larson’s response is generally equivalent to
the relief he would request were he to file his
own formal Hague Convention npetition.’
Treating Mr. Larson’s response as a counter-
claim would place the respondent’s removal
of the child and any proper settled environ-
ment defense before the district court, thus
eradicating the majority’s concern that such
issues could not be decided without Mr. Lar-

5. For example, Ms Ohlander’s petition before
the district court requested the following relief:

Petitioner requests that the child be immedi-
ately returned to her custody, and that she be
permitted to return to Sweden, which is the
country of habitual residence of both Petitioner
and the child, and that temporarily, pending
further hearing on this Petition, she be permit-
ted to retain custody of the child within the
jurisdiction of this Court pending this Court’s
final determination
Petition for Return of Child to Petitioner at 4:
Mr. Larson alleged substantially the same mat-
ters in his defenses. Justice would not be served
by requiring Mr Larson to file a separate plead-
ing, formally designated as a counterclaim, alleg-
ing the very matters already contained in his
defenses. To do so honors form over substance
in an emotionally charged setting where a parent
seeks to reestablish contact with his child.
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son’s own petition in the district court. See
Hague Convention, arts. 3 & 12, 561 Fed.Reg.
at 10,498-10,499; 42 U.S.C. § 11603(b), (e).
In light of Rule 41(a)(2) factors and the
Hague Convention’s objective of protecting
children from the law of “grab and run,”
(Maj. Op. at 1534-35), the interests of justice
are indeed served by construing Mr. Lar-
son’s response as a counterclaim.

D. Conclusion

The majority has reversed the district
court for refusing to dismiss Ms. Ohlander’s
petition on the basis of her contempt of court
and instead has ruled de novo that Ms. Ohl-
ander’s motion should have been granted.
In doing so, the majority has considered
facts not before the district court at the time
it ruled. It has further allowed ‘those very
facts (i.e., conflicting international decisions)
to control the outcome of this appeal, to the
exclusion of other governing criteria.

This case should be remanded to the dis-
trict court for full consideration of Rule
41(a)(2) criteria.® The trial court failed to
consider critical factors governing Ms. Ohlan-
der’s motion. Consequently, the record of
such factors is incomplete. An appellate
court may decide a matter rather than re-
mand if the underlying facts are undisputed
and judicial economy and efficiency would be
furthered thereby. Park County Resource
Council, Inc. v. United States Dept. of Agric.,
817 F.2d 609, 617-18 (10th Cir.1987), over-
ruled on other grounds by Village of Los
Ranchos de Albuquerque v. Marsh, 956 F.2d
970, 978 (10th Cir.1992). Such is not the
case here. A remand is required when the
record needs further development. See
Mobley v. McCormick, 40 F.3d 337, 341 (10th
Cir.1994) (remanding when record inade-
quate to evaluate trial court’s consideration
of required criteria).

In this case, the record is simply insuffi-
cient to enable this court to apply adequately
the legal criteria governing Rule 41(a)(2) mo-
tions to dismiss. In addition, the majority

6. It is incongruous for this court to say that Rule
41 motions are addressed to the sound discretion
of the trial court and yet, rather than remand,
rule de novo that trial court discretion as a mat-
ter of law could only result in dismissal. Beyond
this incongruity, ruling de novo that Ms. Ohlan-
der's Rule 41 motion should be granted as a

has set forth a set of novel factors it believes
must be evaluated in this case. The trial
court had absolutely no notice that consider-
ation of such factors would be required in
this case. If the majority is going to require
a trial court to consider novel factors, that
court should be given an opportunity to _é}(er-
cise its discretion, address those factors on
remand and develop a meaningful record.
At that time, the district court could carefully
consider the mandate of the Convention’s
Article 12 which provides that a“forum may
stay or dismiss a Hague Convention pro-
ceeding when the subject child has been tak-
en to another State. Hague Convention, art.
12, 51 Fed.Reg. at 10,499.

In the context of this case, an appellate
ruling as a matter of law is inappropriate. 1
would reverse and remand for further pro-
ceedings on Ms. Ohlander’s Rule 41 motion
to dismiss.
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Owner of exclusive right to enforce pat-
ent for process for making granules of con-

matter of law assumes that the district court’s
discretionary ruling upon remand would be deni-
al of the motion, rather than granting the motion
or even staying the action, an alternative express-
ly contemplated by the Hague Convention.
Hague Convention, art. 12, 51 Fed.Reg. at 10,-
499.
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