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IN THE SUPREME COURT 
of the State of Utah 

HOTEL UTAH CO:MP ANY, a cor­
poration, 

Petitioner, 

vs. 

R. H. RALRY:MPLE, DANIEL ED­
vVARDS and H. FRED EGAN, 
constituting the Utah Labor Rela­
tions Board, and HOTEL AND 
RESTAURANT El\fPLOYEES 
ALLIANCE, LOCAL NO. 815, 

Defendants. 

BRIEF OF PETITIONER 

Case No. 
7212 
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IN THE SUPREME COURT 
of the State of Utah 

HOT~L UT~-\II CO:JIPAN"Y, a cor­
poration, 

Petitioner, 

vs. 

R. H. DALRY:JIPLE, DANIEL ED­
\Y ARDS and H. FRED EGAN, 
constituting the Utah Labor Rela­
tions Board, and HOTEL AND 
RESTAlTRAXT E:JIPLOYEES 
_\LLL-\XCE, LOCAL NO. 815, 

Defendants. 

BRIEF OF PETITIONER 

STATEMENT OF FACTS 

Case No. 
7212 

The petitioner herein, Hotel Utah Company, a Utah 
corporation, heretofore filed its Petition with this Honor­
able Court for a Writ of Certiorari to review the pro­
ceedings and order of the Utah Labor Relations Board. 

On the 24th day of February, 1948, the Hotel and 
Restaurant Employees Alliance, Local No. 815, filed its 
Petition for Investigation and Certification of repre-
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sentatives as provided for by Title 49-1-17, Subsection 
(c), Utah Code Annotate? 1943. Said petition set forth 
that the unit appropriate for the purpose of collective 
bargaining constituted the service department employees 
in the following classifications : 

Bell boys, porters, elevator operators (male 
and female), baggage check room attendants, 
doormen, page boys, valets and lobby porters. 

The Utah Labor Relations Board caused a notice 
to be served upon this petitioner, notifying it that a 
hearing would be held on the 4th day of March, 1948, 
at the State CapitDl at Salt Lake City, Utah. That on 
said day a hearing was conducted by the Honorable 
Daniel Edwards, one of the Commissioners of the de­
fendant, Utah Labor Relations Board. 

On the 8th day of March, 1948, the Utah Labor 
Relations Board made and entered its Election Order, 
in which it directed that an election be conducted dur­
ing the week of March 10, 1948 to ~farch 17, 1948, be­
tween the hours of f'even o'clock a.m. and seYen o'clock 
p.m., among employees of the Hotel Utah Company in 
the following described unit: 

All employees within the following classifica­
tions: Bellboys, porters, elevator operators, bag­
gage checkroom attendants, doormen, page boys 
and valets, excluding front office employees, 
clerks, housekeeping department employees, cul­
inary and banquet department employees, garage 
employees and all supervisory employees with 
authority to hire and fire such as superintendent 
of service, head porter, etc. 

2 
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On the 9th llay oi' ~farrh, 1948, the Utah Labor 
Relations Board, by C. E~. Coekayne, Investigator, gave 
notice of an election to be held among the employees 
designated in ~aid Election Order for the lOth day of 
~Iarch, 1948. 

On the 18th day of ~farrh, 1~)-1:8, the Utah Labor 
Helations Board 1nade and entered its Certification in 
which it certified the Hotel and Restaurant Employees 
.Alliance, Local X o. 81:-l, as the collertiYe bargaining rep­
re~entatiYe with respect to rate of pay, hours of labor 
and other conditions of emplo:v1nent with respect to the 
emplnyt'es in the appropriate unit set forth in the Elec­
tion Order, supra. 

On the 23rd day of }[arch, 1948, this petitioner 
lile(l its jfotion for Clarification, of which the following 
is a copy: 

•' Comes now the Hotel Utah, the above named 
respondent, and moves this Board for clarification 
of the Certification heretofore filed in the above 
entitled matter, upon the grounds and for the 
reason that the same is am,biguous, uncertain 
and indefinite in that the following cannot be 
understood by this respondent: 

• .... excluding front office employees, clerks, 
housekeeping department employees; culin­
ar)· and banquet department employees, gar­
age employees and all supervisory employees 
with authorit)' to hire and fire such as super­
intendent of service, head porter, 1etc.' 

This respondent cannot understand what this 
IIonorable Board means hy 'etc.' 

3 
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This respondent respectfully requests that 
this Board clarify its Certification, and if this 
respondent can be of assistance, we will be happy 
to be present at the hearing to discuss this Mo­
tion further. 

Dated this 23rd day of March, 1948. 

(s) CALLISTER, CALLISTER, 
& LEWIS 

Attorneys for Respondent" 

This petitioner filed with the Utah Labor Relations 
Board on the 31st day of March, 1948, a Motion to set 
aside the certification heretofore entered on the 18th 
day of March, 1'948, by the Utah Labor Relations Board 
upon the grounds that the Election Order, together with 
the Certification of the Board, was not predicated upon 
findings of fact, as to an appropriate unit for the pur­
poses of collective bargaining. That on the 31st day 
of March, 1948, this petitioner filed with the Board a 

Petition, in which it requested the Utah Labor Rela­
tions Board to continue its investigation of what con~ti­
tuted an appropriate unit for the purposes of collective 
bargaining. This petitioner alleged, among other things, 
that there was not sufficient evidence introduced to pre­
dicate any finding of fact as to what constituted an ap­
propriate unit for the purposes of collective bargaining. 
That in substance, said investigation was incomplete. 

On the 8th day of April, 1948, the Utah Labor Rela­
tions Board made and entered its Clarification of Cer­
tification, which provided in part as follows: 

''The Board has accepted the ~f otion and 

4 
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now issues the following clarification. That there 
should be excluded from the bargaining unit as 
set forth in the Certification issued March 18, 
1~)-!8: 

front offiee employees, clerks, housekeeping 
deparhnent en1ployees, culinary and banquet 
department en1ployees, garage employees 
and all supervisory e1nployees with author­
ity to hire and fire such as superintendent 
of service, head porter, etc. -

It is the intent of the Board that'' etc.'' means 
any other supervisory employees with related au­
thority as is designated to the superintendent of 
~Prvice and the head porter by the above named 
Respondent.'' 

The }lotion to Set Aside and Vacate, and the Peti,. 
tion requesting the Board to continue its investigation 
\i·ere both denied. 

On the 12th day of May, 1948, the Hotel and Restaur­
ant Employees Alliance, Local No. 815, filed a charge with 
the Utah Labor Relations Board, alleging that the said 
Hotel Utah Company had refused to bargain with the 
Hotel and Restaurant Employees Alliance, Local No. 
815, with respect to the employees in the unit heretofore 
set forth in the Election Order. 

The Board filed its Complaint ·on the 2nd day of 
.June, 1948, in which it alleged that, among other things, 
the Hotel Utah Company had refused to bargain collec­
tively, in food faith, with the Hotel and Restaurant Em­
ployees Alliance, Local No. 815, and therefore, was 1n 
violation of Title 29-1-16, Subsection 1 (d). 

5 
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It further alleged that Hotel Utah Company is en­
gaged in the Hotel and Restaurant business at Salt Lake 
City, and as such is engaged in intra-state commerce, 
and that the unfair labor practices charged in said com­
plaint affect intra-state commerce and the orderly opera-

tion of industry, contrary to Title 49, Chapter 1, Utah 
Code Annotated 1943, as amended. 

An Answer to said Complaint was filed on behalf 
of the Hotel Utah Company, in which the Hotel Utah 
Company denied that the Hotel and Restaurant Em­
ployees Alliance, Local No. 815, was the duly certified 
bargaining representative. 

The Hotel Utah Company further alleged that it 
was not required under the laws of the State of Utah 
to bargain, unless and until such time as the Board, by 
its Order, found an appropriate unit for the purposes 

of collective 'bargaining. It further denied that the un­
fair labor practices set forth in the Complaint on file 
herein affected intra-state commerce and the orderly 
operation of business under Title 49, Chapter 1, Utah 
Code Annotated 1943, as amended (Tr. 147, 148). 

On the 17th day of July, 1948, the Trial Examiner 
filed his Report, in which he set forth his Findings of 
Fact and Recommendations (Tr. 157, 158, 159). He re­
commended that petitioner be ordered to cease and de­
sist from refusing to bargain with the Hotel and Restaur­
ant Employees Alliance, Local No. 815. That the Hotel 
Utah Company be further ordered to begin bargaining, 

6 
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inunediat.ely, with the Fnion, respecting the wages, 
hours and ronditions of employ1nent for all employees 
included in the bargaining unit as found by the Board, 
and that the petitioner be ordered to make periodic re­
ports as to the progress of the negotiations. 

'Yithin the time required by law, that is, on the 
23rd day of July, 1~)-l-8, the Hotel Utah Company filed 
it Objections to the Intennediate Report of the Trial 
Exa1niner, Finding·s of Fact and Recommended Order 
(Tr. 17:~. 17-!). The Hotel Utah Company alleged among 
other things in its objection~, that there was no evidence 
to support the Board's action in determining that the 
unit a~ set forth in its Findings of Fact, paragraph six, 
ronstituted and was an appropriate unit for the pur­
poses of collective bargaining. Further, that the unit 
as detern1ined by the Board did not constitute an ap­
propriate unit for the purposes of collective bargaining 
as provided for by the Laws of the State of Utah. 

The Hotel Utah Cmnpany further alleged there was 
no evidence to support the Findings of Fact as set forth 
h~· the Examiner. 

On the 27th day of July, 1948, the Utah Labor Re­
lations Board made and entered its Order (Tr. 175), 
whieh is as follows: 

"The Utah Labor Relations Board, after 
consideration of a statement of Objections to 
Intermediate Report of Trial Examiner, Findings 
of Fact and Recommended Order filed by the 
Hespondent, roncurs with the Trial Examiner's 

7 
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Report i.ssued July 12, 1948 and hereby orders: 

1. 'That Respondent, Hotel Utah, cease and 
desist from any further unfair labor practice as 
set forth in Section 49-1-16 (1), Sub-section (d). 

2. That Respondent enter into collective 
bargaining with the Complainant as it relates to 
rates of pay, hours of labor and other conditions 
of employment within fifteen (1'5) days from this 
date. 

3. That Respondent notify this Board of its 
compliance with the Board's Order. 

Issued this 27th day of July, 1948. 

B. A. Fowler, 
Secretary. 

UTAH LABOR RELATIONS BOARD 

Daniel Edwards, Commissioner 
H. Fred Egan, Commissioner 
R. H. Dalrymple, Chairman'' 

The Board did not make any Findings of Fact as 
provided for by Title 49-1-18, Sub-section (c). 

ASSIGNMENTS OF ERROR 

1. 'The Order of the Utah Labor Relations Board, 
dated the 27th day of July, 1948, is void in that it is not 

supported by any Findings of Fact as provided for, in 
Title 49-1-18, Sub-section (c), Utah Code Annotated, 
1943. 

2. The Board erred in failing to make Findings on 
rna terial issues. 

3. The Utah Labor Relation Board did not have 

8 
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the anthorit~· to i::-:sne any Orrler or make an~· Findings. 

ARGUMENT 

~-\SSIGX~Ir~KT OF I£RROR NO. 1. 

THE ORDER OF THE UTAH LABOR RE­
LATIONS BOARD, DATED THE 27TH DAY 
OF JULY, 1948, IS YOID IN THAT IT IS NOT 
~UPPORTED BY ANY FINDINGS OF FACT 
AS PROYIDED FOR, IN TITLE 49-1-18, SUB­
SECTIOX C, UTAH CODE ANNOTATED 1943. 

Title 49-1-18 provides in part as follow~: 

'' .... then the Board shall state its find­
ings of fact and shall issue and cause to be served 
on such person an order to cease and desist from 
such unfair labor practice, . . . . '' 

'fhe statute is clear and mandatory that the Utah 
Labor Relations Board shall state its findings of fact 
in each case. 

The record in this case discloses the fact that no 
findings of fact or conclusions of law were made or en­
tered hy the Honorable Utah Labor Relations Board, 
one of the defendants herein. 

It is the position of this petitioner that it is manda­
tory upon the Board to make findings of fact upon all the 
material issues presented by the pleadings and necessary 
for a proper disposition of the case. 

Title 49-1-18 further provides: 

'' .... The findings of the Board as to the 
facb, if supported by evidence, shall be conclu­
sive ..... " 
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By reason of the fact that no findings have been 
made or entered in this cause, this petitioner is not 
given an opportunity to assail the findings as unsup-
ported by the evidence. , 

This petitioner contends there were material issues 
presented by the pleadings in this cause, and that the 
disposition of the same was necessary for a proper dis-

position of the case; therefore, findings of fact were 
necessary with reference to these material issues. The 

petitioner will hereinafter set forth facts and circum­
stances in the following assignments of error that justify 
the statement set forth herein, that there were material 
issues presented by the pleadings in this cause, and that 

the disposition of the same was necessary for proper 
disposition of the case. 

ASSIGNMENT OF ERROR NO. 2. 

THE BOARD ERRED IN FAILING TO 
MAKE FINDINGS ON MATERIAL ISSUES. 

A. Failimg vo make Findilngs with respect to 
the unit app·ropriate for the pu.rposes of col­
lective ba.rg~ainimg, in pr1oceedirngs under b·oth 
8 ections 49-1-17 and 49-1-18. 

The record in this case discloses the following 
facts with respect to material issues. 

The Petition for Investigation and Certification (Tr. 

1) filed on the 24th day of Feburary, 1948, claimed that 

the following unit constituted a unit appropriate for 
the purpose of collective bargaining: 

10 
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~('l'YieP department en1ploype~ in the follow­
ing rlassifieations: Bellboys, porters, elevator 
opt>ra tors ( rnale and female), baggage check roorn 
attendants, doormen, pagp boys, vald~ and lobby 
porters. 

A hearing \nls held with respPct to sai(l petition, 

and the following Elertion Order issnP(l thereon (Tr. 
I)) . 
o) • 

L. 

·'Pursuant to the facts and evidence present­
ed at the hearing held on ~Iarch -1, 1948 at 10 a.m. 
in Roorn -+22, State Capitol at which Respondent 
"Tas represented by Louis H. Callister, Attorney, 
and Petitioner was represented by Fullmer H. 
Latter, President, Utah State Federation of La­
bor, an election is hereby ordered to be conducted 
hy the Board during the week March 10, 1948 to 
::\[arch 17, 1948 between the hours of 7 a.m. among 
emplo:Tees of Respondent in the following de­
scribed unit: 

'All employees \vithin the following classi­
fications: Bellboys, porters, elevator opera­
tors, baggage checkroom attendants, door­
rnen, page boys and valets, excluding front 
office employees, clerks, housekeeping de­
partment employees, culinary and banquet 
department employees, garage employees and 
all supervisory employees with authority to 
hire and fire such as superintendent of ser­
vice, head porter, etc.' 

It is further ordered that the payroll period 
beginning February 16, 1948 to February 29, 
1948, inclusive, shall be used for the purpose of 
determining eligibility to vote. 

Is~ned this 8th day of l\farch, 1948. 

11 
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B. A. Fowler, 
Secretary. 

UTAH LABOR RELATIONS BOARD 
Daniel Edwards, Commissioner'' 

After the election was held, and on the 18th day 

of March, 1948, the following Certification was issued by 
the Utah Labor Relations Board (Tr. 56): 

"A hearing was held on the above entitled 
matter March 4, 1948 at 10 a.m. in Room 422, State 
Capitol. Louis H. Callister, Attorney, appeared 
for Respondent. Fullmer H. Latter, President, 
Utah State Federation of Labor, appeared for 

Petitioner. Pursuant to the Order of the Board, 
an election was conducted on March 10, 1948 
among employees of Respondent in the follow­
ing described unit: 

All employees within the following classi­
fications: Bellboys, porters, elevator opera­
tors, baggage checkroom attendants, door­
men, page boys and valets, excluding front 
office employees, clerks, housekeeping de-
partment employees, culinary and banquet 
department employees, garage employees 
and all supervisory employees with authority 
to hire and fire such as superintendent of 
service, head porter, etc. 

Results of the election indicate that a ma­
jority of the employees in the above described 
collective 'bargaining unit have selected and desig­
nated Petitioner herein to be their sole collective 
bargaining representative with respect to rates 
of pay, hours of labor and other conditions of em-

12 
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ploynwnt and the Board so certifies. 
Issued this 18th day of :March, 1948. 

B. A. Fowler, 
Serretary. 

lTTAH LABOR RELATIONS BOARD 

Daniel Edwards, Commissioner 
H. Fred Egan, Commissioner 
R. H. Dalrymple, Chairman'' 

Upon receiving the Certification, this petitioner 
filed its ~Iotion for Clarification (Tr. 62), alleging that 
it could not understand what this Honorable Board 
meant by the tern1 '·etc.", as set forth in the Certifica­
tion hereinabove set forth. 

On the 31st day of ~r arch, 1948, this petitioner filed 
ib ~lotion to Set Aside and Yacate the Certification 
(Tr. 63) upon the grounds, mnong other things, that 
the Board had failed and refused to make a finding as 
to what constituted the appropriate unit for the pur­
poses of collective bargaining. That on said 31st day of 
~[arch, 1948, this petitioner also filed its Petition (Tr. 
()-±) with this Honorable Board, in which, among other 
things, it alleged that at the said hearing and investiga­
tion herein referred to, there was not sufficient evi­
dence introduced to substantiate what constituted the 
unit appropriate for the purposes of collective bargain-

The Board attempted to clarify its Certification ( Tr. 
GG, 67), in which it stated: 

"It is the intent of the Board that "etc." 
1neans any other supervisory employees with re-

13 
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lated authority as is designated to the superin­
tendent of service and the head porter by the 
above named Respondent.'' 

It is the position of this petitioner that said in­
tended clarification did not in fact make clear the ambig­
uous Certification issued by the Honorable Utah Labor 
Relations Board. 

Both the Motion to Set Aside and Vacate the Board's 
Election Order (Tr. 68) and petitioner's Motion to con­
tinue its investigation on the grounds that the evidence 

introduced at the hearing in this cause was not suffi­
cient to make a finding as to what constituted an appro­
priate unit for the purposes of collective bargaining (Tr. 
73), were denied. 

The Certification as issued by virtue of 49-1-17, is 
not an appealable order. See Southeast Furniture Com­
pany v. Industrial Commission, 111 P. 2d.154. 

However, when an order made pursuant to Section 
49-1-18 is properly taken before a court of review (which 
is being done in the present case), that court then may 

review the regularity of the Board's action under 49-1-
17. See Southeast Furniture Company, supra. 

Orders issued by the Utah Labor Relations Board 
under 49-1-17 are preliminary in nature. They merely 
designate the proper bargaining agent. No action in­
volving an unfair labor practice is involved. However, 
orders under 49-1-18 are predicated upon a complaint, 
hearing and findings of fact. (We again call the atten-

14 
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tion of the court that in this case findings of fact were 
not stated by the Board). They are orders to ''cease'' 
and "desist.'' These are "final orders" which may by 
either party be taken to the courts for enforcement or 
review·. Courts in reYie"·ing such ''final order'' may 
also reYiew at that time the regularity of the Board's 
action tmder Section -!~1-1-1 7. See Sou the as t Furniture 
Company, supra. 

Section 49-1-17, Sub-section (b), Utah Code Anno­

tated l~l-!:1, pro·vides as follows: 

· · (b) The board shall decide in each case 
whether, in order to insure to employees the full 
benefit of their right to self-organization and to 
collective bargaining, and otherwise to effectuate 
the policies of this act, the unit appropriate for 
the purposes of collective bargaining shall be the 
en1ployer unit, craft unit, plant unit, or subdivi­
sion thereof.'' 

This section is identical with Title 29, Section 159, 

United States Code Annotated, Sub-section (b), common­
ly known as the Wagner Act. This section, however, 
has been amended recently by the Labor Management 
Act of 1947 (Taft-Hartley Law). The National Labor 
Relations Board in interpreting this section has said 
as follo·ws: 

''Such a determination is required in two 
types of cases : ( 1) cases involving petitions for 
certification of representatives, pursuant to sec­
tion 9 (c) of the act, and ( 2) cases involving 
charges that an employer has refused to bargain 

15 
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collectively with the representatives of his em­
ployees, in violation of section 8 ( 5) of the act 
(Utah reference Section 49-1-18).'' 

The Board further stated in each instance: 

"A finding as to the appropriate unit is in­
dispensable to the ultimate decision." 

See Fourth Annual Report, National Labor Rela-
tions Board; Volume 5, Labor Relations Reference 
Manual, Page 30. 

The National Board has further held, in interpret­
ing the Wagner Act, which is identical to that of the 
Utah Labor Relations Act, that in determining the ap­
propriate unit, the Board examines the unit or units 
proposed by the union or unions in the light of the fol­
lowing factors: (1) the history, extent, and type of or­
ganization of the employees in the plant; (2) the his­
tory of their collective bargaining, including any con­
tracts with their employer; (3) the history, extent, and 
type of organization, and the collective bargaining, of 
employees in other plants of the same employer, or of 
other employers in the same industry; ( 4) the skill, 
wages, work and working conditions of the employees; 
( 5) the desires of the employees; ( 6) the eligibility of 
the employees for membership in the union or unions 
involved in the proceeding and in other labor organiza­
tions; and (7) the relationship between the unit or units 
proposed and the employer's organization, management 
and operation of the plant. 

It is the position of this petitioner that not only did 
the Board fail to find on a material issue, but that evi-
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dence was not introduced to substantiate any finding, if 
one had been Inade hy the Board. There is no evidence 
in the record to support a finding that a unit should be 

found as proposed hy the union. 
It is the further position of this petitioner that in 

determining what constitutes an appropriate unit, the 
Board must examine such proposed unit in the light of 
the factors enun1erated above. 

The petitioner contends that the Board may not 

delegate the selection of the bargaining unit to the em­

ployees. That is, it cannot find an appropriate unit on the 
~ole testimony of the union's representative. 

rritle 49-1-19, Utah Code Annotated 1943, as amend­

ed by Ch~pter 66, Laws of Utah 1947, provides in part 

as follows: 

"It recognizes that there are three major 
interests involved, namely: That of the public, 
the employee, and the employer. These 'iliree in­
terests are to a considerable extent interrelated. , 
It is the policy of the State to protect and pro­
mote each of these interests with due regard to 
the situation and to the rights of the others." 

The Legislature of the State of Utah, in clear and 

concise language, has taken the position that there are 
three major interests involved with respect to labor dis-

putes and the application of the Utah Labor Relations 
Act, namel~r, the publir, the employee and the employer. 
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In view of the foregoing, it is mandatory upon the 
Board to follow the intent and purpose of this declara­
tion of policy in the interpretation and application of the 
Utah Labor Relations Act. In determining what con­
stitutes an appropriate unit for the purposes of col­
lective bargaining, the Board must determine what is 
best for the three involved, the public, the employee and 
the employer, and not just the desires of one of the three 
parties. 

It is fundamental that before resolving a question 
concerning representation, the Board should first de­
termine the unit or units appropriate for the purposes 

of collective bargaining. The particular facts in each 
case are determinative of that issue. The Board should 
be guided by the basic concept that only employees hav­
ing a substantial mutuality of interests in wages, hours 

and working conditions as revealed by the type of work 
they perform should be appropriately grouped in a 
single unit. The National Labor Relations Board in its 
Eleventh Annual Report again reiterated those princi­
ples which we have enumerated, and further in its Fourth 
Annual Report. In its Eleventh Annual Report it says 
in substance, the following: In the application of this 
concept, the Board should consider various factors, some 
of the more important of which are: The extent and 
type of organization and history of collective bargaining 
among the employees at the place involved and at other 
places of employers in the same industry; the duties, 
skill, wages and working conditions of the emplo:,ees; 
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the desire~ of the mnployees; the eligibility of the e·m­

ployees for men1bership in the union involved; and the 

relationships between the proposed unit and the admin­

istration and organization of the employer's business. 

Bee Eleventh 4\nnual Report of the National Labor Re­

lations Board, and it may be further found at p·ages 72 
and 73, Labor Relations Reference l\{anual, \" olume 19. 

It is eYident frmn the reading of the record that the 

Board (1) did not n1ake any findings whatsoever, (2) nor 

did it 1nake any findings with respect to what constituted 

an appropriate unit for the purposes of collective bar­

gaining, one of the 1naterial issues, (3) that if such find­

ing had been made, that it is not supported by any evi­

dence. 

B. The Board failed t·o make Findmgs with re­
spect to the material issue of whether this 
petitioner u·as 1eng,aged in intra-state com­
merce and, the.refore, the Utnfair labor ,p!rac­
tices charged in such Compbaint affected 
intra-state commerce (Jfnd the orderly .opera­
tion of industry, oontr.ary to and im vioZation 
of Titl1~ 49, Chapter 1, Utah Code Annat:ated 
1~)--1-:), as amended. 

The Board in its con1plaint (Tr. 138, 139), paragraph 

5, provided as follows: 

"That Respondent is engaged in the hotel 
and restaurant business in Salt Lake City, Utah 
and as such is engaged in intra-state commerce 
and the unfair labor practices herein charged and 
complained of are affecting intra-state commerce 
and the orderly operation of industry contrary 
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to and in violation of Title 49, Chapter 1, Utah 
Code Annotated 1943, as amended.'' 

The Examiner's findings of fact (Tr. 157), para-
graph 3, provide as follows : 

"That Respondent is engaged in the hotel 
and restaurant business in Salt Lake City, Utah, 
and that such hotel and restaurant business con­
stitutes "commerce" within the meaning of Title 
49-1-10, sub-section 6." 

There is no evidence whatsoever in the record that 
the hotel and restaurant business of the Hotel Utah 
Company constituted commerce within the meaning of 
Title 49-1-10, Sub-section 6. As a matter of fact, there 

is no evidence whatsoever in the record introduced by 

either the Board, the union or this petitioner pertain­
ing to the activities of this petitioner as to whether its 
activities constituted commerce within the meaning of 
Title 49-1-10, Sub-section 6. 

The petitioner takes the position that the findings of 
fact of the Trial Examiner are not the findings of fact 

of the Board. That the Board must state its own find­
ings as provided by the Laws of Utah, 49-1-18, and that 

the findings of fact as reported by the Trial Examiner 
are not the findings of fact of the Board. There is no 

evidence in the record whatever to support any. finding 
that this petitioner is engaged in intra-state commerce 
as defined by the Utah Act, and that the unfair labor 

practices charged in the complaint (Tr. 138, 139) are 
affecting intra-state commerce and the orderly opera-
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tion of industry, contrary to and in violation of Title 

-!9, Chapter 1, Utah Codt> .Annotated 1!l-!3 . 

. A.SSIGX~fEXT OF ERROR NO.3. 

THE UTAH LABOR RELATIONS BOARD 

DID NOT HAVE THE AUTHORITY TO IS­
SUE ANY ORDER OR MAKE ANY FINDING. 

It is incun1bent upon the Board to prove that it has 

jurisdiction of any controversy by the introduction of 

evidence to show that a person involved is engaging in 

an unfair labor practice affecting intra-state commerce 

or the orderly operation of industry. This allegation of 

the Board's complaint must be substantiated by evidence 

the same as any other allegation. Until such time as the 

Board proves that it has jurisdiction as set forth in 

Title 49-1-18, Sub-section (a), it has no jurisdiction or 

authority to issue any order or make any finding. 

CONCLUSION 

The Order issued by the Utah Labor Relations Board 

is void because of the failure of the Utah :.!3oard to make 

findings on material issues presented by the pleadings 

in this cause. As a matter of fact, the Board failed to 

make any findings whatsoever. 

The record discloses the further fact that if the 

Board made findings, they would be unsupported by 

evidence as provided and required by Title 49-1-18. 
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The Utah Board, in issuing any order, must first 
comply with the statute that gave it power to act. 

The Order of the Utah Board is void and, therefore, 
cannot he enforced by an order of this Honorable Court. 

Respectfully submitted, 
CALLISTER, CALLISTER & LEWIS, 

Attorneys fo.r Petitioner. 

22 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.


	Brigham Young University Law School
	BYU Law Digital Commons
	1948

	Hotel Utah Company v. R. H. Ralrymple, Daniel Edwards and H. Fred Egan, and Hotel and Restaurant Employees Alliance, Local No. 815. : Brief of Petitioner
	Utah Supreme Court
	Recommended Citation


	7201-7222_0652
	7201-7222_0653
	7201-7222_0654
	7201-7222_0655
	7201-7222_0656
	7201-7222_0657
	7201-7222_0658
	7201-7222_0659
	7201-7222_0660
	7201-7222_0661
	7201-7222_0662
	7201-7222_0663
	7201-7222_0664
	7201-7222_0665
	7201-7222_0666
	7201-7222_0667
	7201-7222_0668
	7201-7222_0669
	7201-7222_0670
	7201-7222_0671
	7201-7222_0672
	7201-7222_0673
	7201-7222_0674
	7201-7222_0675

