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STATEMENT OF JURISDICTION

This appeal is taken by plaintiffs/appellants Kenneth L. Failor, Premium Plastics,
Inc., and Mary Gilmer (“Appellants”) from the District Court’s May 6, 2008 Order
Striking Appellants’ jury demand and denying Appellants’ Motion For Leave to File an
Amended Consolidated Complaint. The Utah Court of Appeals has jurisdiction over this
interlocutory appeal pursuant to Utah Code Ann. § 78A-4-103(2)(j).

STATEMENT OF THE ISSUES

Issue No. 1: Whether the District Court correctly ruled that Appellants had
waived their right to a jury trial for the period of time examined by a Special Master by
requesting the equitable remedy of an accounting and by moving in 1998 for the
appointment of the Special Master to determine whether defendant/appellee MegaDyne
Medical Products, Inc. (“MegaDyne”) owed Appellants money under a series of royalty
agreements.

Standard of Review: Whether the parties stipulated to be bound by the

determinations of the Special Master is a factual question subject to a clearly erroneous
standard. State v. Pena, 869 P.2d 932, 935 (Utah 1994). Whether Appellants are entitled
to a jury on their claim for an equitable accounting is a question of law reviewed for
correctness. Id. at 936.

Issue No. 2: Whether the District Court correctly overruled Appellants’ objections

to the Special Master’s Final Report.

#251860 v1 slc 1



Standard of Review:

The Standard of review regarding a trial court’s adoption of a master’s findings
following objections by a party is abuse of discretion. Plumb v. State of Utah, 809 P.2d
734, 743 (Utah 1990).

Issue No. 3: Whether the District Court correctly denied Appellants’ Motion to
File an Amended Consolidated Complaint, which was filed more than nine years after
their original Complaint in this action.

Standard of Review: “The standard of review of a denial to amend pleadings is

abuse of discretion.” Fishbaugh v. Utah Power & Light, 969 P.2d 403, 405 (Utah 1998)

(citation omitted).

DETERMINATIVE PROVISIONS

Utah Rule of Civil Procedure 15. Amended and Supplemental Pleadings:

(a) Amendments. A party may amend his pleading once as a matter of
course at any time before a responsive pleading is served or, if the pleading
is one to which no responsive pleading is permitted and the action has not
been placed upon the trial calendar, he may so amend it at any time within
20 days after it is served. Otherwise a party may amend his pleading only
by leave of court or by written consent of the adverse party; and leave shall
be freely given when justice so requires. A party shall plead in response to
an amended pleading within the time remaining for response to the original
pleading or within 10 days after service of the amended pleading,
whichever period may be the longer, unless the court otherwise orders.

Utah Rule of Civil Procedure 53. Masters.
See Ex. 1 of Addendum.

Portions of the Utah Uniform Trade Secrets Act, Utah Code Ann. §§ 13-24-1
through 13-24-4.

See Ex. 2 of Addendum.
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STATEMENT OF THE CASE

I NATURE OF THE CASE, COURSE OF PROCEEDINGS AND
DISPOSITION BELOW.

MegaDyne manufactures surgical equipment including, among other things,
electrosurgical blades coated with a non-stick surface. This case arises from a dispute
over payments due under a series of agreements between MegaDyne and
plaintiffs/appellants Kenneth L. Failor, Premium Plastics, Inc. and Harvey Van Epps
Gilmer, Jr."! MegaDyne’s agreements with the Appellants required MegaDyne to pay
them certain amounts for each blade coated or sold, depending on the agreement.
Appellants filed their original Complaint on July 31, 1998, claiming that MegaDyne had
failed to pay all amounts due under the agreements and requesting an accounting. (R. 1-
43.) MegaDyne denied Appellants’ allegations and filed a Counterclaim alleging that it
had overpaid Appellants. (R. 44-50.)

At the outset of the case, Appellants (not MegaDyne) moved the Court “for
appointment of a national accounting firm to serve as a master in this action and receive
reference of the issues relating to the amounts of products coated and coated products

sold under the parties’ agreements. ... Thereafter, the Court will be able to easily

determine the amount of compensation owed by Defendant to Plaintiffs.” (R. 72-73

(emphasis added).) Confident that it had paid Appellants all amounts due, MegaDyne did

' Mr. Gilmer passed away in 2006, and on July 21, 2006, his wife, Mary M.
Gilmer, moved the Court to substitute her for Mr. Gilmer individually and in her capacity
as trustee of the Harvey and Mary Gilmer Trust. (R. 4731.) The docket does not reflect
that this unopposed motion has ever been granted. (See District Court Docket, Ex. 3 of
Addendum.)
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not oppose Appellants’ Motion and executed a document prepared by Appellants entitled
“Consent to Appointment of a Special Master.” (R. 77-78.) The Court granted
Appellants’ Motion shortly thereafter, appointing John W. Curran of Ernst & Young,
LLP as Special Master. (R. 84-89.)

After months of work, Mr. Curran reported his findings to the Court in a Final
Report, which reflected the number of products coated and sold during the relevant
period and concluding that MegaDyne had, in fact, overpaid Appellants. (R. 769-802.)
Thus, on August 30, 2000, MegaDyne filed a Motion to Strike Jury Demand and for
Judgment on the Special Master’s Final Report. (R. 1135-1137.) In its Motion,
MegaDyne requested that the Court strike Appellants’ jury demand and enter judgment in
favor of MegaDyne for the period of time covered by the Special Master’s Final Report.
This Motion was heard and taken under advisement on October 25, 2000, but not ruled
upon at that time. (Addendum, Ex. 3 at 13-14.)

By agreement of the parties, on October 31, 2007, both Appellant and MegaDyne
filed supplemental memoranda regarding, among other unresolved motions,

(1) MegaDyne’s Motion to Strike Jury Demand and to Enter Judgment on the Master’s
Report (filed 8/30/00); (2) Appellants’ Motion for an Evidentiary Hearing on the
Masters’ Report; and (3) Plaintiffs’ Objections to the Master’s Report (filed 8/10/00). (R.
6324-6325; 6327-6328; 6330-6336; and 6338-6517.) Shortly thereafter, Appellants
moved to amend their Complaint to drop their accounting claim and to add a claim for

misappropriation of trade secrets. (R. 6527-6585.)
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At a hearing on March 6, 2008, the District Court heard arguments on these and
other pending motions and took the matters under advisement. On May 6, 2008, the
District Court issued an Order denying Appellants’ leave to file an amended Complaint.
(R. 6704, 9 5.) The District Court also struck Appellants’ jury demand and overruled
Appellants’ objections to the procedures utilized by the Special Master. (R. 6703, §2.)
Although the order striking MegaDyne’s jury demand appears on its face to apply to the
entire case, MegaDyne only asked for the jury demand to be stricken with respect to the
period of time covered by the Special Master’s Report, and believes that the District
Court’s order striking the jury demand can only be affirmed with respect to that period of
time.

Importantly, the District Court also ordered a hearing to determine whether the
Special Master’s findings were clearly erroneous “[b]ased on the allegations of error

coupled with a report from the Plaintiff’s expert.” (R. 6703, 9 4.) This hearing never

occurred due to Appellants’ filing of a Petition for Permission to Appeal an Interlocutory
Order on May 27, 2008 (R. 6706), which the Court of Appeals granted on June 26, 2008.
(R.6711.)

II. FACTS RELEVANT TO THE ISSUES PRESENTED FOR REVIEW,
A. The Agreements Between Appellants and MegaDyne.

1. Appellant Kenneth L. Failor (“Failor”) signed an agreement with
MegaDyne effective April 20, 1988. (R. 2, Appellants’ Complaint, § 7.) That agreement
provided that MegaDyne would pay Failor $0.05/unit of certain products “actually sold to

customers” during the period of time relevant to this dispute. (R. 11-12, Ex. A to
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Appellants’ Complaint, § 1-2.) This agreement had a nine-year term, which ended April
19, 1997. (Id.)

2. Appellant Premium Plastics, Inc. (“PPI”’) signed an agreement with
MegaDyne effective June 1, 1988 (the “PPI Agreement”), in which it was engaged to
coat certain MegaDyne products. (R. 22-31, Ex. B to Appellants’ Complaint.)

3. The PPI Agreement was modified in an agreement dated March 26, 1991,
to add Gilmer as a party. The modification provided that Harvey Van Epps Gilmer, Jr.
would be compensated “$0.06 per unit for all MegaDyne Products coated with Teflon by
MegaDyne .” (R. 36, Ex. C to Appellants’ Complaint, § 6(G).) On September 15, 1997,
the PPI/Gilmer contract was further modified to provide that MegaDyne would pay PPI
“six cents ($.06) for each electrode coated through September 30, 1997” but that
“[bleginning October 1, 1997 and continuing until December 1, 2005, MegaDyne shall
pay to Premium each month six cents ($.06) for each coated electrode invoiced or
shipped to a third party for use or resale . . ..” (R. 42, Ex. E to Appellants’ Complaint,
139

B. Appellants File Their Original Complaint and Request
and Obtain a Court Order Appointing a Special Master.

4, Appellants filed their original Complaint against MegaDyne on July 31,
1998, asserting claims for breach of contract, breach of the covenant of good faith and
fair dealing, unjust enrichment, accounting, and intentional or negligent

misrepresentation and non-disclosure. (R. 1-43.)
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5. Each of Appellants’ causes of action are based on the allegation that
MegaDyne has failed to pay them all amounts due under the various agreements. (/d.)
6. Appellants’ Fourth Claim for Relief is entitled “Accounting,” in which they

allege that “[t]he exact amount of the breach . . . cannot be determined without an

accounting of the coated medical products sold by MegaDyne.” (R. 6, Appellants’

Complaint, § 35 (emphasis added).)

7. The first item in Appellants’ Prayer for Relief was a request “[f]or an
accounting of the receipts and/or sales of products coated with the non-stick coating by
MegaDyne.” (R.7.)

8. Shortly thereafter, on December 11, 1998, Appellants filed a Motion for
Appointment of Special Master. (R. 72-74.)

9. In their Motion, Appellants’ moved “for appointment of a national
accounting firm to serve as a master in this action and receive reference of the issues
relating to the amounts of products coated and coated products sold under the parties’

agreements. ... Thereafter, the Court will be able to easily determine the amount of

compensation owed by Defendant to Plaintiffs.” (R. 72-73 (emphasis added).)

10. MegaDyne executed a Consent to Appointment of a Special Master, which
Appellants filed that same day. (R. 77-78.) Appellants also obtained and filed the
Affidavit of Impartiality of John W. Curran, a retired partner and a consultant to Ernst &
Young, LLP. (R. 80-81.)

11.  Asaresult, on February 12, 1999, pursuant to Rule 53 of the Utah Rules of

Civil Procedure, Judge William A. Thorne signed an Order of Reference appointing John

7
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W. Curran of Ernst & Young, LLP to serve as a Special Master, stating that “[t]he issues
relating to the amount of the Defendant’s products coated and the Defendant’s coated
products sold under the Agreements (attached as Exhibit A through E to Appellants’
Complaint) are hereby referred to the master.” (R. 86.) The Court ordered the Special
Master to take evidence and to prepare a report of his findings for the Court. (/d.)

C. Appellants Begin a Campaign to Influence and Discredit
the Special Master.

12.  Appellants filed their first Motion to Vacate Order of Reference Appointing
Special Master on November 3, 1999, based on claims that the Special Master had failed
to file a status report within 60 days of his appointment, that he had failed to provide a
date upon which his report would be completed, and he was not following a work plan.
(R. 244-45.) The District Court rejected these procedural objections and Appellants’
Motion was denied. (See Vol. 2 of District Court Record, unnumbered May 23, 2000
Order, § 1.)

13.  Undaunted, Appellants filed a Renewed Motion to Vacate Order of
Reference on May 26, 2000, based on the claim that the Special Master had failed to
comply with a District Court order directing him to complete certain actions by April 23,
2000. (R. 352-53.) The Court rejected this objection, as well, and denied Appellants’
Renewed Motion on July 17,2001. (R. 1970-71.)

14.  The Special Master did not engage in an ex parte process. The only
challenged communications between the Special Master and MegaDyne involved

requests by the Special Master for production of records and information. (Appellants’
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Brief at 12-14.) The Special Master had informed the parties that it would conduct its
examination on May 3, 1999, at MegaDyne’s headquarters. (R. 6508.) Appellants made
no request to attend (R. 6508), but now wish to characterize the Special Master’s work
there as ex parte.”

15.  Appellants have never submitted evidence of any ex parte contacts between
MegaDyne’s attorneys, officers or principles and the Special Master.

D. The Special Master Determines That for the Periods
Examined, MegaDyne Overpaid Appellants.

16. Following a comprehensive investigation and analysis that is described in
his report, the Special Master filed his Report of Special Master on June 16, 2000. (R.

430-645.)

17.  In his report, the Special Master concluded the following for the period he

reviewed:

a. For the period relevant to Failor, March 1, 1996 to April 20, 1997,
MegaDyne coated 4,747,425 units and sold 3,974,777. (R. 442.)

b. Under the Failor Agreement (R. 11-20), MegaDyne was required to
pay Failor $0.05 “for each unit of [MegaDyne] products actually
sold to customers of [MegaDyne] during the term hereof.” The
Special Master determined that based on payments MegaDyne made
to Failor (which are not in dispute) and multiplying the number of
units sold by $0.05, MegaDyne overpaid Failor $66,525.60 during
this period. (R. 442))

? Plaintiffs conducted discovery regarding these so-called ex parte contacts,
including taking the sworn statement of JoAnn Hall, a MegaDyne employee assigned to
assist with producing documents to the Special Master. Ms. Hall testified: “Q: Was the,
was the conversations you had with the folks at Ernst & Young different than, ‘JoAnn,
can you find this document for us?’ Was that the nature of it? A: That was what, that
was what it was.” (R. 6474, Sworn Statement of JoAnn Hall at 176:2-5.)
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18.

The Special Master was aware that Failor urged a different
interpretation of the contract that required MegaDyne to pay him
$0.05 per unit coated, rather than unit sold. The Special Master
reported that under Failor’s interpretation, MegaDyne overpaid him
$27,893.20 during this period. (R. 442.)

With respect to Gilmer/PPI, there were two relevant time periods
The time period March 1, 1996 to September 30, 1997, during which
MegaDyne was required to pay Gilmer/PPI $0.06 per unit coated,
and October 1, 1997 through March 31, 1999, during which
MegaDyne was required to pay Gilmer/PPI $0.06 per unit sold. (R.
443-446.)

The Special Master reported that from March 1, 1996 to September
30, 1997, MegaDyne coated 5,473,078 units. The Special Master
reported that based on payments MegaDyne made to Gilmer/PPI
during this first period, and multiplying the number of units coated
by $0.06, MegaDyne overpaid Gilmer/PPI $28,140.54 during this
period. (R. 445.)

The Special Master reported that from October 1, 1997 to March 31,
1999, MegaDyne sold 4,832,323 units. The Special Master reported
that based on payments MegaDyne made to Gilmer/PPI during this
second period, and multiplying the number of units MegaDyne sold
by $0.06, MegaDyne underpaid Gilmer/PPI $7,842.12 during this
period. (R. 445.)

Taking into account the $28,140.54 overpayment and the $7,842.12
underpayment, the Special Master reported that MegaDyne’s total
overpayment to Gilmer/Premium Plastics was $20,298.42. (R.
445.)

Appellants Continue Their Attack On The Special
Master’s Work And Report.

On July 6, 2000, Appellants filed Objections and Recommendations to the

Master Concerning His Report. (R. 707-726.)

19.

On August 3, 2000, the Special Master filed the Final Report of Special

Master. (R. 769-802.) Although the Special Master made minor corrections to his

previous report based on objections by both Appellants and MegaDyne, the figures
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reported above in paragraph 18(a)-(g) did not change. A copy of the Final Report of
Special Master is attached to the Addendum hereto as Exhibit 4. (R. 769-802.)

20.  Together with the Final Report of Special Master, the Special Master filed
an additional document entitled Special Master Response to Plaintiffs and Defendant
Objections and Recommendations to the Report of Special Master, which is attached to
the Addendum hereto as Exhibit 5. (R. 803-833.) In the Special Master Response, the
Special Master responds to Appellants’ various objections line by line. (/d.)

21.  On August 18,2000, Appellants filed their Objections to Final Report of
Special Master. (R. 840-1108.)

22.  On August 30, 2000, MegaDyne filed its Motion to Strike Jury Demand
and for Judgment on the Special Master’s Final Report. (R. 1135-36.)

23.  On October 10, 2000, Appellants filed their first Motion to Reject the
Master’s Report. (R. 1269-1270.)

24.  As an exhibit to Appellants’ first Motion to Reject the Master’s Report,
Appellants’ provided an Expert Report prepared by Scott D. Hampton of Campos &
Stratus dated September 29, 2000. Although the “Expert Report” offered various
criticisms of the Special Master’s work, it did not offer its own opinion of the number of
units coated or sold during any period. In the “Reply to Expert Report Prepared by
Campos & Stratis” filed on October 23, 2000, attached to the Addendum hereto as
Exhibit 6, the Special Master responded to and refuted Plaintiff’s Expert Report. (R.

1349-55.)

11
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25.  On October 17, 2001, Appellants filed a Renewed Motion to Vacate the
Order of Reference (R. 2094-95), a Renewed Motion to Reject Special Master’s Report.
(R.2122-23), and a Motion for Evidentiary Hearing regarding the Special Master’s
Report. (R.2097-2098.)

26.  Following a hearing, the District Court denied Appellants’ Renewed
Motion to Vacate the Order of Reference and Renewed Motion to Reject the Special
Master’s Report. (R. 2434.)

27.  However, the District Court deferred ruling on Appellants” Motion for an
Evidentiary Hearing “until Derk Rasmussen completes his review and analysis of the
documents the Court has ordered produced.” (R. 2434.)

28.  All such documents were produced, and on January 30, 2004, MegaDyne
was forced to move the Court to order Appellants to return its original documents. (See
R. 3587-92 and February 26, 2004 Minute Order requiring return of MegaDyne
documents within 24 hours, Ex. 3 hereto at 26.)

F. Recent Motion Practice Leading to This Appeal.

29. By agreement of the parties, on October 31, 2007, both Appellant and
MegaDyne filed supplemental memoranda regarding, among other unresolved motions,
(1) MegaDyne’s Motion to Strike Jury Demand and to Enter Judgment on the Master’s
Report (filed 8/30/00); (2) Plaintiffs’ Motion for an Evidentiary Hearing on the Masters’
Report; and (3) Plaintiffs” Objections to the Master’s Report (filed 8/10/00). (R. 6324-

6325; 6327-6328; 6330-6336; and 6338-6517.)
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30.  Shortly thereafter, Appellants moved to amend their Complaint. (R. 6527-
28.)

31.  Intheir Proposed Amended Complaint, Appellants’ attempt to allege for
the first time that MegaDyne violated the Utah Uniform Trade Secrets Act because
Gilmer revealed unspecified trade secrets under seal in patent litigation MegaDyne filed
in 1993 against a third party called Aspen Laboratories, Inc. (R. 6543.) Gilmer and PPI
do not allege that MegaDyne used the trade secrets for any purpose other than the
litigation, but allege nonetheless that they should share in the recovery MegaDyne
obtained in that and other litigation. (R. 6533, 6543.)

32.  Appellants’ proposed Amended Complaint also deletes Appellants’ prior
equitable claims for an accounting and for declaratory relief. (R. 6530-6589.)

33.  Atahearing on March 6, 2008, the District Court heard arguments on these
and other pending motions and took the matters under advisement. On May 6, 2008, the
District Court issued an Order denying Appellants’ leave to file an amended Complaint.
(R. 6704.) The District Court also struck Appellants’ jury demand and overruled
Appellants’ objections to the procedures utilized by the Special Master. (R. 6703.)

34. Importantly, the District Court also ordered a hearing to determine whether
the Special Master’s findings were clearly erroneous “[b]ased on the allegations of error
coupled with a report from the Plaintiff’s expert.” (R. 6703.)

35.  The evidentiary hearing regarding the Special Master’s findings never

occurred due to Appellants’ filing of a Petition for Permission to Appeal an Interlocutory
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Order on May 27, 2008 (R. 6706), which the Court of Appeals granted on June 26, 2008.
(R.6711)

SUMMARY OF ARGUMENTS

The District Court correctly struck Appellants’ jury demand for the period of time
covered by the Special Master’s Report. In their initial Complaint, Appellants requested
an accounting, and thereafter moved the District Court “for appointment of a national
accounting firm to serve as a master in this action and receive reference of the issues
relating to the amounts of products coated and coated products sold under the parties’

agreements. ... Thereafter, the Court will be able to easily determine the amount of

compensation owed by Defendant to Plaintifts.” (R. 72-73 (emphasis added).)

MegaDyne consented to the appointment, and the Special Master did his work and
reported that MegaDyne had, in fact, overpaid Appellants during the relevant time period.

During the course of the Special Master proceedings and thereafter, Appellants
lodged numerous objections with the District Court regarding the procedure he employed.
The District Court correctly exercised its discretion in overruling these procedural
objections, including objections to alleged ex parte procedures employed by the Special
Master, the timeliness of his report, his non-use of Requests for Production under Federal
Rule of Civil Procedure 34, etc.

Appellants also asserted objections to the substance of the Special Master’s
Report, which are repeated in Appellants’ brief in a laundry list of bullet points at pages

15-19 (Statement of Fact Nos. 36 and 38.) These objections are based on statements
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from Appellants’ expert, without citation to any of the underlying documents on which
his testimony is purportedly based, and on unsworn statements of counsel.

On March 6, 2008, in response to a Motion by MegaDyne, the District Court
struck Appellants’ jury demand. Although the order striking MegaDyne’s jury demand
appears on its face to apply to the entire case, MegaDyne only asked for the jury demand
to be stricken with respect to the period of time covered by the Special Master’s Report,
and believes that the District Court’s order striking the jury demand can only be affirmed
with respect to that period of time.

The District Court also overruled Appellants’ procedural objections to the Special
Master’s Report, which it had dealt with numerous times previously. However, in
response to Appellants’ objections and Motion for Evidentiary Hearing, the District Court
ordered a hearing on Appellants’ substantive objections to determine whether the Special
Master’s Report was “clearly erroneous” under Utah Rule of Civil Procedure 53.

Appellants’ petitioned this Court for interlocutory review of the March 6, 2008
Order before the evidentiary hearing took place. As a result, there is an inadequate
record to determine whether the Special Master’s Report is clearly erroneous, and the
District Court has not yet adopted the Special Master’s Report. The issue of whether the
substance of the Special Master’s Report is clearly erroneous is therefore not ripe for
review, and the issue should be remanded to the District Court so that the evidentiary
hearing requested by Appellants can take place.

Finally, after 9-1/2 years of litigation, Appellants moved the District Court to file

an Amended Complaint, dropping their equitable claim for an accounting and adding a
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claim under the Utah Uniform Trade Secrets Act, claiming that Appellants should have
received proceeds from patent litigation prosecuted by MegaDyne because Gilmer
allegedly disclosed trade secret information during depositions in such litigation. The
District Court did not abuse its discretion by determining that the proposed amendment
was untimely, and the order should also be confirmed because the proposed amendment
was futile and prejudicial to MegaDyne.

ARGUMENT

L THE DISTRICT COURT CORRECTLY STRUCK APPELLANTS’ JURY
DEMAND FOR THE PERIOD COVERED BY THE SPECIAL MASTER’S
REPORT.

The District Court correctly struck Appellants’ jury demand with respect to the
period of time covered by the Special Master because Appellants alleged a claim for an
accounting and stipulated to the “appointment of a national accounting firm to serve as a
master in this action and receive reference of the issues relating to the amounts of
products coated and coated products sold under the parties’ agreements. ... Thereafter,

the Court will be able to easily determine the amount of compensation owed by

Defendant to Plaintiffs.” (R. 72-73 (emphasis added).) Appellants and MegaDyne

stipulated to this procedure. (R. 72-73;77-78.)

“An action for an accounting is usually a two-step process in which there must be
a proceeding to determine the plaintiff’s right to an accounting . . . before the accounting
is ordered.” 1A Corpus Juris Secundum, Accounting § 45. “After a judgment to account,
a court may itself take the account . . .. The usual practice, however, is to refer the

matter to a special master, referee or similar officer.” /d., § 47. “If no exception, or valid
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exception, is taken, the findings of a referee or master regarding an account will stand.”
Id., § 51. “A final judgment in a suit for an accounting must follow the order for an
accounting, and the accounting pursuant to that interlocutory order. ... After the
account has been taken and an amount found due from one party to another, a judgment-
for payment follows as a matter of course . ...” Id., § 53.

In this case, Appellants asserted a claim for an accounting in their Complaint and,
citing the complexity of this case, immediately moved the Court for an interlocutory
order appointing a master to determine the number of MegaDyne products coated and
sold and, therefore, whether MegaDyne owed the Appellants money or vice versa.
Although cite numerous cases stating that the pleading of equitable claims and the
appointment of a special master normally do not deprive parties of their jury trial right,
those cases are distinguishable. In this case, Appellants elected to pursue their equitable
remedy first. Now, more than seven years after the Special Master filed his Final Report
and after the parties have each spent tens of thousands of dollars for him to do his work,
Appellants want to wish away the Special Master’s report and start from scratch.

None of the cases Appellants cite address a situation where, like here, Appellants
have sought and obtained a Court-ordered accounting and stipulated that based on the
master’s findings, “the Court will be able to easily determine the amount of compensation
owed by Defendant to Plaintiffs” (R. 72-73), before pursuing their legal claims. Thus, in
this case it was entirely appropriate for the District Court to strike Appellants’ jury

demand for claims covering the period examined by the Special Master.
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Furthermore, there are cases, like this one, where the accounts are so complex that
only a court of equity can unravel them through an accounting. Although an equitable
claim for accounting is generally not available when there is an adequate remedy at law,
“an accounting may yet be appropriate where ‘the accounts between the parties are of
such a complicated nature that only a court of equity can satisfactorily unravel them.™”
Haynes Trane Service Agency, Inc. v. American Standard, Inc., 51 F.App'x 786, 800
(10th Cir. 2002) (citation omitted) (reversing dismissal of accounting claim because over
3,000 transactions were at issue). This case involves tens of thousands of transactions
and millions of individual units coated and sold, and Appellants’ themselves urged the
Court to appoint a master because of the complexity of the contracts and transactions at
issue in this case. Thus, the accounting ordered by the Court and relied upon to strike
Appellants’ jury demand is even more appropriate here than it was in Haynes.

II.  APPELLANTS’ ISSUE NO. 2 IS NOT RIPE FOR REVIEW BECAUSE THE

DISTRICT COURT HAS NOT RULED ON APPELLANTS’
SUBSTANTIVE OBJECTIONS TO THE MASTER’S REPORT.

A. Appellants’ Objections Regarding the Substance and
Reliability of the Master’s Report Are Premature Because
the District Court Has Not Ruled on Them.

Utah Rule of Civil Procedure 53 sets forth the procedure once a Special Master
has submitted a report on a non-jury issue, like the accounting to which the parties
stipulated in this case. Rule 53 provides that

In an action to be tried without a jury the court shall accept the master’s
findings of fact unless clearly erroneous. Within 10 days after being
served with notice of the filing of the report any party may serve written
objections thereto upon the other parties. Application to the court for
action upon the report and upon objections thereto shall be by motion and
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upon notice as prescribed in Rule 6(d). The court after hearing may adopt
the report or may modify it or may reject it in whole or in part or may
receive further evidence or may recommit it with instructions.

Utah R. Civ. P. 53(¢e)(2)(emphasis added).

Here, the District Court has not determined that it will adopt the report, modify it
or reject it based on Appellants’ objections to the substance of the report. In the Order
from which this appeal is taken, the District Court ordered a hearing to determine
whether the Special Master’s findings were clearly erroneous “[bJased on [Appellants’]
allegations of error coupled with a report from the Plaintiff’s expert.” (R. 6703.) Thus,
although Appellants’ Issue No. 2 is “[w]hether the district court erred in denying the
Premium Plaintiffs’ Objections of the Master’s . . . Final Report” (Appellants’ Brief at 2),
the District Court has not overruled those objections, but instead ordered the evidentiary
hearing requested by Appellants to consider those objections.

As aresult, Appellants’ arguments regarding the reliability of the Special Master’s
Report and potential errors or inaccuracies in the report are premature because those
issues are not ripe for review, even on an interlocutory appeal. For example, in State v.
Herrera, 895 P.2d 359 (Utah 1995), the Utah Supreme Court refused to consider the
constitutionality of Utah’s mental illness standard on an interlocutory appeal, where
neither defendant had been convicted of a crime or sentenced, stating that:

[t]his court will not issue advisory opinions or examine a controversy that

has not yet sharpened into an actual or imminent clash of legal rights and

obligations between the parties thereto. Where there exists no more than a

difference of opinion regarding the hypothetical application of a piece of

legislation to a situation in which the parties might, at some future time,
find themselves, the question is unripe for adjudication.
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ld. at 371; see also Pett v. Autoliv ASP, Inc., 2005 UT 2, 4 4 (refusing to consider issue
on interlocutory appeal on ripeness grounds because “any direction we may provide . . .
would be little more than an advisory opinion and may ultimately prove to be irrelevant,
or even flawed, after a final judgment has been rendered in this case.”).

Here, any ruling on Appellants’ substantive objections and arguments regarding
the reliability of the Special Master’s Report would be similarly advisory. The District
Court has not overruled Appellants’ substantive objections, but instead ordered an
evidentiary hearing regarding them. (R. 6703.) As discussed in detail below, there is not
even a sufficient factual record for the Court of Appeals to consider Appellants’
arguments. Appellants’ objections and arguments regarding the findings of the Special
Master and the substance of his report are simply not ripe for adjudication.

B. The District Court Correctly Rejected Appellants’
Procedural Objections to the Special Master’s Report.

As detailed in the Statement of Facts, above, the District Court repeatedly
overruled numerous objections by Appellants’ to the Special Master’s procedures. In
each case, the District Court correctly found that the alleged procedural errors had either
not occurred or were inconsequential. As detailed below, the Court of Appeals should
defer to the District Court’s findings and uphold the portion of its Order overruling
Appellants’ procedural objections. See Plumb v. State of Utah, 809 P.2d 734, 744 (Utah

1990).
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1. The Special Master Had a Work Plan.

Appellants’ first argue that the Special Master failed to create a work plan. The
District Court rejected this argument on at least three separate occasions after full
briefing. (See Vol. 2 of District Court Record, unnumbered May 23, 2000 Order, § 1; R.
2434.)

In fact, the argument that the Special Master did not have a work plan is absurd.
The work the Special Master did, including the review and examination of voluminous
documents, the taking of testimony of relevant witnesses, etc., is plainly detailed in the
Final Report of Special Master. The parties met with the Special Master on April 21,
1999, and discussed his proposed plan and methodology. (R. 6508.) He subsequently -
met with them again on June 2, 1999. (/d.) Before submitting his Final Report, the
Special Master reported to the Court on numerous occasions regarding his progress and
his plan, usually in response to criticisms from Appellants. (See, e.g., Correspondence
Regarding Work to be Completed and Estimated Time of Completion filed on May 23,
2000, R. 332-42.) Furthermore, the Special Master met and corresponded with both
Appellants and MegaDyne regarding his plan and progress. (R. 6508.)

2. The District Court Did Not Abuse Its Discretion by Rejecting

Appellants’ Claims that the Special Master Failed to Comply
with Deadlines.

The District Court’s decisions regarding its own scheduling orders are reviewed
under an abuse of discretion standard. “Trial courts have broad discretion in managing
the cases before them . . .. Therefore, we review whether a trial court properly ruled on

pretrial compliance with a scheduling order under an abuse of discretion standard.”
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Normandeau, v. Hanson Equip., Inc., 2007 UT App 382, 9 (citation omitied).
Appellant does not establish or argue that it was prejudiced by any delay by the Special
Master or that any error by the District Court regarding enforcement of its scheduling
orders was in any way harmful. The Court of Appeals should reject this argument, as
well.

3. The Master Was Not Required to Formally Request Documents
Under Rule 34 of the Utah Rules of Civil Procedure.

Although the Order of Reference permitted the Special Master to utilize subpoenas
and/or Rule 34 document requests, it did not require him to do so. MegaDyne voluntarily
supplied its documents and the Special Master had no need to utilize those procedures.
As detailed in MegaDyne’s initial Response to Plaintiffs’ Objections to the Final Report
of the Special Master, MegaDyne agreed at an April 21, 1999 meeting that employees of
Ernst and Young would go to MegaDyne’s headquarters and would be provided all
documents they requested, with the exception of tax returns and financial statements. (R.
6434.) Appellants voiced no objection to voluntary disclosure and that is how the Special
Master’s work proceeded. Appellants identify no authority suggesting that the Special
Master’s Report should be rejected on this basis.

4. The District Court Did Not Abuse Its Discretion by Overruling

Appellants’ Unfounded Objection that the Special Master
Engaged in Improper Ex Parte Contacts with MegaDyne.

The only communication between the Special Master and employees of
MegaDyne involved requests by the Special Master for production of records. The

Special Master informed the parties that it would conduct its examination on May 3,
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1999, at MegaDyne’s headquarters. Appellants made no request to attend (R. 6508-
6510), but now wish to characterize the Special Master’s work there as ex parte. This
argument has been and should be rejected.

As demonstrated by the evidence cited by Appellants, the only challenged
communications were between the Special Master and employees of MegaDyne
involving requests by the Special Master for production of records. (Appellants’ Brief at
12-14.) Appellants have already conducted discovery regarding these so-called ex parte
contacts, including taking the sworn statement of JoAnn Hall, a MegaDyne employee
assigned to assist with producing documents to the Special Master. Ms. Hall testified:
“Q: Was the, was the conversations you had with the folks at Ernst & Young different
than, ‘JoAnn, can you find this document for us?” Was that the nature of it? A: That was
what, that was what it was.” (R. 6474, Sworn Statement JoAnn Hall at 176:2-5.)

Despite conducting discovery on the issue, Appellants have not established any ex
parte contacts between the Special Master and MegaDyne’s counsel or its officers. The
District Court did not abuse its discretion by rejecting this objection, based on the nature
of the challenged communications and the fact that Appellants were invited to participate
in the document review at MegaDyne, but did not. The District Court’s order overruling
this objection should be affirmed.

S. The Special Master Did Not Exceed the Scope of the Order of
Reference.

The District Court also did not err by overruling Appellants’ objection that the

Special Master’s Report exceeded the scope of the Order of Reference. The Order of
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Reference provides that ““[t}he issues relating to the amount of the Defendant’s products
coated and the Defendant’s coated products sold under the Agreements . . . are hereby
referred to the master.” (R. 84-89, 9 3.) That is exactly the work the Special Master
performed. For example, he determined that between March 1, 1996 and April 20, 1997,
the period relevant to Failor’s claims, MegaDyne coated 4,747,425 units and sold
3,974,777 units. (R. 781.) He also determined that between March 1, 1996 and March
31, 1999, the period relevant to Gilmer’s claims, MegaDyne coated 5,473,078 units and
sold 4,832,401. (R. 784.)

Once the number of units coated and sold was determined, it was simple
arithmetic to determine how much money Appellants were due and the difference
between those amounts and the amounts MegaDyne actually paid. The fact that the
Special Master performed these simple calculations does hot invalidate his report under
the Order of Reference or otherwise. The Court of Appeals should affirm the District
Court’s overruling of this objection, as well.

C. Appellants’ Various Objections to and Criticisms of the

Substance of the Special Master’s Report Do Not
Establish that It Is “Clearly Erroneous.”

Appellants have not meaningfully challenged the Special Master’s work or
conclusions. None of the expert reports they have commissioned, including the report of
RGL Gallagher LLP, which was initially attached to Appellants” unsuccessful October
17,2001 Renewed Motion to Reject Final Report of Special Master, show an alternative
number of blades coated or sold. Instead, they merely take potshots at the Special

Master’s methodology. Mr. Curran’s expertise in this area, however, is precisely why the
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parties determined to accept him as a Special Master in this case. Appellants’ unfounded
suspicions and criticisms of the Special Master’s work do not amount to evidence that his
conclusions are “clearly erroneous” under Utah Rule of Civil Procedure 53.

The Special Master himself addressed most of Appellants’ criticisms in his
Response to Plaintiffs and Defendant Objections and Recommendations to the Report of
Special Master. He explained, for example that although Appellants asserted that
MegaDyne averaged coating 341,783 per month, they did not explain in any manner how
that number was calculated. (R. 821.) He debunked Appellants’ accusations regarding
“missing invoices” (R. 823-24), etc. He also explained the differences between the
reports MegaDyne had provided to each Appellant. (R. 1353.) In short, Appellants
provide no evidence that the Special Master’s methodology, which he detailed in his
report along with a comprehensive list of documents relied upon, was flawed in any way.
The Special Master’s report is the product of an unbiased, third-party master appointed
by the District Court.

Appellants’ other attempts to discredit the substance of the Special Master’s work
fall short, as well. The documents provided with Appellants’ objections do not establish
any flaws in the Special Master’s work, let alone establish that it is “clearly erroneous.”
For example, Appellants’ assertions that the Special Master undercounted 397,306 coated
pieces and that MegaDyne owes a minimum of $62,227.14 (Appellants’ Brief at 15,
bullet points 1 and 2) are based on unauthenticated records of invoices from entities that

supplied metal to MegaDyne for coating. (R. 852, 1070-1084.) At best, they indicate the
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number of uncoated blades purchased by MegaDyne for its inventory, not the number of
blades coated in any period.

Appellants’ assertion that MegaDyne’s purchases inexplicably declined from an
average of 375,000/month to 18,000 in November 1996 (Appellants’ Brief at 15, bullet
point 3) is unsupported by any evidence. Appellants provide no citation in the record to
documents supporting either number, and do not explain how they calculated the
375,000/month average. And although Appellants’ assert that there are wide variations in
the products coated between the Failor and Gilmer/PPI schedules and that the schedules
were constructed differently, they do not provide record sites to any such schedules or
detail any particular variation. Appellants merely cite their own conclusory statement in
the objection they filed. (Appellants’ Brief at 15-16.)

In fact, the first 13 bullet points in Appellants’ laundry list of “errors” in paragraph
38 of their Statement of Facts are all based on the unsworn opinion of Appellants’ expert,
Derk Rasmussen. (Appellants’ Brief, pp. 16-17 (citing Plaintiffs’ Supplemental
Memorandum Re: Plaintiffs’ Objections to the Master’s Report, R. 6330-36 and Mr.
Rasmussen’s October 17, 2001 letter to Appellants’ counsel, R. 2101-2118).) The
documents Mr. Rasmussen purports to rely on are not provided or authenticated, his
opinion contains multiple layers of hearsay, and importantly, it has not been subject to
cross-examination.

The remainder of Appellant’s alleged “errors” in the bullet point list are based on
the unsworn argument of Appellants’ counsel in Plaintiffs’ Supplemental Memorandum

Re: Plaintiffs’ Objections to the Master’s Report. (Appellants’ Brief, pp. 17-18 (citing
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Plaintiffs’ Supplemental Memorandum Re: Plaintiffs’ Objections to the Master’s Report,
R. 6330-36.) The documents upon which these objections are based are not provided or
authenticated, the statements contain multiple layers of hearsay, and the statements have
not been subject to cross-examination. As a result, they do not provide a basis for
determination that the District Court has abused its discretion with respect to the Special
Master’s work, particularly in light of the fact that the District Court ordered a hearing
regarding the substance of the Special Master’s Report, which has not yet taken place.
Appellant respectfully requests that the Court of Appeals affirm the District Court’s
decision.

III. THE TRIAL COURT CORRECTLY REJECTED APPELLANTS’

PROPOSED AMENDED COMPLAINT BECAUSE THE AMENDMENT
WAS FUTILE, UNTIMELY AND PREJUDICIAL TO MEGADYNE.

As discussed below, the denial of Appellants’ motion for leave to file the proposed
Amended Consolidated Complaint was well-within the District Court’s discretion for
three, equally compelling reasons. First, Appellants’ new cause of action for
misappropriation of trade secrets fails to state a claim for relief as a matter of law,
rendering the proposed Amendment futile. Second, Appellants’ attempt to abandon their
prior equitable claim for an accounting would be prejudicial to MegaDyne. Third,
Appellants’ proposed Amendment, filed more than nine years after the commencement of

this litigation, is untimely.
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A. Appellants’ Proposed Amendment Is Futile Because It
Fails to State Facts Sufficient to Allege a Cause of Action
Under the Utah Uniform Trade Secret Act.

It is entirely appropriate to deny leave to amend a pleading if the proposed
amendment is futile, i.e., if the proposed amendment would not survive a motion to
dismiss. “Although leave to amend is ‘freely given when justice so requires,” Utah R.
Civ. P. 15(a), justice does not require that leave be given if doing so would be futile. .

It is well settled that a court may deny a motion to amend as futile if the proposed
amendment would not withstand a motion to dismiss.” Jensen v. IHC Hosps., Inc., 2003
UT 51, 9§ 139 (internal quotations and citations omitted) (affirming denial of motion to
amend a fraud cause of action because it was legally insufficient). Additionally, “[i]n
reviewing a trial court’s ruling on a motion to amend, three factors are relevant: (1) the
timeliness of the motion; (2) the moving party’s reason for the delay; and (3) the resulting
prejudice to the responding party.” Mountain America Credit Union v. McClellan, 854
P.2d 590, 593 (Utah 1993) (citation omitted) (affirming denial of leave to amend because
of delay).

The Utah Uniform Trade Secret Act, Utah Code Ann. § 13-24-1, et seq., provides
that “a complainant is entitled to recover damages for misappropriation.” Utah Code
Ann. § 13-24-4(1). Under the statute, “misappropriation” means

(a) acquisition of a trade secret of another by a person who knows or has
reason to know that the trade secret was acquired by improper means; or

(b) disclosure or use of a trade secret of another without express or implied
consent by a person who:

(1) used improper means to acquire knowledge of the trade secret; or

28

#251860 v1 sic



(i) at the time of disclosure or use, knew or had reason to know that
his knowledge of the trade secret was:

(A) derived from or through a person who had utilized
improper means to acquire it;

(B) acquired under circumstances giving rise to a duty to
maintain its secrecy or limit its use; or

(C) derived from or through a person who owed a duty to the
person seeking relief to maintain its secrecy or limit its use; or

(iii) before a material change of his position, knew or had reason to
know that it was a trade secret and that knowledge of it had been
acquired by accident or mistake.

Utah Code Ann. § 13-24-2(2). “Improper means” is defined to include “theft, bribery,
misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or
espionage through electronic or other means.” Utah Code Ann. § 13-24-2(1).

Appellants do not even generally allege that that MegaDyne “misappropriated”
any trade secrets as that term is defined in the statute. Rather, Appellants only allege that
the purported trade secrets were disclosed in the context of patent litigation MegaDyne
prosecuted against third parties. Appellants do not allege that MegaDyne obtained the
trade secrets through any “improper means,” that MegaDyne violated any court order
protecting such information from use or disclosure, or that MegaDyne obtained the
alleged trade secrets without Appellants’ express or implied consent. In fact, Appellants
do not even assert that the trade secrets were utilized by MegaDyne for any purpose other
than the litigation.

Appellants’ allegations that MegaDyne lawfully obtained information from them

in the course of litigation against a third party does not come close to meeting the
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definition of misappropriation of a trade secret by improper means as required by the
Utah Uniform Trade Secret Act. Therefore, Appellants’ motioﬁ to amend their
Complaints to add the proposed eighth claim for relief for violation of the trade secret act
should be denied.

B. Appellants’ Proposed Amendment Was Untimely and
Prejudicial to MegaDyne.

Additionally, Appellants’ motion to amend was untimely. Appellants filed their
initial, 1998 Complaint 9-1/2 years ago, and filed the subsequent 2003 Complaint in a
separate action almost five years ago. Appellants’ delay is unreasonable, and Appellants
do not provide any reasonable justification for the delay. The District Court did not
abuse its discretion by denying a motion for leave to amend filed 9-1/2 years after the
litigation began.

CONCLUSION

For the foregoing reasons, MegaDyne respectfully requests that the Court of
Appeals affirm the District Court’s March 6, 2008 Order striking Appellants’ jury
demand for the period of time covered by the Special Master’s Report and deny
Appellants leave to file an amended Complaint, and remand the case to the trial court for
the evidentiary hearing regarding the substance of the Special Master’s report that the

District Court ordered.
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RESPECTFULLY SUBMITTED this 4th day of February, 2009.

NG (27

HOLME ROQBERTS & OWEN1LLP

George M. Haley

David R. Parkinson

J. Andrew Sjoblom

Attorneys for MegaDyne Medical Products, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 4th day of February, 2009, a true and
correct copy of the foregoing BRIEF OF APPELLEE MEGADYNE MEDICAL
PRODUCTS, INC. was served via U.S. mail, postage prepaid, to the following:

Dale F. Gardiner
VanCott Bagley Cornwall & McCarthy
36 South State Street, Suite
Salt Lake City, Utah 84111
Attorneys for Petitioners/Plaintiffs

Yt B
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Addenda



Tab 1



Utah Rule of Civil Procedure 53. Masters.

(a) Appointment and compensation. Any or all of the issues in an action may be
referred by the court to a master upon the written consent of the parties, or the court may
appoint a master in an action, in accordance with the provisions of Subdivision (b) of this
rule. As used in these rules the word “master” includes a referee, an auditor, and an
examiner. The compensation to be allowed to a master shall be fixed by the court, and
shall be charged upon such of the parties or paid out of any fund or subject matter of the
action, which is in the custody and control of the court as the court may direct. The
master shall not retain his report as security for his compensation; but when the party
ordered to pay the compensation allowed by the court does not pay it after notice and
within the time prescribed by the court, the master is entitled to a writ of execution
against the delinquent party.

(b) Reference. A reference to a master shall be the exception and not the rule. In actions
to be tried by a jury, a reference shall be made only when the issues are complicated; in
actions to be tried without a jury, save in matters of account, a reference shall, in the
absence of the written consent of the parties, be made only upon a showing that some
exceptional condition requires it.

(c) Powers. The order of reference to the master may specify or limit his powers and
may direct him to report only upon particular issues or to do or perform particular acts or
to receive and report evidence only and may fix the time and place for beginning and
closing the hearings and for the filing of the master’s report. Subject to the specifications
and limitations stated in the order, the master has and shall exercise the power to regulate
all proceedings in every hearing before him and to do all acts and take all measures
necessary or proper for the efficient performance of his duties under the order. He may
require the production before him of evidence upon all matters embraced in the reference,
including the production of all books, papers, vouchers, documents, and writings
applicable thereto. He may rule upon the admissibility of evidence unless otherwise
directed by the order of reference and has the authority to put witnesses on oath and may
himself examine them and may call the parties to the action and examine them upon oath.
When a party so requests, the master shall make a record of the evidence offered and
excluded in the same manner and subject to the same limitations as provided in the Utah
Rules of Evidence for a court sitting without a jury.

(d) Proceedings.

(1) Meetings. When a reference is made, the clerk shall forthwith furnish the master with
a copy of the order of reference. Upon receipt thereof unless the order of reference
otherwise provides, the master shall forthwith set a time and place for the first meeting of
the parties or their attorneys to be held within 20 days after the date of the order of
reference and shall notify the parties or their attorneys. It is the duty of the master to

#251851 vl sle



proceed with all reasonable diligence. Either party, on notice to the parties and master,
may apply to the court for an order requiring the master to speed the proceedings and to
mabke his report. If a party fails to appear at the time and place appointed, the master may
proceed ex parte or, in his discretion, adjourn the proceedings to a future day, giving
notice to the absent party of the adjournment.

(2) Witnesses. The parties may procure the attendance of witnesses before the master by
the issuance and service of subpoenas as provided in Rule 45. If without adequate excuse
a witness fails to appear or give evidence, he may be punished as for a contempt and be
subjected to the consequences, penalties, and remedies provided in Rules 37 and 45.

(3) Statement of accounts. When matters of accounting are in issue before the master, he
may prescribe the form in which the accounts shall be submitted and in any proper case
may require or receive in evidence a statement by a certified public accountant who is
called as a witness. Upon objection of a party to any of the items thus submitted or upon
a showing that the form of statement is insufficient, the master may require a different
form of statement to be furnished, or the accounts or specific items thereof to be proved
by oral examination of the accounting parties or upon written interrogatories or in such
other manner as he directs.

(e) Report.

(1) Contents and filing. The master shall prepare a report upon the matters submitted to
him by the order of reference and, if required to make findings of fact and conclusions of
law, he shall set them forth in the report. He shall file the report with the clerk of the
court and in an action to be tried without a jury, unless otherwise directed by the order of
reference, shall file with it a transcript of the proceedings and of the evidence and the
original exhibits. The clerk shall forthwith mail to all parties notice of the filing.

(2) In non-jury actions. In an action to be tried without a jury the court shall accept the
master’s findings of fact unless clearly erroneous. Within 10 days after being served with
notice of the filing of the report any party may serve written objections thereto upon the
other parties. Application to the court for action upon the report and upon objections
thereto shall be by motion and upon notice as prescribed in Rule 6(d). The court after
hearing may adopt the report or may modify it or may reject it in whole or in part or may
receive further evidence or may recommit it with instructions.

(3) In jury actions. In an action to be tried by a jury the master shall not be directed to
report the evidence. His findings upon the issues submitted to him are admissible as
evidence of the matters found and may be read to the jury, subject to the ruling of the
court upon any objections in point of law which may be made to the report.
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(4) Stipulation as to findings. The effect of a master’s report is the same whether or not
the parties have consented to the reference; but, when the parties stipulate that a master’s
findings of fact shall be final, only questions of law arising upon the report shall
thereafter be considered.

(5) Draft report. Before filing his report a master may submit a draft thereof to counsel
for all parties for the purpose of receiving their suggestions.

() Objections to appointment of master. A party may object to the appointment of any
person as a master on the same grounds as a party may challenge for cause any
prospective trial juror in the trial of a civil action. Such objections must be heard and
disposed of by the court in the same manner as a motion.
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Utah Code Ann. § 13-24-1. Short title

This chapter is known as the “Uniform Trade Secrets Act.”
Utah Code Ann. § 13-24-2. Definitions

As used in this chapter, unless the context requires otherwise:

(1) “Improper means” includes theft, bribery, misrepresentation, breach or inducement of
a breach of a duty to maintain secrecy, or espionage through electronic or other means.

(2) “Misappropriation” means:

(a) acquisition of a trade secret of another by a person who knows or has reason to
know that the trade secret was acquired by improper means; or

(b) disclosure or use of a trade secret of another without express or implied
consent by a person who:

(i) used improper means to acquire knowledge of the trade secret; or

(ii) at the time of disclosure or use, knew or had reason to know that his
knowledge of the trade secret was:

(A) derived from or through a person who had utilized improper
means to acquire it;

(B) acquired under circumstances giving rise to a duty to maintain its
secrecy or limit its use; or

(C) derived from or through a person who owed a duty to the person
seeking relief to maintain its secrecy or limit its use; or

(iii) before a material change of his position, knew or had reason to know
that it was a trade secret and that knowledge of it had been acquired by
accident or mistake.

(3) “Person” means a natural person, corporation, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision or agency, or any other
legal or commercial entity.

(4) “Trade secret” means information, including a formula, pattern, compilation,
program, device, method, technique, or process, that:
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(a) derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use; and

(b) is the subject of efforts that are reasonable under the circumstances to maintain
its secrecy.

Utah Code Ann. § 13-24-3. Injunctive relief

(1) Actual or threatened misappropriation may be enjoined. Upon application to the court,
an injunction shall be terminated when the trade secret has ceased to exist, but the
injunction may be continued for an additional reasonable period of time in order to
eliminate commercial advantage that otherwise would be derived from the
misappropriation.

(2) In exceptional circumstances, an injunction may condition future use upon payment
of a reasonable royalty for no longer than the period of time for which use could have
been prohibited. Exceptional circumstances include, but are not limited to, a material and
prejudicial change of position prior to acquiring knowledge or reason to know of
misappropriation that renders a prohibitive injunction inequitable.

(3) In appropriate circumstances, affirmative acts to protect a trade secret may be
compelled by court order.

Utah Code Ann. § 13-24-4. Damages

(1) Except to the extent that a material and prejudicial change of position prior to
acquiring knowledge or reason to know of misappropriation renders a monetary recovery
inequitable, a complainant is entitled to recover damages for misappropriation. Damages
can include both the actual loss caused by misappropriation and the unjust enrichment
caused by misappropriation that is not taken into account in computing actual loss. In lieu
of damages measured by any other methods, the damages caused by misappropriation
may be measured by imposition of liability for a reasonable royalty for a
misappropriator’s unauthorized disclosure or use of a trade secret.

(2) If willful and malicious misappropriation exists, the court may award exemplary
damages in an amount not exceeding twice any award made under Subsection (1).
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH
APPEALED: CASE #20080459
KENNETH L FAILOR vs. MEGADYNE MEDICAL PRODUCTS

CASE NUMBER 980907641 Contracts

CURRENT ASSIGNED JUDGE
L A DEVER

PARTIES
Plaintiff - PREMIUM PLASTICS INC
Plaintiff - HARVEY VANEPPS JR GILMER
Other Party - JOHN W CURRAN

Plaintiff - KENNETH L FAILOR

Represented by: DALE F GARDINER
Represented by: JENNIE B GARNER
Defendant - MEGADYNE MEDICAL PRODUCTS
Represented by: GEORGE M HALEY
Defendant - MEGADYNE MEDICAL PRODUCTS
Represented by: DAVID R PARKINSON
Defendant - MEGADYNE MEDICAL PRODUCTS
Represented by: J ANDREW SJOBLOM

ACCOUNT SUMMARY

TOTAL REVENUE Amount Due: 538.50
Amount Paid: 538.50

Credit: 0.00

Balance: 0.00

REVENUE DETAIL - TYPE: COMPLAINT - NO AMT S

Amount Due: 120.00
Amount Paid: 120.00
Amount Credit: 0.00
Balance: 0.00

REVENUE DETAIL - TYPE: JURY DEMAND - CIVIL

Amount Due: 50.00
Amount Paid: 50.00
Amount Credit: 0.00

Balance: 0.00
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Printed: 02/03/09 15:03:12 Page 1

CASE NUMBER 980907641 Contracts

REVENUE DETAIL - TYPE: COUNTER 10K-MORE

Amount Due: 90.00
Amount Paid: 90.00
Amount Credit: 0.00
Balance: 0.00

REVENUE DETAIL - TYPE: VIDEO TAPE COPY

Amount Due: 15.00
Amount Paid: 15.00
Amount Credit: 0.00
Balance: 0.00

REVENUE DETAIL - TYPE: COPY FEE

Amount Due: 0.25
Amount Paid: 0.25
Amount Credit: 0.00
Balance: 0.00
REVENUE DETAIL - TYPE: COPY FEE
Amount Due: 1.50
Amount Paid: 1.50
Amount Credit: 0.00
Balance: 0.00
REVENUE DETAIL - TYPE: COPY FEE

Amount Due: 2.50
Amount Paid: 2.50
Amount Credit: 0.00
Balance: 0.00

REVENUE DETAIL - TYPE: VIDEO TAPE COPY
Amount Due: 15.00
Amount Paid: 15.00
Amount Credit: 0.00
Balance: 0.00

REVENUE DETAIL - TYPE: VIDEO TAPE COPY
Amount Due: 30.00
Amount Paid: 30.00
Amount Credit: 0.00
Balance: 0.00

REVENUE DETAIL - TYPE: VIDEO TAPE COPY
Amount Due: 15.00
Amount Paid: 15.00
Amount Credit: 0.00
Balance: 0.00

Printed: 02/03/09 15:03:12 Page 2
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REVENUE

REVENUE

REVENUE

REVENUE

REVENUE

REVENUE

REVENUE

REVENUE

REVENUE

DETAIL - TYPE: COPY
Amount Due:
Amount Paid:
Amount Credit:
Balance:

DETAIL - TYPE: COPY
Amount Due:
Amount Paid:
Amount Credit:
Balance:

DETAIL - TYPE: COPY
Amount Due:
Amount Paid:
Amount Credit:
Balance:

DETAIL - TYPE: COPY
Amount Due:
Amount Paid:
Amount Credit:
Balance:

DETAIL - TYPE: COPY
Amount Due:
Amount Paid:
Amount Credit:
Balance:

FEE

FEE

FEE

FEE

FEE

0.75
0.75
0.00
0.00

2.50
2.50
0.00
0.00

3.00
3.00
0.00
0.00

1.00
1.00
0.00
0.00

1.00
1.00
0.00
0.00

DETAIL - TYPE: VIDEO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

DETAIL - TYPE: COPY
Amount Due:
Amount Paid:
Amount Credit:
Balance:

FEE

15.00
15.00
0.00
0.00

0.25
0.25
0.00
0.00

DETAIL - TYPE: VIDEO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

DETAIL - TYPE: COPY

Printed: 02/03/09 15:03:12

FEE

Page 3

15.00
15.00
0.00
0.00
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Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

o O O o O O OO o O oo O O R p

O O B b

REVENUE DETAIL - TYPE: VIDEO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

15.

15
0
0

REVENUE DETAIL - TYPE: VIDEO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:

Printed: 02/03/09 15:03:12 Page 4
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15
15

0
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.50
.50
.00
.00

.75
.75
.00
.00

.75
.75
.00
.00

.75
.75
.00
.00

.00
.00
.00
.00

00

.00
.00
.00

.00
.00
0.

00

.00

.75
.75
.00
.00

.25
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Printed:

Amount Paid:
Amount Credit:
Balance:

o

REVENUE DETAIL - TYPE: VIDEO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: CERTIFIED COPIES

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: CERTIFICATION

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE

Amount Due:
Amount Paid:
Amount Credit:
Balance:

15.
15.
0.
0.

2.
2.
0
0.

O O H O O B b

O O VLV

REVENUE DETAIL - TYPE: AUDIO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE

Amount Due:
Amount Paid:

02/03/09 15:03:12
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10.
10.
0.
0

oo NN

o

.25
.00
.00

00
0o
00
00

50
50

.00

00

.00
.00
.00
.00

.00
.00
.00
.00

.50
.50
.00
.00

00
00
00

.00

.25
.25
.00
.00

.50
.50




Amount Due: 11.25
Amount Paid: 11.25
Amount Credit: 0.00
Balance: 0.00
REVENUE DETAIL - TYPE: COPY FEE
Amount Due: 18.25
Amount Paid: 18.25
Amount Credit: 0.00
Balance: 0.00
CASE NOTE
PROCEEDINGS
07-31-98 Filed: Complaint
07-31-98 Judge WILLIAM A THORNE assigned.
07-31-98 Filed: Complaint No Amount
07-31-98 Fee Account created Total Due:
07-31-98 Fee Account created Total Due:
07-31-98 Filed: Demand Civil Jury
07-31-98 COMPLAINT - NO AMT S Payment Received:
Note: Code Description: COMPLAINT-NO AMT SPC; Code
Description: DEMAND CIVIL JURY
07-31-98 JURY DEMAND - CIVIL Payment Received:

08-21-98

Printed:

Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: COPY FEE
Amount Due:
Amount Paid:
Amount Credit:
Balance:

o

29.
29.

O O

REVENUE DETAIL - TYPE: AUDIO TAPE COPY

Amount Due:
Amount Paid:
Amount Credit:
Balance:

REVENUE DETAIL - TYPE: SPECIAL SEARCHES

Filed: Answer and Counterclaim or Megadyne Medical Products,

02/03/09 15:03:12 Page 6
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10.
10.
0
0

.00
.00

25
25

.00
.00

.50
.50
.00
.00

00
00

.00
.00
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08-21-98

08-21-98
08-21-98
08-21-98

09-01-98

09-03-98
09-09-98

09-09-98

12-11-98
12-11-98
02-10-99
02-11-99
02-12-99

03-23-99
06-21-99
06-21-99
06-21-99
07-09-99
08-20-99
08-20-99

08-30-99
09-03-99
09-10-99
09-10-99

09-13-99

10-01-99

Printed:

Page 7 of 35

Inc.
Filed: Answer and counterclaim
MEGADYNE MEDICAL PRODUCTS

Filed: Counter 10K-MORE
Fee Account created Total Due: 90.00
COUNTER 10K-MORE Payment Received: 90.00

Note: Code Description: COUNTER 10K-MORE
Filed: Reply to Counterclaim
MEGADYNE MEDICAL PRODUCTS
HARVEY VANEPPS JR GILMER

Filed: Reply to the Counterclaim
Filed order: Order Authorizing the Issuance of a Subpoena Duces
Tecum
Commissioner THOMAS N ARNETT JR
Signed September 09, 1998
Filed: Plaintiff's Ex Parte Application for an Order
Authorizing the Issuance of an Out-of-State Subpoena Duces
Tecum
Filed: Motion for Appointment of A Special Master
Filed: Consent to Appointment of a Special Master
Filed: Affidavit of Impartiality
Filed: Affidavit of Impartiality
Filed order: Order of Reference
Judge WILLIAM A THORNE
Signed February 11, 1999
Filed: Plaintiff's Proposed Work Plan
Filed: Notice of Withdrawal of Counsel
Filed: Certificate of Service
Filed: Notice of Change of Counsel's Firm and Address
Filed: Certificate of Service
Filed: Plaintiff's Motion to Compel Production of Documents
Filed: Memorandum in Support of Plaintiff's Motion to Compel
Production of Documents
Filed: Response to Plaintiff's Motion to Compel Production of
Documents
Filed: Objection to the Special Master's Invoice
Filed: Notice to Submit for Decision
Filed: Reply Memorandum in Support of Plaintiff's Motion to
Compel Production of Documents
Note: File sent to Judge Thorne's Law Clerk with notice to
submit
Minute Entry - MINUTE ENTRY
Judge: THORNE, WILLIAM A
Clerk: yvetted
The plaintiff's motion to compel production of documents has come
before this Court pursuant to Rule 4-501. The Court being fully
advised on the matter now GRANTS the plaintiff's motion as follows:

02/03/09 15:03:12 Page 7
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1. The plaintiffs and their representatives will be



11-01-99

11-04-99

11-05-99

11-10-99
11-12-99

11-15-99
11-22-99

12-06-99
12-06-99

02-17-00
02-22-00

03-08-00
03-16-00

Printed:

allowed to personally review the requested documents, under

appropriate safe guards. 2. Furthermore, the defendants do not

need to pay for the expense of copying all of the documents
requested, as long as they make copies of all the requested

Page 8 of 35

documents available. 3. Counsel for plaintiff is instructed to

prepare an Order consistent with this Minute Entry and Rule
4-504(2) .

Judge THORNE, WILLIAM A

Filed order: Order

Judge WILLIAM A THORNE

Signed October 29, 1999
Filed: Memorandum in Support of Motion to Vacate Order of
Reference Appointing Special Master
Filed: Motion to Vacate Order of Reference Appointing Special
Master
Filed: Objection to the Special Master's Invoice
Filed: Memorandum in Opposition to motion to Vacate Order of
Reference Appointing Special Master
Filed: Response to Objection to the Special Master's Invoice
Filed: Response to Motion to Vacate Order of Reference
Appointing Special Master
Filed: Affidavit of Kenneth L Failor
Filed: Reply Memorandum in Support of Motion to Vacate Order of
Reference Appointing Special master and in Support of
Objections to the Special Master's Invoices (oral argument
requested)
Filed: Notice to Submit for Decision
MOTION-VACATE ORDER OF REFER scheduled on March 16, 2000 at
09:00 AM in Third Floor - W38 with Judge THORNE.
Filed: Lettexr from Snow, Christensen & Martineau.
Minute Entry - Minutes for TELEPHONE/SCHEDULING CONF
Judge: WILLIAM A. THORNE

Clerk: cheril
TELEPHONE CONFERENCE
PRESENT

Plaintiff's Attorney(s): DAVID MAGRATH
Defendant's Attorney(s): HAROLD G. CHRISTENSEN

Tape Number: Chambers
HEARING
02/03/09 15:03:12 Page 8
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TAPE: Chambers No resolution at this time



03-16-00

03-20-00
03-21-00
03-23-00

Case scheduled for Arguments on Motions 3-23-00 @ 3:00
ARGUMENTS ON MOTIONS is scheduled.
Date: 03/23/2000
Time: 03:00 p.m.
Location: Third Floor - W38
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84111-1860
Before Judge: WILLIAM A. THORNE

ARGUMENTS ON MOTIONS scheduled on March 23, 2000 at 03:00 PM in

Third Floor - W38 with Judge THORNE.

Filed: Notice of Hearing

Filed: Affidavit of Harvey Van Epps Gilmore, JR.
Minute Entry - Minutes for ARGUMENTS ON MOTIONS
Judge: WILLIAM A. THORNE

Clerk: cheril

PRESENT

Plaintiff(s): HARVEY VANEPPS JR GILMER

KENNETH L FAILOR
Plaintiff's Attorney(s): DALE F. GARDINER
Defendant's Attorney(s): HAROLD G. CHRISTENSEN
Other Parties: EARNEST YOUNG
Video
Tape Number: video Tape Count: 3:10 24

04-03-00
04-03-00
04-27-00
05-17-00
05-18-00
05-18-00
05-19-00

05-23-00

05-23-00

Printed:

CASE NUM

HEARING

TAPE: 3:10 COUNT: 24

Courts Ruling:

Order of reference will not be withdrawn.
All conditions read into record

Attorney Harold Christensen to prepare order

Fee Account created Total Due: 15.00

VIDEO TAPE COPY Payment Received: 15.00
Filed: Transcript of hearing on 3/23/00

Filed: Objection to Defendant's Stipulation, Motion and Order
Fee Account created Total Due: 0.25

COPY FEE Payment Received: 0.25
Filed: Response to Plaintiffs' Objection to Defendant's

Stipulation Motion and Order
Filed order: Stipulation, Motion and Order.
Judge WILLIAM A THORNE
Signed May 23, 2000
Filed: Correspondence Regarding Work to be Completed and

02/03/09 15:03:12 Page 9
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05-26-00

Estimated Time of Completion.

Filed: Memorandum in Support of Plaintiffs' Renewed Motion to

Vacate Order of Reference



05-26-00
05-30-00

05-31-00
06-07-00
06-09-00
06-09-00

06-13-00
06-14-00

06-16-00
06-23-00

06-26-00
06-26-00
06-26-00
06-27-00
06-29-00

07-03-00
07-05-00

07-05-00
07-06-00
07-10-00
07-11-00
07-11-00
07-18-00
07-18-00

07-18-00

07-18-00

07-19-00

07-19-00
07-26-00

Printed:

Filed: Plaintiffs' Renewed Motion to Vacate Order of Reference
Filed: Response to Plaintiffs' Objection to Defendant's
Stipulation Motion and Order.

Filed: Special Master Invoices From October 1, 1999 to may
23,2000.

Filed: Objection to the Special Master's May 30,2000 Invoices.
Filed: Notice to Submit for Decision.

Filed: Reply Memornadum in Support of Plaintiffs' Renewed
Motion to Vacage Order of Refernce.

Filed: Request for Hearing

TELEPHONE /SCHEDULING CONF scheduled on July 19, 2000 at 09:30
AM in Third Floor - W37 with Judge DEVER.

Filed: Report of Special Master.

Filed: Response to Objection to the Special Master's mMay
30,2000 Invoices.

Filed: Transcript Matthias Sansom.

Filed: Transcript Joann Hall.

Filed: Transcript Brian Wlater.

Note: Calendar Judge assignment changed from L. A. DEVER to
PAUL G. MAUGHAN for appearance on 07/19/2000

Filed: Response to Plaintiff's Objections to the Special
Master's may 30, 2000 Invoices.

Judge L A DEVER assigned.

Note: Calendar Judge assignment changed from PAUL G. MAUGHAN to
L. A. DEVER for appearance on 07/19/2000

Note: TELEPHONE/SCHEDULING CONF calendar modified.

Filed: Plaintiff's objections and recommendations to the master
concerning his report

Filed: Notice to Submit

Fee Account created Total Due: 1.50
COPY FEE Payment Received: 1.50
Filed: Motion to the presiding Judge Noel to reassign the case

Filed: memorandum in support of motion to the presiding Judge
Noel to re-assign the case

Filed: Memo in support of motion to the presiding judge,
Honorable Frank G. Noel, of the third Judicial District court
to reassign the case

Filed: Motion to the Presiding Judge, Honorable Frank G. Noel,
of the 3rd Judicial District court to reassign the case

Note: Dever/dp Clerk spoke with atty Dale Gardiner by phone.
He did not wish to proceed with the conference since he has
filed a Motion with regards to how Judge Dever was assigned to
this case. He would like the presiding Judge Noel to make a
decision

Note: with regards to his motion before the case continues.
Filed: Response to Pltfs Objections and Recommendations to the

02/03/09 15:03:12 Page 10
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07-28-00

07-28-00

Master concerning His Report

Filed: Copy of Administrative Order (mailed to respective
counsel and Special Masters this date)

Filed: Response to motion to the presiding Judge, Honorable



07-28-00
08-01-00

08-01-00
08-01-00
08-03-00
08-03-00

08-09-00

08-09-00

08-09-00

08-15-00
08-18-00

08-18-00
08-23-00
08-23-00
08-29-00
08-30-00
08-30-00
08-30-00
08-30-00
08-31-00

09-01-00

Printed:

Frank G. Noel, of the Third District Court to reassign the case
Filed: Certificate of service

Filed: Motion to strike deft's response to plf's objections and
recommendations to the master concerning his report

Filed: memorandum in support of motion to strike deft's
response to plf's objections and recommendations to the master
concerning his report

Filed: reply memorandum in support of motion to reassign case
Filed: final report of special master

Filed: Special Master response to plf's and deft objections and
recommendations to the report of Special Master

Note: Dever/dp On recommendation of Judge Dever's Law clerk
Yvette, case to be set for a Telephone Scheduling Conference so
Judge Dever can schedule Oral Arguments on pending motions.
Notice - NOTICE for Case 980907641 ID 657250

TELEPHONE CONFERENCE is scheduled.

Date: 09/18/2000
Time: 09:00 a.m.
Location: Third Floor - W37
THIRD DISTRICT COURT
450 SOUTH STATE STREET
SLC, UT 84111-1860
Before Judge: L. A. DEVER
TELEPHONE CONFERENCE scheduled on September 18, 2000 at 09:00
AM in Third Floor - W37 with Judge DEVER.
Filed: Stipulation and Motion
Filed: Plaintiff's objections to the final report of the
special master
Filed: Request for continuance on defendant's motion for rule
37 sanctions and motion for summary judgment
Filed order: order extending time
Judge L A DEVER
Signed August 20, 2000
Filed: Notice of deposition of Brian Walter
Filed: Notice of withdrawal of counsel, David M. McGrath
Filed: Defendant Megadyne's Motion for Protective Order
Filed: Motion to Strike Jury Demand and for Judgment on the
Special Master's Final Report
Filed: Memorandum in Support of Motion to Strike Jury Demand
and for Judgment on the Special Master's Final Report
Filed: Defendant Megadyne's Memorandum in Support of Motion for
Protective Order
Filed: Defendant's Response to Plaintiffs' Objections to the
Final Report of the Special Master
Filed: Motion to strike the special master's response to

02/03/09 15:03:12 Page 11

CASE NUMBER 980907641 Contracts

Page 11 of 35

09-01-00

plaintiffs' objections and recommendation to the report of
special master

Filed: Memorandum in support of motion to strike special
master's response to plaintiffs' objections and recommendations
to the report of special master



Page 12 of 35

09-18-00 Notice - NOTICE for Case 980907641 ID 681222
ORAL ARGUMENTS is scheduled.
Date: 10/25/2000
Time: 02:00 p.m.
Location: Third Floor - W37
THIRD DISTRICT COURT
450 SOUTH STATE STREET
SLC, UT 84111-1860
before Judge L. A. DEVER
09-18-00 Notice - NOTICE for Case 980907641 ID 2681222
ORAL ARGUMENTS is scheduled.
Date: 10/25/2000
Time: 02:00 p.m.
Location: Third Floor - W37
THIRD DISTRICT COURT
450 SOUTH STATE STREET
SLC, UT 84111-1860
before Judge L. A. DEVER
09-18-00 Minute Entry - Minutes for TELEPHONE CONFERENCE

Judge: L. A. DEVER
Clerk: kathrynb
TELEPHONE CONFERENCE
PRESENT

Plaintiff's Attorney(s): DALE F. GARDINER

Defendant's Attorney(s): HAROLD G. CHRISTENSEN
JOHN CURRAN

Video

Tape Number: OFF

HEARING

C/0 Set for Oral Arguments on 10/25/2000 at 2:00 pm (1/2 day
hearing)
ORAL ARGUMENTS is scheduled.
Date: 10/25/2000
Time: 02:00 p.m.
Location: Third Floor - W37
THIRD DISTRICT COURT
450 SOUTH STATE STREET
SLC, UT 84111-1860
before Judge L. A. DEVER
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09-18-00 ORAL ARGUMENTS scheduled on October 25, 2000 at 02:00 PM in
Third Floor - W37 with Judge DEVER.

09-29-00 Filed: memorandum in opposition to deft's motion to strike jury
demand and for judgment on the special master's final report

09-29-00 Filed: memorandum in opposition to deft's motion for protective
order
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10-10-00 Filed: memorandum in support of plf's motion to reject the
master's report

10-10-00 Filed: Motion to reject the master's report

10-23-00 Filed: Memorandum in opposition to motion to reject the
master's report

10-23-00 Filed: Reply to expert report prepared by Campos & Stratis

10-23-00 Filed: Letter from Dale Gardiner and courtesy copy of
Plaintiffs' memorandum in opposition to defendant's motion for
protective order.

10-25-00 Minute Entry - Minutes for ORAL ARGUMENTS - 8 MOTIONS

Judge: L. A. DEVER
Clerk: kathrynb
PRESENT

Plaintiff's Attorney(s): DALE F. GARDINER

Defendant's Attorney(s): HAROLD G. CHRISTENSEN
RODNEY PARKER

Video

Tape Number: 10/25/2000 Tape Count: 2:09:30

HEARING

COUNT: 2:10:0
This case came on regularly before the Court for Oral Arguments on
8 Motions:
1. Plaintiff's Renewed Motion to Vacate the Order Appointing the
Special Master
2. Plaintiff's Objections to the Master's Invoices
3. Plaintiff's Objections and Recommendations to the Master
Concerning his Report
4. Plaintiff's Motion to Strike the Defendant's Response to
Plaintiff's Objections & Recommendations to the Special Master
5. Defendant's Motion to Strike the Plaintiff's Jury Demand and
for Judgment on the Final Report
6. Defendant's Motion for Protective Order
7. Plaintiff's Motion to Strike the Special Master's Responses to
Plaintiff's Objections and Recommendations
8. Plaintiff's Motion to Strike and Reject the Master's Final
Report
COUNT: 2:10:4
Arguments re: Renewed Motion to Vacate the Order Appointing the
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Special Master (ATP Gardiner)
COUNT: 2:13:3

Comments - ATD Christensen
COUNT: 2:14:0

Arguments continue - ATP Gardiner
COUNT: 2:18:4

Arguments - ATD Christensen
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COUNT: 2:19:3
Comments and objection - ATP Gardiner
COUNT: 2:19:5
Defense arguements continues
COUNT: 2:20:4
Arguments re: Jury Trial issue and Master's Report - ATP Gardiner
COUNT: 2:31:0
Arguments - ATD Christensen
COUNT: 2:56:5
Final Arguments - ATD Christensen
COUNT: 2:58:1
Response - ATP Gardiner
COUNT: 3:02:
The Court takes these matters under advisement
COUNT: 3:03:4
ATP Gardiner wants to know if Motion for Protective Order should
be heard
COUNT: 3:30:5
The Court will hear this Motion while all parties are present
COUNT: 3:04:0
Arguments - ATP Gardiner
COUNT: 3:18:3
Response and Arguments - ATD Rodney Parker
COUNT: 3:25:4
The Court heard from the Special Masters - they are allowed to
comment on criticisms expressed today
COUNT: 3:34:5
Correction of Record - ATP Gardiner
COUNT: 3:3:0
The Court takes these matters under advisement - There may be need
to have some additional hearings. Parties will be notified.

10-25-00 TUA CASE - REFER TO LAD scheduled on December 27, 2000 at 08:00
AM in Third Floor - W37 with Judge DEVER.

11-15-00 Fee Account created Total Due: 2.50
11-15-00 COPY FEE Payment Received: 2.50
11-27-00 Fee Account created Total Due: 15.00
11-27-00 VIDEO TAPE COPY Payment Received: 15.00
11-27-00 Fee Account created Total Due: 30.00
11-27-00 VIDEO TAPE COPY Payment Received: 30.00

12-13-00 Filed: ENTRY OF APPEARANCE - DALE F GARDINER
12-19-00 Filed: Motion for Rule 37 sanctions
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12-19-00 Filed: memorandum of points and authorities in support of
motion for Rule 37 sanctions

12-22-00 Filed: Memo in support of Motion for Leave to Depose the Master

12-22-00 Filed: Pltfs Motion for Leave to Depose the Master (hearing

requested)
12-27-00 Fee Account created Total Due: 15.00
12-27-00 VIDEO TAPE COPY Payment Received: 15.00

12-28-00 Filed: Motion to quash



12-28-00
12-28-00
01-02-01
01-03-01
01-04-01
01-16-01
01-16-01
01-16-01
01-18-01
01-18-01
01-22-01
01-26-01
02-05-01
02-15-01
02-21-01
02-28-01
03-05-01
03-06-01
03-06-01

04-16-01
04-16-01

04-16-01

04-16-01
04-16-01
04-16-01

04-24-01

Printed:

Filed: Memorandum in support of motion to quash

Filed: subpoena duces tecum

Filed: dedft Megadyne's memorandum in opposition to motion for
Rule 37 sanctions

Filed: Transcript of hearing 10-25-00

Filed: subpoena duces tecum on return (served)

Filed: subpoena duces tecum on return (served)

Filed: memorandum in opposition to deft's motion to quash
Filed: reply memorandum in support of motion for Rule 37
sanctions

Filed: Notice to submit for decision

Filed: Notice to submit for decision

Filed: letter from atty Rodney Parker regarding a motion that
was filed with the court. and also a notice to submit

Filed: reply to plf's memorandum in opposition to Megadyne's
motion to quash

Filed: memorandum in opposition to motion for leave to depose
the master

Filed: reply memorandum in support of motion for leave to
depose the master (hearing requested)

Filed: special master invoices from May 24,2000 to October
31,2000

Filed: Objections to the special master's invoices from may
24,2000 to October 31,2000

Filed: Corrected Reply Memorandum in Support of Motin for Leave
to Depose the Master

Fee Account created Total Due: 0.75
COPY FEE Payment Received: 0.75
Filed: Notice to Submit for Decision (Motion to Quash)

Filed: Notice to Submit (Motion to Strike the Special Master's
Response to the Plaintiffs' Objections and Recommendations to
the Report of the Special Master)

Filed: Notice to Submit (Motion to Strike the defendant's
response to the plaintiffs' objections and recommenndations to
the master concerning his report)

Filed: Notice to Submit (Motion to Reject the Master's Report)
Filed: renewed notice to submit and request for oral argument
Filed: reply memorandum in support of plf's motion to reject
the master's report

Note: LAD/KB Judge Dever instructs to set this case for Oral
Arguments on the three (3) motions pending
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04-24-01

Notice - NOTICE for Case 980907641 ID 827098

ORAL ARGUMENTS - 3 MOTIONS is scheduled.

Date: 06/04/2001
Time: 09:30 a.m.
Location: Third Floor - W37
THIRD DISTRICT COURT
450 SOUTH STATE STREET
SLC, UT 84111-1860
Before Judge: L. A. DEVER

http://xchange.utcourts.gov/casesearch/CaseSearch?action=caceHi«t

laNia N aVaVYaval
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This hearing is set for Oral Arguments on the three (3) Motions
pending: 1) Plaintiff's renewed Motion to Vacate the Order of
Reference; 2) Plaintiffs' Motioin for Leave to Depose the Master;
and 3) Plaintiffs' Motion for Rule 37 Sanctions

04-24-01 ORAL ARGUMENTS - 3 MOTIONS scheduled on June 04, 2001 at 09:30
AM in Third Floor - W37 with Judge DEVER.

05-29-01 Fee Account created Total Due: 2.50

05-29-01 COPY FEE Payment Received: 2.50

05-29-01 Filed: Motion for 0OSC

05-29-01 Filed: memorandum in support of motion for OSC

05-29-01 Fee Account created Total Due: 3.00
05-29-01 COPY FEE Payment Received: 3.00
05-29-01 Fee Account created Total Due: 1.00
05-29-01 COPY FEE Payment Received: 1.00
06-01-01 Filed: memorandum in opposition to motion for osc
06-04-01 Fee Account created Total Due: 1.00
06-04-01 COPY FEE Payment Received: 1.00
06-04-01 Minute Entry - Minutes for Law & Motion

Judge: L. A. DEVER

Clerk: debbiep

PRESENT

Plaintiff's Attorney(s): DALE F. GARDINER
Defendant's Attorney(s): HAROLD G. CHRISTENSEN
Video

Tape Count: 9-37-19

HEARING

Pl1f's motion to revoke order of reference in the Master's report
was argued. Response by atty for deft's. The decision of the court
is as follows: The court will not revoke order, the court orders
that the deft allow the Plf's to review all

documents by the master. P1lf has 60 days to review and an
additional 14 days to file or submit any motions or memorandums to
the court pertaining to the reports.

06-07-01 Fee Account created Total Due: 15.00
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06-07-01 VIDEO TAPE COPY Payment Received: 15.00

06-13-01 Filed: Reply memorandum in support of motion for order to show
cause

06-14-01 Filed: notice to submit

06-18-01 Fee Account created Total Due: 0.25

06-18-01 COPY FEE Payment Received: 0.25

06-20-01 Filed: Transcript of hearing 6-4-01
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