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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee, : Case No. 970399-CA
V.
SERGIO HERNANDEZ, : Priority No. 2
Defendant/Appellant.

BRIEF OF APPELLEE
JURISDICTION AND N:&mTUR.B; Z)F THE PROCEEDINGS
Defendant appeals his conviction for possession of a controlled substance, a third
degree felony, in violation of Utah Code Ann. § 58-37-8 (1996). This Court has
jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(e) (1997).
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
1. Was the pat-down search of the large bulge in defendant’s pocket
justified by reasonable suspicion?
2. Was the seizure of the film canister from defendant’s pocket justified by
probable cause based on the totality of circumstances?
Since the facts are undisputed, review of defendant’s case is limited to the

application of law to those facts. Whether a specific set of facts gives rise to

reasonable suspicion or to probable cause is a determination of law and is reviewable



nondeferentially for correctness with a measure of discretion to the trial judge when

applying that standard to a given set of facts. State v. Pena, 869 P.2d 932, 939 (Utah

1994); see also State v. McGrath, 928 P.2d 1033, 1036 (Ct. App. 1996).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

United States Constitution, Amendment IV:

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.

Utah Constitution, Art. I, § 14:

The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches and seizures shall not be
violated; and no warrant shall issue but upon probable cause supported by
oath or affirmation, particularly describing the place to be searched, and
the person or thing to be seized.

Utah Code Ann. § 77-7-2 (1986):

A peace officer may make an arrest under authority of a warrant or
may, without warrant, arrest a person:

(1) for any public offense committed or attempted in the presence
of any peace officer; "presence” includes all of the physical senses or any
device that enhances the acuity, sensitivity, or range of any physical
sense, or records the observations of any of the physical senses;

(2) when he has reasonable cause to believe a felony has been
committed and has reasonable cause to believe that the person arrested has
committed it;

(3) when he has reasonable cause to believe the person has
committed a public offense, and there is reasonable cause for believing
the person may:

(a) flee or conceal himself to avoid arrest;
(b) destroy or conceal evidence of the
commission of the offense; or



(c) injure another person or damage property
belonging to another person.

Utah Code Ann. § 77-7-15 (1980):
A peace officer may stop any person in a public place when he has
a reasonable suspicion to believe he has committed or is in the act of
committing or is attempting to commit a public offense and may demand
his name, address and an explanation of his actions.
Utah Code Ann. § 77-7-16 (1980):
A peace officer who has stopped a person temporarily for
questioning may frisk the person for a dangerous weapon if he reasonably
believes he or any other person is in danger.
STATEMENT OF THE CASE
Defendant was initially charged with possession of a controlled substance
(cocaine) with intent to distribute, a second degree felony, in violation of Utah Code
Ann. § 58-37-8 (1996) (R. 1). The charge was later amended to simple possession, a
third degree felony, in violation of Utah Code Ann, § 58-37-8 (1996) (R. 41). Before
trial, defendant moved to suppress the drugs seized from his person (R. 16-32). After
the tria] court denied the motion in an oral ruling (R. 116-120),! defendant was

convicted by a jury and sentenced to serve zero-to-five years in prison, with credit for

time served (R. 61, 67).2 Defendant timely appealed (R. 69-70).

! The evidence from the preliminary hearing (R. 75-96), the parties’ arguments
on the motion (R. 97-116), and the trial court’s ora] ruling (R. 116-120) are at
addendum A.

2 Because defendant was an illegal alien, the trial court authorized his release for
deportation (R. 67).



STATEMENT OF FACTS
Introduction

The evidence is undisputed since defendant chose not to testify and he has not
challenged the trial court’s findingS of fact (see R. 118-120). In his brief, however,
defendant simply ignores crucial facts that undermine his position. His omissions will
be noted below.

Surveillance and Seizure

A police officer seized a film canister containing cocaine from defendant’s
pocket following surveillance and a pat-down search.

Surveillance. Two Ogden City police officers on bike patrol had been carefully
watching the area in front of the Marion Hotel after the hotel manager and several other
citizens had complained about "transient type Hispanics" selling drugs there (R. 76-77).
In the previous two years, one of the officers on patrol had made "over a hundred”
drug arrests in that vicinity (R. 78, 118).

Apparent drug transaction. While approaching the area on bikes at about 5:00
p.m. on April 17, 1997, the two officers observed several white males standing in front
of the hotel (R. 90). While the officers watched from less than a hundred feet away (R.
83), defendant and another Hispanic man stopped to talk to two of the men (R. 76-77).
Defendant quickly took something from his pocket and handed it to one of the men (R.

77, 91; see R. 118-119). One of the officers saw that the man had currency in his hand

4



during his exchange with defendant R. 77, 84).2 After the exchange, defendant and
his Hispanic companion talked briefly, looked at the officers, and started walking in the
other direction (R. 78, 91). The officer who had made multiple drug arrests in this
area suspected that he had just witnessed another drug transaction (R. 3, 79, 118).
itial investigation. To investigate, the officers first approached the man,

named Ballard, who was still standing in front of the hotel and who had been a party to
the exchange with defendant (R. 92). They asked Mr. Ballard if he knew defendant.
Id. Ballard said they both lived at "St. Anne’s.” Id. The officers then asked what had
changed hands. ]d. Ballard replied that defendant owed him a dollar, that he had
asked for the money, and that defendant only had approximately fifty cents in change
which defendant handed him (R. 78, 92). Ballard took change out of his left pocket to
show the officers, but the officer who could best see the exchange had seen Ballard put
whatever defendant handed him into his right pocket (R. 78; see R. 85). The officers
did not further question Ballard at that time (R. 78, 84-85, 92-93, 119).

Questioning defendant. Instead, the two officers rode their bikes to where
defendant and his companion were getting ready to cross the street. One of the officers

asked defendant, "[D]o you mind if we talk to you about your money transaction with

3 The other officer’s view was obstructed because he was closest to the building,
and there were several other men standing against the side of the building (R. 92).
However, he did observe that the recipient "reached out” to defendant to begin the
transaction (R. 91).



your friends up the street?” Defendant shrugged and s#id, "[Slure." The officer then
asked, "[D]o you have any weapons or do you have any I.D. on you?" Defendant
denied having any weapons, and started pulling everything out of his pants pockets (R.
79, 93).

Large bulge in defendant’s pocket. Defendant was wearing bulky, loose-fitting
pants with large pockets (R. 86). Defendant was also wearing a large oversized flannel
shirt over a T-shirt which both hung down below his pants pockets (R. 93). When
defendant pulled up his shirts to reach into his pockets, the officers saw a large bulge in
defendant’s left front pants pocket (R. 80, 94). Defendant pulled some change and his
wallet from other pockets. After defendant pulled a wad of toilet tissue from his left
pants pocket, both officers could still see a large bulge in that pocket (R. 79-80, 94).
Defendant did not immediately produce identification, but stood with the contents he
had pulled from his pockets in his hands (R. 3, 80).

Defendant’s three denials. One of the officers asked defendant what else he had
in his pocket. Defendant said, "[N]othing."* The officer said, "[I can] still see
something in your pocket. You have a pretty good bulge in your pocket.”" Defendant

responded, "I have nothing else in my pocket.” The officer asked again, "[W]hat do

4 Defendant’s marshaling of facts in support of reasonable suspicion stops here.
He discusses his denial, but fails to mention his three, specific denials in response to
the officer’s questions (see Def. Br. at 4, 7).

6



you have in your pocket?" Id. Defendant again replied, "[N]othing.” (R. 80; see R.
119).
uspected weapon. Neither officer could tell what the bulge was (R. 80, 94).

It appeared "big and round,” was not head-on, but was "twisted . . . sideways" in
defendant’s pocket (R. 80, 85-88, 94). Both officers thought it could have been a
weapon (R. 80, 88, 94). One of the officers knew from experience that people
involved in drug transactions often carry weapons, and he thought that, from its
appearance, the bulge could have been "a small caliber gun" (R. 88).°

Furtive movement; pat-down. After his third denial, defendant started to shove
- the wadded-up toilet paper back into his left pocket (R. 80).® The officer who
suspected that the bulge in that pocket might be a small caliber gun believed defendant
was trying to hide what was in his pocket, and so, "on the outside of the pocket," the
officer "reached and grabbed to feel what it was" and "to see if it was a weapon.” Id.

The officer felt a lid on top of a container, and immediately recognized the bulge

to be a plastic film canister, since he had taken "a lot of plastic film canisters off of a

’ Defendant’s recitation of facts completely ignores the undisputed testimony by
the officers summarized in this paragraph (see Def. Br. at 4, 6-7).

¢ Defendant ignores this crucial fact (see Def. Br. at 4, 6-7).
7



lot of other people who deal in narcotics," and since, as a photographer, he had a lot of
them himself (R. 80-81; see also R. 4, 94, 119-120).” |

Defendant’s fourth denial, furtive movement; seizure. The officer then asked
defendant one last time what he had in his pocket (R. 81). For the fourth time,
defendant said, "Nothing," and began reaching his hand back into the pocket (R. 81).2
The officer thought defendant was going to take the lid off the canister, so he took the
canister out of defendant’s pocket. Id. (see R. 120).

The officer opened the lid and found "eight individually wrapped packages of
white powdery substance" that had been hot-sealed (R. 82-81). In the officer’s
experience, drugs individually packaged in this way are consistent with distribution, as
opposed to individual use (R. 82). The other officer went back to ;alk again with Mr.
Ballard and found that he had no currency, only the change he had already shown the
officers (R. 93; see also R. 77, 84). Defendant was arrested and charged with

possession of a controlled substance with intent to distribute (R. 1-2, 41).

7 In response to a question about his experience with film canisters and narcotics,
the officer testified that "at least 95 percent of the time if I find a film canister, it is
either empty or got residue in it, or it has some narcotics in it" (R. 81).

* Defendant ignores this undisputed testimony (see Def. Br. at 4, 6-7).
| 8



SUMMARY OF ARGUMENTS

Point I. The pat-down search of the large bulge in defendant’s pocket was
justified by reasonable suspicion. An officer observed defendant’s participation in an
apparent drug transaction in front of a hotel, an area notorious for illegal drug sales.
When approached and asked whether he had any weapons or identification, defendant
emptied his pockets leaving a large bulge still visible in his left front pants pocket.
Defendant nevertheless denied three times having anything in his pocket. Based on the
size and shape of the bulge, knowledge that persons involved in drug transactions often
carry weapons, and defendant’s denials, the officer reasonably believed that the bulge
- in defendant’s pocket could be a weapon. When defendant began to reach into the
pocket, the officer was justified in conducting a pat-down search to determine if it
contained a weapon.

Point II. The seizure of the item from defendant’s pocket was justified by
probable cause based on the totality of circumstances. When he touched it through
defendant’s clothing, the officer immediately recognized the large bulge as a film
canister, an item the officer knew is commonly used to transport drugs. Based on the
officer’s observation of defendant’s participation in an apparent drug transaction,
defendant’s repeated denials that he had anything in his pocket, and the results of the

pat-down search, the officer had probable cause to seize the film canister. After the



pat-down search, when defendant denied again having anything in his pocket and began
reaching into the pocket again, the officer was justified in seizing the film canister.
ARGUMENT
Point 1

THE PAT-DOWN SEARCH OF THE LARGE BULGE IN

DEFENDANT’S POCKET WAS JUSTIFIED BY REASONABLE

SUSPICION

Defendant does not dispute that the officers had reasonable suspicion to detain
and question him.® Instead, he challenges the basis for the subsequent pat-down search

of the large bulge in his pants pocket (Def. Br. at 6). Defendant argues that the

officers’ "sole reason for suspecting a weapon was their belief that a drug transaction

® This Court recognizes three levels of police-citizen encounters:

(1) An officer may approach a citizen at anytime [sic] and pose questions
so long as the citizen is not detained against his will; (2) an officer may
seize a person if the officer has an "articulable suspicion” that the person
has committed or is about to commit a crime; however, the "detention
must be temporary and last no longer than is necessary to effectuate the
purpose of the stop;” (3) an officer may arrest a suspect if the officer has
probable cause to believe an offense has been committed or is being

committed.

State v, Struhs, 940 P.2d 1225, 1227 (Utah App. 1997) (quoting State v. Deitman, 739
P.2d 616, 617-18 (Utah 1987) (per curiam) (quoting United States v. Merritt, 736 F.2d
223, 230 (5th Cir. 1984), cert. denied sub nom. 106 S. Ct. 2250 (1986)).
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had transpired.” Jd. He asserts, "At no time did [either officer] express any articulable
reason that they suspected this Defendant of carrying a weapon.” Id.

These central assertions are contradicted by the officers’ undisputed testimony
(see R. 79-80, 87-88, 94). Indeed, defendant’s argument fails because he ignores or
omits crucial facts and circumstances that don’t support his position.

A. Terry Pat-down

In Terry v. Ohio, 88 S.Ct. 1868 (1968), the Supreme Court held that an officer
may conduct a pat-down of a suspected criminal for dangerous weapons if the officer
reasonably believes the suspect to be armed and dangerous. The Terry Court
. specifically held that a pat-down is reasonable (1) "where a police officer observes
unusual conduct” which he interprets "in light of his experience" as indicating possible
criminal activity and present danger, (2) "where in the course of investigating this
behavior he identifies himself as a policeman and makes reasonable inquiries, and [3]
where nothing in the initial stages of the encounter serves to dispel his reasonable fear
for his own or other's safety." Id. at 1884. A reviewing court considers "whether a
reasonably prudent man in [these] circumstances would be warranted in the belief that
his safety . . . was in danger." Id. at 1883. A Terry pat-down must be "a carefully
limited search of the outer clothing . . . in an attempt to discover weapons which might
be used to assault [the officer].” Id. at 1884-1885; cf. Michigan v. Long, 103 S. Ct.

3469, 3481 (1983) (if officer has specific articulable facts which reasonably warrant the
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belief that suspect is dangerous and may gain immediate control of weapons, officer
can search suspect and nearby areas where weapon may be hidden).

Utah has codified Terry: "A peace officer who has stopped a person temporarily
for questioning may frisk the persoﬁ for a dangerous weapon if he reasonably believes
he or any other person is in danger." Utah Code Ann. § 77-7-16 (1980).

B. Basis for Pat-Down Search: Reasonable Suspicion

In defendant’s case, the trial court correctly concluded that the officer
conducting the pat-down had a reasonable suspicion that defendant was armed and

dangerous (see R. 118-120).

1. The officer "observed unusual conduct” which he interpreted "in light of his

experience" as indicating possible criminal activity and present danger (Terry, 88 S.Ct.

at 1884). The officer observed defendant stop to talk with a man in front of a hotel (a
location notorious for illegal drug sales), quickly exchange something with the man,
including currency, look at the officers, and begin walking in the other direction (R.
77-78, 84, 91). Based on his experience, the officer reasonably suspected that he had
witnessed an illegal drug transaction (R. 76-79, 118). See Minnesota v. Dickerson,
113 S.Ct. 2130 (1993) (reasonable suspicion where suspect left notorious "crack
house,"” made eye contact with police, began walking in the other direction); United

States v. Magda, 547 F.2d 756 (2™ Cir. 1976) (stop justified where man exchanged

12



something with another in an area notorious for drug tréfﬁc, then rapidly turned away
upon seeing police officer).

Likewise, based on his experience, the officer knew that people who use and
transport illegal drugs often carry weapons (R. 88). See State v, Trujillo, 739 P.2d 85,
88-89 (Utah Ct. App. 1987) (officer entitled to assess the facts in light of his
experience); see also State v. Dorsey, 731 P.2d 1085, 1092 (Utah 1986) (Zimmerman,
J., concurring) (officer could reasonably assume individuals suspected of participating
in moving large quantities of illegal drugs over long distances may be armed); State v,
Chapman, 841 P.2d 725, 732 (Utah App. 1992) (Orme, J., dissenting) (courts justify
pat-down searches "when the nature of the underlying offense raises reasonable
suspicion that a weapon is present”), aff’d in part and rev’d in part, 921 P.2d 446 (Utah

1996).1°

10 Cf. People v. Ratcliff, 778 P.2d 1371 (Colo. 1989) (right to frisk incident to
stop re suspected street-corner drug sale, as officer "had previously encountered armed
suspects under similar circumstances"); State v. Butler, 331 N.C. 227, 415 S.E.2d 719
(1992) (right to frisk incident to stop re suspected street corner drug sale, as
"defendant, as a person reasonably suspected of involvement in drug traffic, might be
armed"); United States v, Sinclair, 983 F.2d 598 (4™ Cir. 1993) (proper to frisk
suspected supplier of local drug dealer, given recent law enforcement "experience with
drug traffickers"); United States v. Salazar, 945 F.2d 47 (2™ Cir. 1991) (stressing
police "know that narcotics dealers frequently carry weapons”); United States v. Salas,
879 F.2d 530 (9" Cir. 1989) (proper to frisk one reasonably believed to be "a narcotics
dealer"), cert. denied, 110 S.Ct. 502 (1989); United States v. Gilliard, 847 F.2d 21 (1*
Cir. 1981) (firearms "tools of the trade" of drug traffickers), cert. denied, 109 S.Ct.
846 (1989).
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2._In the course of investigating this behavior, the officer identified himself as a
policeman and made reasonable inquiries (Terry, 88 S.Ct. at 1884). Since defendant

was walking the other way, the officer first approached and contacted Mr. Ballard, the
other party to the suspected transaction, and asked him to explain his actions (R. 92;
see Utah Code Ann. § 77-7-15 (1980)). The information provided by Mr. Ballard waS
inconsistent with what the officer had just observed (R. 118-119). The officer had seen
currency exchanged and Ballard place whatever defendant handed him in his right pants
pocket (R. 77, 84, 91). But, when questioned, Ballard made no mention of currency,
said that defendant had only given him some change to pay part of the money that he
owed him, and pulled change out of his left pocket to show the officers (R.78, 92).

3. Nothing in the initial stages of the encounter served to dispel the officer’s

reasonable fear for his own or other's safety (Terry, 88 S.Ct. at 1884). Ballard’s

-attempt to mislead the officer increased the officer’s suspicion and led him to
investigate the matter further with defendant (see R. 119). Cf. State v. Leonard, 825
P.2d 664, 669 (Utah App.) (implausible explanation, contradicting evidence known to
police, justified arrest), cert. denied, 843 P.2d 1042 (1992). When he approached
defendant, the officer asked if he had any weapons and asked him for identification (R.
79, 93). The initial question about weapons demonstrates that the officer already had

some concern for his safety.
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- Defendant denied having any weapons, and began emptying his pockets (R. 79,
93). After defendant stood with the contents of his pocI&ets in his hands, the officer still
saw a large bulge in defendant’s left front pants pocket (R. 79-80, 94). From what he
saw of the big, round object, which was sideways in defendant’s baggy pocket, the
officer suspected that it could have been the barrel of "a small caliber gun" (R. 85-88).
Cf. State v. Rochell, 850 P.2d 480, 483 (Utah App. 1993) (reasonable suspicion to
frisk where officer saw bulge in defendant’s pocket, believed the bulge could have been
a weapon, and when asked whether he had any weapons, defendant "was hesitant in
answering no").

When the officer asked what he had in his pocket, defendant replied,
"[N]othing" (R. 80). When the officer pointed out to defehdant that he could still see
"a pretty good bulge” in defendant’s pocket, defendant replied, "I have nothing else in
~my pocket." Id. When the officer asked a third time what he had in his pocket,
defendant again replied, "[N]othing.” Id., and R. 119.

Defendant’s three denials, which were inconsistent with the large bulge the
officer clearly saw in defendant’s pocket, did nothing to dispel the officer’s reasonable
fear for his safety. Indeed, each denial only gave him more reason for concern (R.
119-120) . See Wayne R. LaFave, 4 Search and Seizure § 9.5(a) at 250 ("if in
response to inquiries the suspect gives an implausible account of his actions, this can

help establish grounds to frisk") (citing State v. Valentine, 134 N.J. 536, 636 A.2d 505
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- (1994)); cf. United States v. Williams, 822 F.2d 1174, 1180-1181 (D.C. Cir. 1987)
("Williams attempts to conceal the bag could easily and naturally have caused the
officer even greater anxiety . . . . [Therefore, his seizure of the bag] was motivated by
a well-founded concern for his own safety").

Defendant gave the officer even more reason to fear for his safety when, after
his denials, he began to shove his hand back into the bulging pocket. It then appeared
not only that defendant might be armed, but that he was presently dangerous. In
response, the officer reached out and grabbed the outside of defendant’s pocket to feel
whether the bulge was a weapon (R. 80).

The pat-down search by the officer was reasonable:

When an officer is justified in believing that the individual whose

suspicious behavior he is investigating at close range is armed and

presently dangerous to the officer or others, it would appear to be clearly

unreasonable to deny the officer the power to take necessary measures to

determine whether the person is in fact carrying a weapon and to

neutralize the threat of physical harm.

Terry, 88 S.Ct. at 1881. Indeed, it was only when it appeared defendant was actually
reaching for the suspected weapon that the officer conducted a pat-down search of the
pocket. As in Terry, "a reasonably prudent man in [these] circumstances would be
warranted in the belief that his safety . . . was in danger." Id. at 1883.

In summary, because the officer (1) observed defendant’s participation in an

apparent drug transaction, (2) knew from his experience that persons who use or
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transport drugs often carry weapons, and (3) saw a large bulge in defendant’s pants
pocket that appeared to be a gun or other weapon, and because, when questioned,
(4) defendant denied three times having anything in his pocket and (5) defendant then
began reaching into the pocket, the officer had a reasonable suspicion that justified his
pat-down search of the pocket.

Point I1

THE SEIZURE OF THE FILM CANISTER FROM DEFENDANT’S

POCKET WAS JUSTIFIED BY PROBABLE CAUSE BASED ON A

TOTALITY OF THE CIRCUMSTANCES

Defendant is not arguing that the officer did not immediately detect that the
bulge in his pocket was a film canister. Instead, defendant argues simply that, since a
film canister is not "contraband per se" and possessing one is not "inherently illegal,"
the trial court erred when it concluded that the officer’s seizure of the film canister
from defendant was appropriate (Def. Br. at 7-8).

Defendant’s argument ignores the totality of circumstances that provided
probable cause for the seizure in his case. The question is not "per se" or "inherent"
illegality, but whether, given all the facts and circumstances within the knowledge of
the seizing officer, a person of reasonable caution would believe that the item may be

contraband or other evidence of a crime. Texas v. Brown, 103 S.Ct. 1535, 1543-1544

(1983) (plurality opinion); State v. Dorsey, 731 P.2d 1085, 1088 (Utah 1986). In other
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words, a film canister may or may not be contraband or evidence of a crime depending
on the totality of circumstances.

A. Plain-Feel Seizure

In Minnesota v. Dickerson, 113 S.Ct. 2130, 2135 (1993), the Supreme Court
held that "police officers may seize nonthreatening contraband detected during a
protective patdown search” authorized by Terry. The Court reasoned,

If a police officer lawfully pats down a suspect’s outer clothing and feels

an object whose contour or mass makes its identity immediately apparent,

there has been no invasion of the suspect’s privacy beyond that already

authorized by the officer’s search for weapons; if the object is contraband,

its warrantless seizure would be justified by the same practical

considerations that inhere in the plain view context.

Id. at 2136.

Although applied by courts in a majority of federal and state jurisdictions,'' the

I See, e.g., the following cases discussing "plain feel” or "plain touch":
(federal) Dickerson, 113 S.Ct. 2130 (1993); United States v. Ashley, 37 F.3d 678
(D.C. Cir. 1994); United States v. Schiavo, 29 F.3d 6 (1* Cir. 1994); United States v.
Ocampo, 650 F.2d 421 (2™ Cir. 1981); United States v. Ponce, 8 F.3d 989 (5" Cir.
1993); United States v. Rivers, 121 F.3d 1043 (7® Cir. 1997); United States v. Craft,
30 F.3d 1044 (8" Cir. 1994); United States v. Flippin, 924 F.2d 163 (9" Cir. 1991);
(state) Martin v. State, 695 So.2d 141 (Ala.Cr.App. 1996); State v. Millan, 916 P.2d
1114 (Ariz.App.Div. 1995); Jackson v. State, 804 S.W.2d 735 (Ark. 1991); People v.
Dibb, 43 Cal.Rptr.2d 823 (Call.App. 5 Dist. 1995); People v. Hughes, 767 P.2d 1201
(Colo. 1989); State v. Gubitosi, 683 A.2d 419 (Conn.App. 1996); King v. State, 633
A.2d 370 (Del.Supr. 1993); Dickerson v. United States, 677 A.2d 509 (D.C.App.
1996); State v. Burns, 698 So.2d 1282 (Fla.App. 5 Dist. 1997); Taylor v. State, 491
S.E.2d 417 (Ga.App. 1997); State v. Ortiz, 683 P.2d 822 (Hawai’i 1984); People v,
Mitchell, 650 N.E.2d 1014 (1ll. 1995); M. Stone v. State, 671 N.E.2d 499 (Ind.App.
1996); State v. Wonders, - P.2d -, 1998 WL 21843 (Kan. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>