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JURISDICTION
The Court of Appeals has jurisdiction over this matter pursuant to UTAH CODE ANN.
§ 78-2a-3(2)(j).

ISSUES PRESENTED FOR REVIEW ON CROSS-APPEAL
AND STANDARD OF REVIEW

1. Whether the trial court erred as a matter of law in holding that the contract was
ambiguous as to the right of a prevailing third-party beneficiary, named in the contract but
not a signatory to the contract, to an award of attorney's fees in the face of contractual
language which states: "In any action arising out of this contract, the prevailing party shall
be entitled to costs and reasonable attorney's fees." (Preserved at R. at 4-5, 235-36, and 416-
25.)

Standard of Review: Correctness. Interwest Construction v. Palmer, 923 P.2d 1350
(Utah 1996) ("Determining whether a contract is ambiguous presents a threshold question
of law, which we review for correctness.")

2. If the contract is found to be ambiguous as a matter of law, whether the trial
court correctly and appropriately interpreted the attorney's fee provision of the contract in
denying the Plaintiff's claim for attorney's fees. (Preserved at R. at 4-5,235-36, and 416-25.)

Standard of Review: Clearly erroneous. Edwards & Daniels Architects, Inc. v.

Farmers' Properties, Inc., 865 P.2d 1382 (Utah App. 1993); Rule 52(a) of the UTAH RULES

OF CIVIL PROCEDURE.

73179 WA770 111 1



there never was a listing arrangement between the Wardley and Welsh because Welsh
refused to enter into any such listing with Wardley, and, since there was no listing, there was
no net listing. (The Court’s oral ruling is included as Attachment 3 and the Court’s written
Findings of Fact and Conclusions of Law are included as Attachment 4.) (R. at 465 and 764-
68.) Accordingly, judgment in the amount of $15,173.75, plus interest thereon, was entered
in Wardley’s favor for the full amount of the commissions. (R. at 467-68.) (The Judgment
is included as Attachment 5.) At the conclusion of trial, the Court asked the parties to submit
additional memoranda on the issue of attorney’s fees and costs. After reviewing those
memoranda, the trial court held that the Contract was ambiguous as to whether Wardley was
entitled to its attorney’s fees, and since extrinsic evidence did not clarify the intent of the
parties, denied Wardley’s attorney’s fees. (R. at 477-78.) (The Supplemental Findings of
Fact and Conclusions of Law are included as Attachment 6.) The trial court did award
Wardley its costs, including the cost of the additional depositions requested by Welsh at the
first summary judgment hearing. (R. at 477-78.) (The Order on Attorneys’ Fees and Costs
1s included as Attachment 7.)

Welsh has appealed from the judgment awarding Wardley’s commissions. (R. at471-
72.) Wardley has appealed the trial court’s decision denying its attorney’s fees under the

Contract. (R. at 495-96; 502-04.)
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STATEMENT OF FACTS

Prior to May 31, 1994, Welsh owned an interest in certain real property situated at
approximately 4800 West and 8600 South in Salt Lake County, Utah, and commonly referred
to as Dorilee Acres (the “Subject Property”). (R. at 1.) Wardley is a real estate brokerage
and Randy Young (“Young”) is a real estate agent licensed through Wardley. (R. at 2,94.)
Prior to May 31, 1994, Young and Welsh, who is a broker himself and who was interested
in selling the Subject Property, discussed Young’s possibly finding a buyer for the Subject
Property and earning a commission pursuant thereto. (R. at 463, 635.) Welsh repeatedly
refused to grant Young and Wardley a listing on the Subject Property. (R. at 618.) Randy
Young then introduced Welsh to Leon Peterson (“Peterson™) as a potential buyer for the
Subject Property and informed Welsh of Peterson’s interest in the property. (R. at 98, 463.)
Pursuant to negotiations directly between Welsh and Peterson, Welsh and Peterson on or
about May 31, 1994, entered into the Contract, which was written by Welsh, for Welsh’s sale
of the Subject Property. (R. at 99, 647.) At the time of the execution of the Contract, Welsh
and Peterson also entered into an "Addendum No. 1," which Welsh also wrote in his own
handwriting, which provides, “While Wardley BH&G has no agency relationship with
neither the Seller nor the Buyer, the Seller agrees to pay $500.00 per acre to Wardley BH&G,

at settlement.” (R. at 277.)
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On or about July 19, 1994, Welsh conveyed to Peterson, as a partial release under the
contract, approximately 21 acres of the property, and Welsh paid Wardley the full
commission of $10,556.80 for that portion of the property. (R. at 95.) Disputes
subsequently arose between Welsh and Peterson, and they eventually entered into a
Settlement Agreement, dated April 10, 1995, which specifically incorporated into the
Settlement Agreement the terms of the Contract, which included the provisions of Addendum
No. 1. (R. at95.)

On or about April 24, 1995, Welsh conveyed to Peterson an additional 16.70 acres of
the property but, unlike the payment at the time of the first release, refused to pay Wardley's
commission of $8,350.70. (R. at 95.) Again, on May 26, 1995, Welsh conveyed to Peterson
another 13.6475 acres of property, and Welsh again refused to pay Wardley's $6,823.80
commission. (R. at 96.) Wardley brought this action to enforce the Contract, which Welsh
himself wrote, providing for payment of the commissions owing. (R. at 1-5.) Wardley also
asserted a claim for its attorney's fees and costs incurred in bringing this action to enforce the
contract, based upon the contract language stating: "In any action arising out of this contract,
the prevailing party shall be entitled to costs and reasonable attorney’s fee." (R. at 4.)

At trial, Wardley prevailed on the merits and was awarded judgment against Welsh
for the commissions. (R. at 467-68.) The trial court, taking the issue of attorney's fees and

costs under advisement, subsequently determined that the contract was ambiguous as to
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whether the attorney's fee provision applied to other than the signatories to the contract. (R.
at477-78.) Accordingly, the Court denied Plaintiff's claim for attorney's fees, awarding only
costs to the Plaintiff. (R. at 499-500.)

SUMMARY OF ARGUMENTS

If an appellant wishes to challenge the factual findings of the trial court, on appeal the
appellant must first marshal all of the evidence in support of those findings and demonstrate
that, in spite of this evidence, they are clearly erroneous being against the clear weight of the
evidence. As Welsh has failed to marshal the evidence in support of the trial court’s factual
findings, none of those findings may be disturbed in this appeal.

Welsh has also improperly tried to present new arguments and issues in this appeal.
Specifically, he attempts for the first time to raise argument relating to alleging fiduciary
duties and breaches thereof which Welsh previously failed to present to the trial court when
these issues were pending on Wardley’s Motion for summary judgment. But, in seeking to
overturn the trial couﬁ’s ruling granting partial summary judgment, Welsh is limited to the
arguments, issues, and evidence raised or presented at the trial court level. Wardley’s
response to these new arguments is made subject to this specific objection.

Welsh claims that Wardley must have acted as buyer’s agent, seller’s agent, or as a
dual agent in the transaction herein. This position, however, is not supported by Utah law,

which does not limit the roles a real estate agent can legally assume to that extent. Further,
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the very terms of the Contract drafted by Welsh himself entitle Wardley to a commission by
virtue of its role as a finder and without assuming any of these agency roles asserted by
Welsh. Welsh, who is a broker himself, created the very situation which he claims is
precluded by law. He only now argues in favor of the existence of the agency relationship,
which he refused to enter into, to avoid the obligation for commission. Since Welsh
negotiated and documented the nature of this relationship with Wardley, he cannot
legitimately argue that a different relationship existed in an obvious attempt to avoid paying
the balance of the commission owing.

Fiduciary relationships arise only by contract or by circumstances where one party has
been induced to relax the care and vigilance they would otherwise exercise. In this case,
Welsh intentionally precluded a fiduciary relationship by the very wording of the contract,
and he failed to allege any circumstance showing that he as a real estate broker had been
induced to relax the care and vigilance he would have otherwise exercised in this transaction.
Accordingly, the trial court properly held that no fiduciary relationship existed. Even if a
fiduciary relationship had existed, Welsh seeks to impose duties on Wardley which are
beyond those imposed by Utah law.

The trial court properly determined that the transaction herein did not constitute a net
listing. A net listing is defined by Rule R162-1-2.11 of the UTAH ADMINISTRATIVE CODE

as, “A listing wherein the amount of real estate commission is the difference between the
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selling price of the property and the minimum price set by the seller.” Welsh refused to enter
in to any listing agreement with Wardley, and subsequently reiterated in the Contract and by
letter to Young that Wardley was not his agent, whether listing or otherwise. The trial court,
therefore, properly held that no listing existed between Welsh and Wardley, and thus, no net
listing existed. Even if there were a listing, the commission is set by the terms of the
Contract at a flat fee of $500.00 per acre and in no way references either the selling price or
the minimum amount required by the seller.

The trial court properly exercised its discretion in denying Welsh’s Motion to Amend
his Answer only days before trial. Welsh’s Motion was served on the Wardley effectively
one business day before trial, without any justification for the delay. All discovery had been
completed by Welsh over a month before he brought his Motion, indicating that he was
aware of the facts relating to the Motion long before it was filed. Further, the case had
developed, partial summary judgment had been entered, and Wardley had prepared for trial
based on the posture of the pleadings prior to the Motion. To allow amendment at this late
point in the proceedings would have, therefore, resulted in unfair prejudice to Wardley.

The Contract provides that, “In any action arising out of this contract, the prevailing
party should be awarded its attorney’s fees.” Pursuant to the unambiguous language of this
provision, Wardley is entitled to an award of its attorney’s fees as it meets the only two

requirements, namely (1) this is an action arising out of the Contract, and (2) Wardley is the
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prevailing party in this action. The trial court, however, determined that the Contract was
not clear on whether Wardley, as a named third-party beneficiary, could recover under this
provision. Since the rights of a third-party beneficiary are determined by the intentions of
the contracting parties, the trial court properly sought to determine those intentions. When
the intent could not be determined by extrinsic evidence, the trial court then denied
Wardley’s claim. Under the rules of contract interpretation, however, when the intent of the
parties cannot be determined by extrinsic evidence, the next step is to interpret the contract
against the drafter. Accordingly, any ambiguity in the contract herein should have been
construed against Welsh as the drafter, allowing Wardley to recover its attorney’s fees and
costs and requiring reversal of the trial court’s ruling on this issue.
ARGUMENT
I.
WELSH HAS FAILED TO MARSHAL THE EVIDENCE IN SUPPORT OF
THE COURT’S FACTUAL FINDINGS AND, THUS, THOSE FINDINGS

OF FACT MAY NOT BE DISTURBED.

Following the trial in this action, the trial court entered findings of fact and later
issued supplemental findings of fact relating to the issue of attorneys’ fees. (R. at 462-66,
477-78 and 764-69.) Among the more significant of the Court’s findings, are the following:

13.  Throughout this transaction, neither Plaintiff nor Randy Young

were agents for the Defendant, which is evidenced by the testimony of Mr.
Welsh, the testimony of Mr. Young, the language of the Addendum itself, and
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the letter from Defendant to Randy Young dated March 19, 1995, reaffirming
their representation.

14.  There never was a listing arrangement between the Plaintiff and

the Defendant because the Defendant refused to enter into any such listing

with the Plaintiff.
(Findings of Fact and Conclusions of Law, R. at 465.) All of the trial court’s factual findings
must remain undisturbed in this appeal since Welsh has failed to marshal the evidence in
favor of the Court’s findings prior to setting forth his arguments claiming that those findings
are erroneous. That is a necessary initial step in challenging the trial court’s factual
determinations:

To successfully challenge a trial court’s factual findings, “[a]n appellant must

marshal the evidence in support of the findings and then demonstrate that

despite this evidence, the trial court’s findings are so lacking in support as to
be ‘against the clear weight of the evidence,” thus making them ‘clearly

299

cerroncous.

Jacobs v. Hafen, 875 P.2d 559, 561 (Utah App. 1994), quoting In re Estate of Bartel, 776

P.2d 885, 886 (Utah 1989); Estate v. Walker, 743 P.2d 191, 193 (Utah 1987). If the
appellant fails to marshal the evidence as required above, the appellate court assumes that
the record supports the findings of the trial court and the trial court’s findings are not

disturbed. Jacobs at 561; Pasker, Gould, Ames & Weber v. Morris, 887 P.2d 872, 877 (Utah

App. 1994); Alta Industries, [.td. v. Hurst, 846 P.2d 1282, 1286 (Utah 1993).) The Appellant

has made no effort whatsoever to marshal the evidence in favor of the trial court’s finding

of fact and, accordingly, these findings must stand on appeal. Sanders v. Sharp, 806 P.2d
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198, 199 (Utah 1991). Subject to this position that the Court’s factual findings have not been
properly marshaled by Welsh and, therefore, cannot be reversed by this appeal, Wardley
responds to the arguments raised by Welsh as set forth below.
IL.
WELSH CANNOT RAISE NEW ISSUES AND ARGUMENTS ON APPEAL

In both Welsh’s written and oral arguments in opposition to Wardley’s Motion for
Summary Judgment, Welsh argued that Wardley had breached fiduciary duties owing to him
and was thus precluded from receiving a commission. Even assuming, however, for sake of
argument that an agency relationship did exist, Welsh’s claims of breach under any fiduciary
duties owed, as set forth in his Memorandum in Opposition to the Summary Judgment, were
limited to the supposed “misrepresenting the nature of [Young’s] agency relationship
between the parties; miscommunicating or withholding information during the course of
delicate negotiations to resolve a dispute over the real estate purchase contract which
ultimately led to a suBstantial loss of profit for the seller on a final phase of the subdivision.”
(R. at 122.) Further, in oral argument, the trial court specifically asked Welsh’s counsel,
assuming there was an agency or fiduciary relationship, “Where’s the breach?” Welsh’s
counsel then provided only two bases for breach, namely, (1) an allegation (which notably
was not properly supported by affidavit) that Young had improperly taken Peterson’s side

when disputes arose between Welsh and Peterson, resulting in an alleged breach of a
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fiduciary duty of loyalty, and (2) an allegation that Young breached some duty of loyalty by
attending the closing with Peterson (which was shown, later in the hearing, to be a factual
misstatement of Peterson’s deposition testimony). (R. at 547-49.) These issues and
arguments contrast sharply with detailed and lengthy arguments presented in Welsh’s brief
relating to fiduciary duties and the breach thereof.

In this appeal, Welsh attempts to argue additional duties owed and subsequently
breached by reference to numerous regulations that were never cited prior to this appeal.
This he cannot do. In challenging the trial court’s entry of partial summary judgment, Welsh
is limited to the issues, arguments and evidence presented when the summary judgment
motion was pending in the trial court. Bangerter v. Poulton, 663 P.2d 100, 102 (Utah 1983);
Baker v. Angus, 910 P.2d 427, 431, n.3 (Utah App. 1996). Welsh had been given additional
time to take depositions, and yet his summary judgment response was supported only by his
own affidavit which, as the trial court stated, offered “only conclusory statements without
any evidentiary support” relating to the breaches alleged. (R. at 556.) Accordingly, Welsh’s
failure to take full advantage of his opportunity to defend against Wardley’s motion when
pending does not allow him to now seek reversal of the trial court’s ruling by rearguing that
motion with arguments never made to the trial court in the first instance. Wardley responds

to the arguments raised in Welsh’s brief subject to this objection. In short, while Welsh
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claims some fiduciary breach, he has never satisfied the trial court as to what the breach was
or how he was supposedly damaged.
I11.

THE CONTRACT, HANDWRITTEN BY WELSH, EXPRESSLY
PROVIDED THAT WARDLEY WAS ENTITLED TO A COMMISSION
WITHOUT BEING AN AGENT OF EITHER THE BUYER OR THE SELLER.

The Defendant claims that Wardley must have acted as agent for either the buyer or
the seller, or both, in the transaction herein. Yet, paragraph 12 of Addendum No. 1 to the
Real Estate Purchase Contract, which was drafted by Welsh in his own handwriting, clearly
provides: “While Wardley BH&G has no agency relationship with neither (sic) the seller nor
the buyer, the seller agrees to pay $500.00 per acre to Wardley BH&G at settlement.” (R.
at 647; R. at 277.) Welsh claims that Utah law permits real estate agents to act only as a
buyer’s agent, a seller’s agent, or as a dual agent representing both parties, precluding any
other status. Welsh’s position, however, is inaccurate and is not supported by case law,
statute, rule or regulation. While the rules and regulations promulgated by the Division of
Real Estate do contain provisions which apply specifically when a real estate agent is acting
as a buyer’s or seller’s agent, these specific provisions do not preclude or prohibit a real
estate agent from acting in any other capacity in a transaction. In fact, Rule R162-6-1.9 of

the UTAH ADMINISTRATIVE CODE specifically contemplates that a real estate agent may be

involved in a transaction in a role other than as the buyer’s agent or the seller’s agent by
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referring to a finder’s fee situation: “A licensee may not pay a finder’s fee or give any
valuable consideration to an unlicenced person or entity for referring a prospect in a real
estate transaction, except as provided in this rule.” Accordingly, Utah law, while limiting
finder’s fees only to licensed agents, obviously does not preclude or limit the capacities in
which a licensed real estate agent can legally act in a transaction to only those of buyer’s
agent, seller’s agent, or dual agent.

Further, Welsh, who is a licensed real estate broker himself and who is expected to
be well aware of the laws and regulations relating to real estate agents, created the very
situation which he claims is prohibited by Utah law. (R. at 647.) In fact, Randy Young was
not even present at the time the contract referenced above was drafted and signed by Welsh
and by the buyer, Leon Peterson, another broker. (R. at 611.) Now, in a transparent and
ineffectual attempt to circumvent his obligation to pay the commission which he himself
inserted into the contract, Welsh claims that Wardley violated Rule R162-6-2.7 of the Utah
Administrative Code which states: “In every real estate transaction involving a licensee, as
agent or principal, the licensee shall fully disclose in writing to the buyer and seller . . . his
agency relationship(s). The disclosure shall be made prior to the buyer and seller . . . entering
into a binding agreement with each other.” (Emphasis supplied.) Notably, this rule only
requires such a disclosure when a real estate agent is involved as an agent or principal; Welsh

himself evidenced that Wardley was not an agent of either party in this transaction. Even if
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this rule were applicable in the present situation, Welsh himself satisfied the agency
disclosure requirements when he wrote into the contract that Wardley had no agency
relationship with either the buyer or the seller. Since this statement was part of the Contract
negotiated and signed by both parties, each was aware of the non-agency status between
themselves and Wardley. Rule R162-6-2.7 does not specify the format of such a disclosure;
and any “disclosure” from Wardley back to Welsh and Peterson would have been redundant
and meaningless.

Welsh’s argument that Wardley represented at least one, and arguably both, of the
parties herein is disingenuous since Welsh, ignoring his own specified language, is simply
attempting to avoid an agreed obligation although he continually refused to enter into a
listing agreement with Randy Young. (R. at 618.) Hence, Welsh himself created the
situation wherein Wardley did not assume the fiduciary duties which Welsh now attempts to
fabricate to avoid a commission. The Court should reject Welsh’s meritless position through
his attempt to avoid the provisions in the contract he drafted. The trial court rejected Welsh’s
“agency” argument on summary judgment, and Welsh now has no legitimate basis to

overturn that ruling.
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IV.
WELSH REFUSED TO ALLOW WARDLEY TO ACT AS HIS AGENT

Young and Wardley were precluded from being agents of either the buyer or the seller
by the parties’ refusal to agree to that relationship. In his brief, Welsh claims that Young and
Wardley participated too actively in the transaction not to have been an agent of the parties.
What is certain is that, by Welsh’s own admission, he refused to enter into a listing
agreement with Randy Young, wrote into the Contract with Leon Peterson that Wardley
represented neither the buyer nor the seller, and then reiterated the fact that Young was not
his agent and had no authority to represent him in a letter dated nearly one year after Welsh
entered into the Contract with Leon Peterson, which stated, “I would like to remind you that
you do not represent me in any way whatsoever, nor do you maintain any kind of agency
relationship with me, whatsoever.” (R. at 272, 618.) Thus, Welsh’s own undisputed actions
provided sufficient grounds to refute his agency arguments and the Court was well justified
in granting partial summary judgment.

Welsh cannot on the one hand refuse to allow Wardley and Young to act as his agent
and at the same time claim that they owe him all of the fiduciary duties and obligations of a
seller’s agent which arise only in an agency relationship. A fiduciary relationship only arises
as follows:

A fiduciary or confidential relationship may be created by contract or
by circumstances where equity will imply a higher duty in a relationship
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because the trusting party has been induced to relax the care and

vigilance he would ordinarily exercise. In such a case, the evidence

must demonstrate the placement of trust and reliance such that the

nature of the relationship is clear.
Hal Taylor Assoc. v. UnionAmerica, Inc., 657 P.2d 743 (Utah 1982). It is abundantly clear,
and the trial court so found, that Welsh refused any listing arrangement, did not want
Wardley as his agent, drafted the Contract that way, and consistently thereafter (until this
lawsuit) recognized no agency relationship. In fact, Welsh even had previously paid part of
the commissions under the Contract. (R. at 95.) The trial court properly held that the
Contract was unambiguous and fully integrated and that by its terms indicated that no agency
relationship existed between Wardley and Welsh. The Court further held that Welsh had
failed to present any evidence whatsoever, other than his own affidavit of conclusory
statements without any evidentiary support, that a fiduciary relationship was created by
Welsh relaxing the care and vigilance he would have otherwise exercised. (R. at 552-556.)

Accordingly, the decision of the trial court in granting partial summary judgment should be

affirmed.
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V.

WELSH SEEKS TO IMPOSE DUTIES ON WARDLEY AND YOUNG WHICH
ARE BEYOND THOSE IMPOSED BY UTAH LAW.

Welsh alleges that Wardley and Young violated provisions of Utah real estate law.
However, as set forth below, none of the referenced sections were violated or, in fact, are
applicable to the situation which existed in the present case.

(a) Rule R162-6-2.7 of the UTAH ADMINISTRATIVE CODE provides:

In every real estate transaction involving a licensee, as agent or principal, the

licensee shall fully disclose in writing to buyer and seller . . . his agency

relationship(s). The disclosure shall be made prior to the buyer and seller . .

. entering into a binding agreement with each other. The disclosure shall

become a part of the permanent file.

The inapplicability of this rule to the present case is fully argued above. This Rule was not
violated and, indeed, does not apply.

(b) Rule R162-6-2.7.1 of the UTAH ADMINISTRATIVE CODE requires,

When a binding agreement is signed in a sales transaction, the prior
agency disclosure shall be confirmed in a separate provision incorporated in

or attached to that agreement, which shall be as follows:

“AGENCY DISCLOSURE: At the signing of this contract the listing

agent represents ( )Buyer () Seller, and the selling agent represents ( ) Buyer

() Seller. Buyer and Seller confirm that prior to signing this contract written

disclosure of the agency relationships(s) was provided to him/her. () (Buyer’s

initials) () (Seller’s initials).”
The language required by this rule, in its very form, applies only to a situation where an agent

represents a buyer or a seller. In this situation, Welsh insisted that Wardley represented
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neither party, making this form inapplicable to the present case. Even if Wardley had been
an agent of either the buyer or the seller, the real estate purchase contract was entered into
by Welsh and Peterson in Randy Young’s absence, precluding Young from inserting
anything into that document. (R. at 99, 611.) Further, Welsh’s disclosure in the Contract
adequately defined and disclosed the relationship of the parties herein, making further form
language meaningless.

(¢) R162-6-1.11 of the UTAH ADMINISTRATIVE CODE, provides:

Failure to have a written agency agreement. To avoid

representing more than one party without the informed consent

of all parties, principals, broker and licensees acting on their

behalf shall have written agency agreements with their

principals.
(Emphasis added.) Since Welsh precluded an agency relationship, as fully set forth above,
he in no way was Wardley’s principal.

(d) RuleR162-6-2.16(1) and (2) of the UTAH ADMINISTRATIVE CODE list the duties
of a seller’s agent and a'buyer’s agent. This rule is also inapplicable since neither Wardley
nor Young was an agent or, indeed, allowed to be an agent. It necessarily follows that
neither owed Welsh duties as his agent, even assuming there was any damage to Welsh.

(¢) Rule R162-6-2.16(3) of the UTAH ADMINISTRATIVE CODE sets forth duties of

a dual agent. This section, by its very terms, applies only the situation where a real estate

73179.WA770.111 20


http://R162-6-l.ll
http://73179.WA770.111

agent is representing both the buyer and the seller in the same transaction, which, once again,
is not the situation in this case, rendering this section inapplicable.
VI.
THE TRIAL COURT PROPERLY HELD THAT NO NET LISTING EXISTED.

In another argument rejected by the trial court, Welsh attempts to avoid his obligations
by asserting that Wardley’s arrangement with him was a “net listing,” which, somehow,
allegedly defeats the unambiguous rights to a commission under the Contract. Inherent in
his argument, without adequate authority, is the assumption that a violation of that rule
transcends a licensure issue and automatically precludes payment of a commission.

Rule R162-1-2.11 of the UTAH ADMINISTRATIVE CODE defines a net listing as: “A
listing wherein the amount of real estate commission is the difference between the selling
price of the Subject Property and the minimum price set by the seller.” (Emphasis added.)
The commission which is the subject of this action does not fall within the above definition
because Wardley did not have a listing on the property in the first place. In fact, Grant Welsh
adamantly refused to enter into a listing agreement with Randy Young and Wardley. (R. at
618.)

Even if a listing agreement had been entered into by Welsh and Wardley, the
commission was not structured as a net listing. Wardley’s right to commission is based upon

the real estate purchase contract between the buyer and seller which states, in pertinent part,
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“[t]he Seller agrees to pay $500.00 per acre to Wardley BH&G, at settlement.” (R. at 277.)
Significantly, the Contract does not describe Wardley’s commission as the difference
between the selling price of the property and a minimum price set by the seller. Instead,
Welsh documented the commission as a flat fee of $500.00 per acre and in no way referenced
either the selling price or the minimum amount required by the Seller.

In his brief, Welsh tries to argue that preliminary conversations between Randy Young
and Grand Welsh somehow dictate that the $500.00 per acre commission somehow is
actually a prohibited net listing. Wardley’s claim for commissions, however, is based upon
the Contract, drafted by Welsh, that by its own terms is a complete and integrated contract.
Paragraph 14 of the Contract states, “This Instrument together with its addenda, any attached
exhibits, and Seller Disclosures constitute the entire Contract between the parties and
supercedes and replaces any and all prior negotiations, representations, warranties,
understandings or contracts between the parties. This Contract cannot be changed except by
written agreement of the parties.” (R. at 276.) The parol evidence rule precludes evidence

of prior negotiations attempting to vary the express terms of an integrated contract which

contains such merger language. Eie v. St. Benedict’s Hospital, 638 P.2d 1190 (Utah 1981).
Thus, Welsh may not, by some supposed prior oral discussions, seek to construe the $500.00

per acre flat commission fee into something else.
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Even 1f the prior conversations between Welsh and Young could properly be
considered on the net listing question, Welsh’s own expert, Arnold Stringham, admitted at
trial that preliminary conversations regarding a net amount to the seller which result in a
written agreement of a flat fee do not constitute a net listing, as follows:

Q. What I’'m saying is we have talked about the fact that I want to end up

with 20,000, and during our discussions we decide how I’'m going to end up

with the 20,000 by letting you have $1,000 an acre out of the purchase price,
and we write it up that way. Is that a net listing?

A. No.
(R. at 696.) Welsh and Y oung may have preliminarily discussed the amount Welsh needed
to realize from the sale of his property and Welsh’s preliminary thinking as to how he wanted
to arrive there. The Contract, though, unambiguously sets the commission at $500.00 per
acre, which, as Welsh’s own expert agreed, does not constitute a net listing. The trial court
agreed. Welsh is simply attempting to re-plow the field of facts from which the trial court
gleaned its findings. Moreover, Welsh has not defended the basis for his assumptions that
any violation of the Real Estate Division rules automatically precludes a commission.
VII.

THE TRIAL COURT PROPERLY EXERCISED ITS DISCRETION IN DENYING
WELSH’S MOTION TO AMEND HIS ANSWER ONLY DAYS BEFORE TRIAL.

Rule 15 of the UTAH RULES OF CIVIL PROCEDURE states that, "a party may amend his

pleading only by leave of court or by written consent of the adverse party; and leave shall be
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given when justice so requires." The decision of whether amendment should be allowed
remains in the sound discretion of the trial court and should not be disturbed on appeal

“unless appellant establishes an abuse of discretion resulting in prejudice.” Chadwick v.

Nielsen, 763 P.2d 817, 820 (Utah App. 1988); see also, Westley v. Farmer's Ins. Exchange,
663 P.2d 93 (Utah 1983). “Utah courts should consider the following factors in determining
whether to allow amendment: (1) the timeliness of the motion; (2) the justification for delay;
and (3) any resulting prejudice to the responding party.” Swift Stop, Inc. v. Wight, 845 P.2d
250, 253 (Utah App. 1992); see also, Ringwood v. Foreign Auto Works, Inc., 786 P.2d 1350,
1359 (Utah App. 1990). The trial court properly exercised its discretion in denying Welsh’s
Motion to Amend, as the factors which determine whether amendment should be allowed
were not met, as set forth below.

A.  Welsh’s Motion to Amend Was Not Timely and Welsh Did Not Offer Adequate
Justification for the Delay.

“Appellate courts uphold a trial court’s denial of a motion to amend if the
amendment is sought late in the course of litigation, if the movant was aware of the facts
underlying the proposed amendment long before its filing, and if there is not adequate
explanation for the delay.” Swift Stop, 845 P.2d at 253. Wardley was served with
Defendant's Motion to Amend Answer literally on the eve of the final dispositive trial in this
action. The trial was set for Monday, December 16, 1996, but the Plaintiff was not served

with Welsh’s Motion to Amend until Thursday, December 12, 1996, after 5:00 p.m., leaving
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only one full business day for the Plaintiff to fully respond to the Motion to Amend and to
prepare for trial on any new issues raised in the Amended Answer. (R. at 393, 398.) Welsh
had delayed these proceedings on a previous occasion when Wardley filed a Motion for
Summary Judgment. Welsh sought and received in the initial summary judgment hearing
generous leave of the court to continue the hearing to a later date to allow him to take “such
depositions as the Defendant deems necessary for purposes of the Court’s consideration of
this summary judgment.” (R. at 175-76.) In other words, had the trial court not cut Welch
additional slack to find facts in his own favor which he did not have at the hearing, Welsh
did not have legitimate basis to preclude entry of summary judgment at that point. Welsh
was given until October 31, 1996, to complete these depositions, which constituted the final
discovery conducted by Welsh in this action. (R. at 176.)

Following the completion of these depositions, the Court heard further argument on
Wardley’s Motion for Summary Judgment and granted partial summary judgment in
Wardley’s favor, scheduling trial on the remaining issue for November 21, 1996. (R. at 336-
37; R. at 329.) As no new discovery was conducted after October 31, 1996, Welsh would
have been aware of the facts upon which he later sought to amend his Answer at that time,
yet he took no action to amend. The trial date was then continued to December 16, 1996, at
Welsh’s request, when he changed counsel. (R. at 339-40.) In spite of the amount of time

that passed after the completion of discovery, and the additional delays which occurred in the
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proceedings, and despite the trial court’s giving of generous leeway throughout the
proceedings, Welsh waited until effectively one business day before trial to seek leave to
amend, without offering any adequate reason for the delay. Based upon the untimeliness of
Welsh’s the Motion to Amend, the Court acted well within its discretion in denying that
Motion.

B.‘ Amendment Would Have Resulted Unfair Prejudice to Wardley.

At the time of the filing of Welsh’s Motion to amend, the case had developed and
partial summary judgment had been entered, based upon the posture of the pleadings. To
allow amendment to raise new issues effectively one day before trial would clearly have
resulted in an unfair disadvantage to Wardley. The Court in Chadwick recognized the merit
of such concerns by stating, “The amendment of pleadings on the eve of trial causes great
disruption to the legal process and is unfair to an opponent who has conducted discovery,
fully prepared the case, and scheduled trial time based on the moving party’s prior
pleadings.” If amendment had been allowed, at-the very least, Wardley would been forced
to seek a continuance of the trial date, would have had to again prepare for trial to address
the new issues, and possibly would have been compelled to seek additional discovery on
these issues. This disruption and delay in the proceedings would have resulted in unfair
prejudice to Wardley, confirming that the trial court’s denial of the Motion to Amend was

proper.
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ARGUMENT ON CROSS-APPEAL

L.

THE TRIAL COURT ERRED IN DENYING
WARDLEY ITS ATTORNEYS’ FEES

A. Any Ambiguity in the Contract Should Have Been Construed Against Welsh as
the Drafter When the Intentions of the Contracting Parties Were Not Otherwise
Revealed by Extrinsic Evidence.

Attorney's fees are recoverable if allowed by statute, contract, or if equity permits.
Ranch Homes, Inc. v. Greater Park City Corp., 592 P.2d 620, 625-26 (Utah 1979). The
Contract herein provides that attorneys’ fees should be awarded as follows: "In any action
arising out of this contract, the prevailing party shall be entitled to costs and reasonable
attorney's fees." (Real Estate Purchase Contract at § 17, R. at 424.) (Emphasis added). The
trial court held, as a matter of law, that Wardley, as a third-party beneficiary to the contract,
was not accorded rights under that section. Addendum #1 to Real Estate Purchase Contract
specifically identifies and provides for the Plaintiff as a third-party beneficiary of the
Contract, as follows:

While Wardley BH&G has no agency relationship with neither [sic] the Seller

nor the Buyer, the Seller agrees to pay $500.00 per acre to Wardley BH&G, at

settlement.

(R. at 425.)

The rights of third-party beneficiaries are determined by the intentions of the parties

to the subject contract, and accordingly, in this case the trial court focused its efforts on
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determining the intentions of the contracting parties to establish whether the attorney’s fees

provision applied to Wardley. Tracy Collins Bank & Trust v. Dickamore, 652 P.2d 1314,

1315 (Utah 1982). The trial court found:

It is not clear from the contract whether the term “prevailing party” was

intended to apply only to the original parties to the contract, or whether it may

be extended to a third-party beneficiary such as the plaintiff. Because the

contract is ambiguous on this point the Court must look to extrinsic evidence

to determine the parties intent. There was no evidence at the trial on the

application of the attorney’s fee provision to the plaintiff. In the absence of

such evidence the Court concludes that the plaintiff is not entitled to an award

of attorney’s fees.

(Supplemental Findings of Fact and Conclusions of Law; R. at 477-78.) The Court properly
first referred to the contract to surmise the contracting parties’ intentions.

It is a well-accepted principal of contract law that the court first looks to the “four
corners of the agreement to determine the intentions of the parties. The use of extrinsic
evidence is permitted only if the document appears to incompletely express the parties’
agreement or if it is ambiguous in expressing that agreement.” Ron Case Roofing & Asphalt
v. Blomquist, 773 P.2d 1382, 1385 (Utah 1989). (Citations omitted.) When the Court
determined, however, that there was no extrinsic evidence presented at trial regarding the
application of the attorney’s fee provision to Wardley, the contract should then have been
construed against the drafter. In essence, the court provided Wardley the benefit of some,

but not all, contract interpretation provisions. “If a contract is ambiguous, it will be

construed against the drafter if extrinsic evidence fails to clarify the intent of the parties.”
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Trolley Square Associates v. Nielson, 886 P.2d 61, 64-64 (Utah App. 1994); see also,

Wilburn v. Interstate Elec., 748 P.2d 582, 585 (Utah App. 1988).

Instead of proceeding to the next step and construing the contract against the drafter
when the contracting parties’ intentions were not revealed by extrinsic evidence, the trial
court improperly denied attorneys’ fees without following this rule of contract interpretation.
Construing the attorney’s fee provision of the Contract against Welsh, as the drafter, would
have resolved any ambiguity in that provision in Wardley’s favor, entitling it to an award of
its attorney’s fees and requiring reversal of the trial court’s decision on this issue.

B. The Unambiguous Wording of the Contract Entitles Wardley to Its Attorneys’
Fees and Costs.

The attorneys’ fee provision of the Contract contains no language restricting an award
of attorneys fees to parties to the Contract. Instead, this provision is drafted in much
broader terms, directing that a “party” who is entitled to its attorneys fees is the prevailing
party in an action arising out of this contract--making no reference whatsoever to the parties
to the Contract itself. The clear and unambiguous wording of the Contract requires that
Wardley be awarded its attorneys’ fees in this action, as both of the requirements of the
attorney’s fee provision are met: (1) This is an action arising out of the contract, and (2)
Wardley is the prevailing party in this action. Even if the Contract were not clear on this

point, which Wardley argues that it is, any ambiguities in the Contract as to whether Wardley,
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as a named beneficiary, is appropriately entitled to attorney's fees should be construed against
Welsh as the drafter of the contract for the reasons set forth above.

C.  Other Jurisdictions Have Awarded Attorneys’ Fees to a Third-Party Beneficiary
As the Prevailing Party in an Action Based on the Contract.

While Utah has not specifically addressed the issue of whether a litigant who was not
a signatory party to a contract can recover attorney's fees in an action based upon the
contract, several neighboring jurisdictions have awarded attorney's fees to the prevailing
party in a contract action, even when the successful party was not a party to the contract
which formed the basis of the dispute. National Indemnity Co. v. St. Paul Insurance
Companies, 724 P.2d 578, 581 (Ariz. App. 1985); Golden West Insulation v. Stardust
Investment Corp., 615 P.2d 1048 (Or. App. 1980).

The Oregon Court of Appeals also addressed this issue in Golden West Insulation as

the Court considered Oregon Revised Statutes 20.096(1), which states:
In any action or suit on a contract, where such contract specifically provides
that attorney fees and costs incurred to enforce the provisions of the contract
shall be awarded to one of the parties, the prevailing party, whether that party
is the party specified in the contract or not, at trial or on appeal, shall be
entitled to reasonable attorney fees in addition to costs and necessary
disbursements.

The disputed contract in Golden West also provided that in the event of litigation, the

prevailing party would be entitled to court costs and reasonable attorney fees. Id. at 1057.

Accordingly, the Court held that the prevailing party, although not a party to the contract,
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was entitled to attorneys fees. Id. at 1058. Wardley is equally entitled to its attorneys fees
since both the disputed contract and the relevant statute similarly provide for such an award
to the prevailing party as set forth below.

In jurisdictions where attorney's fees have been denied to third-party beneficiaries of
a contract, the denial has been based upon other grounds which are clearly distinguishable
from the present case. For example, the Washington Court of Appeals refused to grant
attorney's fees to a third-party beneficiary under a contract because the terms of the contract
were not central to the dispute and because the third-party beneficiary himself woulid not

have been bound under the contract to pay attorney's fees. Watkins v. Restorative Care

Center, Inc., 831 P.2d 1085, 1094 (Wash. App. Div. 1 1992). In the present case, the contract
was central to the dispute and by statute the Plaintiff also arguably would have been bound
by the attorney's fee provision of the contract as Utah law provides tlal (he ot may award
attorney's fees to either party in a civil action if the contract allows at least one party to
recover attorney's fees. UTAH CODE ANN. § 78-27-56.5.

UTAH CODE ANN. § 78-27-56.5 allows that when a contract provides for attorney's
fees to at least one of the parties in an action based ipon a written contract, the court may
properly award attorney's fees to either party that prevails, by stating:

A court may award costs and attorney's fees to either party that

prevails in a civil action based upon any promissory note, written contract,
or other writing executed after April 28, 1986, when the provisions of the

73179.WA770.111 31


http://73179.WA770.111

promissory note, written contract, or other writing allow at least one party to
recover attorney's fees. (Emphasis Supplied).

The contract which is the basis of the action herein clearly provides for an award of
attorney’s fees to at least one party. Accordingly, in addition to the Plaintiff being entitled
to its attorney’s fees pursuant to the wording of the contract alone, the Plaintiff is,
alternatively, entitled to such an award by operation of the above provision, which provides
for attorney's fees to the prevailing party.

Welsh claims that since this statutory provision was not set forth by Wardley in its
Complaint, Wardley cannot now claim its attorneys’ fees based upon that statute. The sole
basis, however, for Wardley’s claim of attorneys’ fees is the contract, which is then extended
by statute. Without the contractual provisions, Wardley would have no basis for its claim,
evidencing the fact that Wardley properly set forth its claim based on the contract in its
pleadings.

/
I
//
I
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/

//
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CONCLUSION

For the reason set forth herein, Wardley respectfully requests that the decision of the
trial court in granting partial summary judgment and in subsequently granting Wardley
judgment for the full amount of its commissions under the Contract be affirmed, and, further,
that the trial court’s denial of Wardley’s attorney’s fees be reversed.

nd
DATED this 2 day of September, 1997.
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Neil R. $4bin

Annette F. Sorensen
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quality on or before the Qualificalon Date, either party may cancel this Contract by providing written notice ta the other pacty within Bvee calendar cays
after the Quafification Date. otherwise Buyer and the Property are deemed qualified. The Brokerage, upon receipt of a copy ol such written notice, shall
return to Buyer the Esmest Money Dapo-« without the requirement of any further written sutharization of Safler.

3. CLOSING. This transaction shall be closed o or belore —i@ﬁ/—,@— |9._$.’4L Closing ehall occur whert (3} Buyer and Seflef have
signed and delivered 1o each ather (o¢ (0 the escrow/tile companyl, all acumer(ls requiced by this Contract, by the Lender, by wrilten escrow Instructions
and by uppiicable taw, and (b} the mouales required 10 de pail unZer (lese documents, have been delivered o the escrow/ttle company i Bie form of
cashler’s check, collected or cleared funda. Setler and Buyer ehall each pay ane-hall(1/2) of the escrow Closing lee, uniess otherwise agreed by the pacties
dn writing. Taxes and assessments (of the current year, rents, and interest on ed obfigatons shall be p d a3 set (orth ln this Secon. Unearned
deposits on lenancies shall be traasierred to Buyer at Clusing. Procations sat (orth la this Section, shall be made a3 of bq:u ol Cladlag O date ot
pC ion O other
4. POSSESSION. Unie13 otherwise agreed in writing by the parties, Sefler shall defiver possession o Buyer within __/Z____ hours after Closing.
S. CONFIRMATION OF AGENCY DISCLOSURE. At the signing of this Coatract the ksting agent represents
O Seitar O Buyer, and the salling sgent represents O Seller O Buyer. Buyer and Sefter confiem thal prior 0 sigaing this
Coatract written disclosure of the sgency relationship(s) was provided to him/her. ( ) Buyer’s initlals ( ) Sefler’s inltials.

C.TITLE TO PROPERTY AND TITLE INSURANCE. (a) Sefler has, or shall have af Cloting, lee title 1o the Property and agrees to coavey such tile to Buyer by
genersi warranty deed, lree of financlal ec brances as d under Section 10.6; (0) Sefler agrees to pay for and fumish Buyer at Closlag with 8
curreat standerd form owner's policy of title insurance in the amount of the Total Purchase Price; (c) thve Gte policy shall contorm with Sefler’s obligstions
under subsections (s) and (b) abave. Uniess atherwise agreed under sudsection 8.4, the itment shatl conk with the Gte | fment
provided under Section 7.

7. SELLER DISCLOSURES. No fatet than calendar days after Acceplance, Sefter wift defiver 10 Buyer the foflowing Sefler Disclosurex: (a)
a Seller propecty condlition disciosure fo the Property, signed and dated by Saller; (b) s commitment for the policy of itle Insurance requiced under Secdon
6,10 be I3sued by the litle Insurence company chosen by Sefler, Including coples ol sfl documents listed a3 Exceptions on the Commitment (c) e copy ol alt
foan dacuments relatng 1o sny loan now existing which will encumber the Property afier Cloting: and (d) & copy of all teases aflecting the Property not
expirng pelor to Closing. Sefler agrees 10 pay sny title commitment cancellation charge under sudsecton (bl

8. CENERAL CONTINGENCIES. In addition to Qualfication under Section 2.2 this offer is: (a) subject 10 Buyer’s approvel of the content of each ol theltems
referencadin Section 7 sbove; and (b) Ofs Ois not subject to Buyer's spproval of an inspection ol the Propecty. The inspection shall be pald for by Buyer
and shall ba conducied by an individual/company of Buyer's cholce. Seller agreet o tully coaperate with such inspection end & walk-twoughinspectan
under Section 11 and 10 makae tha Property available lor the same.

8.1 Buyer shall have calendac days sfter Acceplance kn which 10 raview the content of Sefter Disclosures, and, i the Inspecion condngency
applies, 10 complete and evaluate the lnspection of e Progery, and 10 determine, I in Buyer’s sole discreton, the content of ell Sctter Discloswres
(ncluding the Property lnspection) is acceptadle.

8.2 Buyer does notdeliver a wriien objection o Sefter regarding a Seiler Disclosure or the Propenty inspection within Ove ime provided ln subsection 8.1
abave, that document o¢ lnspection will be deemed ‘pp«rnd o wpived by ..

e\
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e JJr'sw;: objects Buyer and Scller shall have seven calcnd,/'\Lz sher recciptof the objections 1o resobve Buyer's objecuons. Selle Tout shatt not
Do reQuved o, cessive Buyer's objections.  Buyer s objecuons’ (resolved within the saven calendar days, Buyer may vaud thus Contract by providing
v.?ar 20 Aouce to Seller wilhin the same seven calendar days The Brokerage upon reccipt of a3 copy ol Buycr’s writicn nouce. shaft ratuen to Buyer the
Earnest Money Deposit without the requirement of any lurthar wrilten suthorization {roth Seller. il tus Conlractis not vorded by Buyer, Buyer's objection s
deemed 10 have been waived However, this waiver does not aflact hose ltems warranted In Sectoa 11,

8.4 Resolulion of Buyer's objections under Settion 8.3 shalt be lel be uﬂcany eniorceable 85 covenants of this Contract

9. SPECIAL CONTINGENCIES. Thus ollecas made subject to -
The tarms ol attached Addendum ¢ ,_.L are incarporated Into this Canuacl by Qs reference.

10. SELLER'S UIMITED WARRANTIES. Sellor’s warranues to Buyor regarding the conditon of the Property are kmited 1o the following

10.1 When sellec delivers possession of the Property 10 Buyer, it will ba broom-clean and lree of debeis and persanal belongings:

10 2 Seller will deliver possession af the Property (o Buyer with the plumbing, plumbed fixtures, hesung, cooling, venllaung, electrical and spnnkler
systems, applhiances and fireplaces In working order;

10.3 Seller will deliver possession of the Property 1o Buyer with the roof and loundation lree of leaks known o Seller;,

10.4 Seller will deliver possession of the Property 10 Buyar with any pDrivate well oc senlic tank servina the Praperty in working order 8nd in compliance
with governmental requiations;

10.S Seller will be responsi & tor repaling any of Seller’s moving-related damage (o the Property;

10.6 At Closing, Seller will bfing current all inancial obligations encumbering the Property which are assumed in writing by Buyer and will discharge alf
such obfigauons which Buye/ has not 30 assumed; and

10.7 As of Closing, Seller hasno knowiedge of any clalm or notice of an e a1, bullding or zoning code violation regarding the Property which

has not been resolved.
11. VERIFICATION OF WARRANTED ANO INCLUDED ITEMS. Before Closing, Buyer may conduct a “walk-through™ inspection of the Property to
determine whether or notitems warranted by Sellerin Secton 10.1, 10.2, 103 and 10.4 are in the warranted conditon and 1o verity items included in Secuon
1.1 are presently on the Property. if any ltem Is not In the warranted condition, Seller will cocrect, repaic or replace it a3 necessary or, with the consent of
Buyer, escrow an amaunt at Closlag to ptdvide for such epalir or replacement. The Buyer's taillure to conduct a “walk-thraugh™ Inspection, oc to ctaim
dunng the “walk-through” Inspecion uu()}:e Praperty does notinclude all ltems ceferenced in Section 1.1,0¢ Is Aot in the conditon warranted in Section
10, shall not constiute & waiver by Buyer of Buyer's rights under Section 1.1 or of the i ined In Section 10.
12. CHANGES DURING TRANSACTION. Seller agraes that no changes in any existing leases shallba made, no new leases entered into, and no substaaual
alterations or improvements o the on'peny shall be made or underiaken without the written consent of the Buyer.
13. AUTHORITY OF SIGNERS. It Bu'yer or Seller Is a corporation, partnership, Lrusy, estate or other entity, the person executing thus Contract on its behall
warrants his or her authority to do 30 and to bind Buyer or Seller.
14. COMPLETE CONTRACT. Thus Instrument togethar with its addenda, sny sttached exhibits, and Sefler Discl es consutute the enure Contract
between the parties and supersedes and replaces any and all prior negotiat: reps dons, Ges, understandings of contracts between the
parties. This Contract cannot be changed except by writlen agreement of the pacties.
15. DISPUTE RESOLUTION. The parties agrae that any dispute or claim relating 10 this Contract, Including but not limited to the disposiuon of the Eamest
Moaney Deposll the breach or termination of this Contracy, cr the services rel g 10 this shall first be submilled 10 mediauon in accordance
with the Utah Real Estate Buyer/Seller Mediation Rules of the American Arbitration Association, Disputes shall include representations made by the
parues, any Broker orother person ot entity in connection with the sale, purchase, financing, condition or other aspect ol the Property to which this Contract
penains, including without limitatan, allegatons of Iment, miscepr fon, negfig and/oc fraud. Each party agrees to bear its own costs of
mediation. Any agreement signed by the parties pursuant 1o the mediation shall be binding. if mediatoa (ails, the . duces spplicadble and remedies
available undaerthis Cantract shall apply. Nothing In ttus Section 15 shall prohibit any pacty (rom ‘seeking emergency equitable reliel pending mediaton. By
marking this box 0, and adding their Initals, the Buyer( J.and the Selter( ). agres thatmediation under this Section 15 is not mandatocy, butis
optional upon agreement of all parties,

16. DEFAULT. U Buyer delaults, Seller may elect (o either retain the Eacnest Money Depasit as liquidated damages o to ceturn the Earnest Money Deposlt
and sue Buyer 1o enforce Seller's rights. t Seller dafaults, la addition to returmn of the Earnest Mmy(iepedtauy«my electio either acceptirom Selleras
tiquidated damages, & sum equal lo the Eamesl Money Depasil o¢ 1o sue Seller for specific snd/or damaget. if Buyer elects 10 accept the
Hquidated damages, Setlar sgrees 1o pay the fiquidated afmages to Buyer upon demand. Whete a Secion of this Conlract provides a specific remedy the
panies i d that the dy shall be exclusi regardiess of rights which might otherwise be svellable under common law.

17. ATTORNEY'S FEES. ln sny action arising out of this Cantract, the prevailing party shall be entitied 10 costs and reasonable attomey’s fees.
18.01SPOSITION OF EARNEST MONEY. The Earnest Money Deposit shall not be released unless ks authorized by: (a) Section 2, Section 8.3 or Section
15: (b) separate written sgreement of the panus. er (c) court order.

19. ABROGATION. Except for express vrml'apues made In this Contract the provisions of this Coniract shafl not apply atter Closing.
'20. RISK QF LOSS. All risk of loss or damage'to the Property stall be bomae by Sefler unti Closing.
21. TIME IS OF THE ESSENC;_ Timelisolthe essence regarding tha dates setforthinthis ction. € jons must be agreed ta in wrilng by afl parties
Pertormance under each Secfion of thls Coatract which references a date shall be required mokndy by 5:00 PM Mountain Time on the stated d.au.
22, FACSIMILE (FAX) DOCUMENTS. Facsimile L isslon of any signed original document, and retransmission of sny signed lacsimil
shalt be the same as defivery of an original. lf the ransaction involves Mplc Buyers or Sellers, acsimde transmissions may be ted in pans

23. ACCEPTANCE. Acceplance occurs when Seller or Buyer, responding 1o an ofter or counterofler of the other: (3) signs the olfer or counter whare notec
10 ity so=e2i1~TC: 044 M) commnu~izates 10 h¢ othar P31y of the oier party’s agent that the oler or countacalier has been signed as required.

24.OFFER ANO TIME FOR ACCEPTANCE. Buyer ollers to purchase the Property on the above tarms and conditions. if Seller does not accept Uus offer by

oaAaM0O P ountain Time 13 . this offer shail lapse; and the Brokerage shall retum the E.amnl Money

st o auyef

Signawu) (Buyer's Signalure) (Ofter Date)
_ _bove data shall be the Ofler Relerence Date.
(Notice Address) (Phoac) {Nolice Address) - (Phone)
. ACCEPTANCE/REJECTION/COUNTER OFFER
CHECK ONE:

O Acceptance of Otfer to Purchase: Seller Accepls the forcgoing offer on the terms and conditions specified sbove.
&F $/11/94  9i0S 3

'?eﬂdﬁmwrt) ate (Time) (Sciler's Signature) {Oate) (Mime)
(Notice Address) (Nouce Address)

O Rejection: Seller Rejects the foregoing olfer. (Seller’s Inltals) (Oate) (Time)

O Counter Ofter: Seller presents (or Buyer's Acceptance the terms of Buyer's offer subjectto the 0 or Geations as speciied ia the attached

CounterOfter § ____.

< y .
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1) Buyer herewith shall deposit a non-rcfundable carnest moncy deposit in the amount of
twenty-thousand and 00/00 ($20,000.00) with Gaurdian Title Company which shall be credited
towards the total sales price at closing. In the event Buyer does nat perform and settle on the
date specificd herein, said deposit shall be deemed to have been carned by the seller and Guardian
Tide shall uunediately dispurse same to seller

2) The price hercin shall include; the costs of all engincering and surveys and fees (o the City
of West Jordan necessary to obtain final plat appioval from the Planning Commision, all fecs
rclated to the Southern Pacific Kailroad crossing permit, all fees related to theWelby Jacobs Canal
crussing perrtul, all foes und custs related to sccuring the easement across the Lemetz property.

3) Buyer shall be responsible for payment of all storm drain fees and bonding requirements.

4) Scttlement of phasc 1 and 2 shall occur on of before July.1§1994.

S) *"‘"1" <hall have ( T c"‘ﬂr ‘_C (“‘Jl’( A’O qucL‘)tl. L\’J;‘JJ :él{‘g‘[lg‘/o-///.

A e e N SR T ST f _/_
J-{_Jr « \CI JUD,. <L ('U-f A¢re, e Hen n‘T‘tn- ,.1.— l-u1(($ ¢/< o ° \
G) Scller shall provide and dedicate any and all acreage required, to the City of West Jordan,

for the purposc of the proposed storm water management pond / park. However, Buyer shall be
respoasible for any and all improvements of said pond / park as well as the construction of same

a3 shall be determined and required by the City of West Jordan. Buyer shal! thereby be entitled to

any and all reimbursements and compensation that shall be approved and granted by the City of

West Jorden. (This dues not spply to constructiun of sanijary sewer lines.)

or (In cos

7 Buyer shall be responsible for all on-site and off-sitc improvements as required by the City
of West Jardan

) Buyer agrees ta allow access ta the balance of the subdivision as sct forth an the
prelitminary plat, as well as all subsequent final plats, including all rights of way and access to
utility cunnections at no cost to the Seller. Buyer {urther agress not to establish or create any
protective strips or other leg:l impediments to the Seller's full access to the balance of the
subdivision for streets, curb, guttering, sidewalk and all utilitics, including water, sewer, natural
gas, storm drain, atc.

3) ali cwaditicas herein shall survive closing aad settlement,

10)  Scttlement shall be held by Guardiaa Title Company.

11)  Buyer shall be credited in the anount o 0U22.90  atthe first seutlement specificd
hercin as an of-set fo: ull-sile sewer line installation.

gCo—\-f.) eXeceSe Sa.‘tg r\EJJ‘ sl [/ éaL c(}c,/.‘,«gj 74 S;//.z
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Neil R. Sabin, USB No. 2840
Annette F. Sorensen, USB No. 6989
NIELSEN & SENIOR, P.C.

1100 Eagle Gate Plaza

60 East South Temple

Salt Lake City, Utah 84111
Telephone: (801) 532-1900
Facsimile: (801) 532-1913

Attorneys for Plaintiff

IN THE THIRD DISTRICT COURT, STATE OF UTAH

SALT LAKE DEPARTMENT, DIVISION II

WARDLEY CORPORATION, )
) ORDER OF PARTIAL SUMMARY
Plaintiff, ) JUDGMENT
)
Vs. ) Civil No."950007889CV
)
GRANT WELSH, ) Judg€é Robin W. Reese
)
Defendant. )

The Plaintiff’s Motion for Summary Judgment came’on originally for hearing before the
above-entitled Court, the Honorable Robin W. Reese, Judge, presiding, on September 27, 1996
and was continued for hearing to November 4, 1996. The Plaintiff appeared on both occasions
by its counsel, Neil R. Sabin, Esq., and the Defendant was personally present at both hearings
and was represented at both hearings by Michael A. Katz, Esq.

The Court, having reviewed Affidavits, memoranda and other documents, and having
heard oral arguments, and having heretofore entered its Findings of Fact and Conclusions of
Law, it is hereby

ORDERED, ADJUDGED AND DECREED as follows:



1. The Plaintiff’s Motion for Summary Judgment is denied as it relates solely to
questions as to: (a) whether the commission arrangements constitute a "net listing," and the
effect thereof as it relates to the Defendant’s defenses to payment of a commission; and (b)
issues of attorney’s fees and costs.

2. The Plaintiff is granted summary judgment as to all other issues in this case
against the Defendant.

3. Trial of this matter shall be scheduled with the trial to be limited to the following:

a. Whether the arrangements by which the Plaintiff claims an interest in
commissions constitute a "net listing" in violation of state laws and regulations.

b. Whether the Defendant has a defense to the payment of commissions by
virtue of a determination that these arrangements constitute a "net listing."

c. Determination as to any award, if any, of attorney’s fees and costs.

Dated this ? day of November, 1996.

53914.WA770.111 -2-



CERTIFICATE OF SERVICE

L/
I certify that on the /{ ' ﬁday of November, 1996, I served a true and correct copy of
the foregoing proposed ORDER OF PARTIAL SUMMARY JUDGMENT, by causing the

same to be mailed, postage prepaid, to the following:

Michael A. Katz
SIEGFRIED & JENSEN
5684 South Green Street
Murray, UT 84123

53914.WA770.111 -3-
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December 16, 1996

PROCEEDTINGS

(Beginning of tape 2763.)

THE CLERK: Please stand. Court is now
in session. You may be seated.

THE COURT: Given the lateness of the
hour, I'1ll be quick and to the point. The first and
sole issue, as we discussed at the beginning, left to
be tried was whether or not this was a net listing.
If it is, it's a violation of the rules and,
therefore, in my judgment at least, the plaintiff is
not entitled to sue for a commission under Utah law.

The question whether this is a net
listing really has two components: Number one, is it
a listing at all; and number two, if it's a listing,
is it a net listing. The definition of a net listing
has been provided, and it's pretty straightforward,
but it does require finding first that there was a
listing.

The question, therefore, as to whether
this is a listing I would respond to as follows:

Mr. Stringham said in his testimony that listing and
agency are more or less synonymous. In fact, he kept

saying, "I don't really understand why we're

TEMPEST REPORTING, INC. *(801) 521-5222+%*
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approaching it this way. The real question is whether
or not Mr. Young was the agent of Mr. Welsh. That's
what I think we ought to be focusing on," words to
that effect that he kept saying. And he said that
agency can be implied. There doesn't have to be a
written agreement for purposes of agency, that if you
act like an agent, then you probably are one, I think
was his summary or words to that effect.

But to have a listing, he said in this
case, that Mr. Young must have been an agent of
Mr. Welsh. He must have in effect listed the
property. Mr. Welsh must have listed the property
with Mr. Young, otherwise ergo you have no net listing
because you don't have a listing. I'm persuaded by
all the evidence in this case that Mr. Welsh and
Mr. Young did not have a listing agreement. There was
no listing, so there could be no net listing.

My responsibility, of course, is to look
at all the evidence, to reconcile the evidence where
it can be reconciled and where it can't be
reconciled to decide between competing two pieces of
evidence what in fact the truth is. And I find the
following evidence to be persuasive: Number one, that
during Mr. Welsh's testimony today he indicated that

his only instructions to Mr. Young was that the

TEMPEST REPORTING, INC. *(801) 521-5222%




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

193

property must sell for at least $18,500, and that
there would be no written listing agreement, that he
wouldn't give it in writing, that that was never his
intention. In fact, he assumed that Mr. Young had
written agreements with the prospective buyers and
that they would be responsible for the commission, and
therefore he would not enter any sort of listing
agreement with Mr. Young. That was his testimony
today, and, of course, that certainly has a bearing on
what --whether there was a listing or not because that
was their -- Mr. Young's intention at the time he
first dealt with Mr. Young regarding the property in
question here.

Number two, Mr. Young, when he signed the
contract on May 31st of 1994, his own handwriting
stated that Mr. Young -- Mr. Welsh said in his -- in
writing in his own hand that Mr. Young was not his
agent. In other words, he said there was no agreement
between the two of them for Young to list the
property.

I found it interesting that this language
was added by Mr. Welsh because Mr. Peterson, the
prospective buyer, didn't want to be seen as paying a
commission. He wanted the seller to pay the

commission so that he could obtain financing for the

TEMPEST REPORTING, INC. *(801) 521-5222+%*
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full 19,000 per acre. If it were broken out, as I
understand it, he was paying only eighteen five but
paying a commission of five, that he couldn't get
financing for the full 19,000 per acre, so he wanted

to be shown that Mr. Welsh was in fact paying the

commission.

But the language regarding the agency
that was included in that addendum -- and I believe it
was paragraph twelve of the addendum -- appears to be

entirely gratuitous and was added by Mr. Welsh. No
reason to do that based on the instruction to
Mr. Peterson. He just didn't want to be seen as
paying the commission. But the language of the agency
was written there by Mr. Welsh in his own hand and
that would seem to reflect his intention. Even though
the contract between the buyer and the seller is not
an agency agreement -- we kept hearing the witnesses
saying that over and over -- the language in
Mr. Welsh's own hand would certainly indicate what his
intention was when he dealt with Mr. Young initially,
and therefore would have some bearing and be relevant
on the issue of whether or not there was ever a
listing.

And finally, I found it persuasive that

in the letter dated March 23rd, 1995, Mr. Welsh

TEMPEST REPORTING, INC. *(801) 521-5222%*
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notified Mr. Young that, "You do not represent me."
All of this in my judgment adds up to show that

Mr. Welsh never considered Mr. Young to be his selling
agent and therefore he didn't list the property with
him. Because there was no listing, again there could
be no net listing. Because there was no net listing,
there was no violation of the rules and there was no
violation of the statute. Therefore, the plaintiff is
entitled to recover its commission as a third-party
beneficiary under the contract between Mr. Peterson
and Mr. Welsh.

And I would ask counsel for the plaintiff
if you would prepare -- I know I've just given a short
summary, but I would ask you to prepare findings and
conclusions consistent with those that I've
articulated here from the bench today. The plaintiff
would also be entitled to costs of court. Now the
issue remains as to the attorney's fee and whether or
not the plaintiff as a third-party beneficiary is
entitled to recover attorney's fees. 1I'm going to
take that issue still under advisement and ask you
each to address it.

I do have the Tracy Collins case that was
submitted by the defendant today, and there was some

other material on that issue submitted by the
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plaintiff earlier when the motion for summary judgment
-— but I'm still not quite sure what the state of the
law is in Utah.

It would be clear to me that neither
Mr. Peterson nor Mr. Welsh even thought of whether or
not the third-party beneficiary would be entitled to
attorney's fees. 1I'm sure that that issue never
crossed their minds. If it would require some proof
that they intended and thought about that point when
they drafted this contract and the addendum, then it
wouldn't seem to me that the plaintiff is entitled to
prevail on the issue of attorney's fees, but I'll give
you each a chance to brief that if you would like to.
And maybe the best way to do that, to save time, is to
have you within 14 days, if you think that's fair,
just submit a memoranda, each -- submit it at the same
time for me to consider, and then I'll rule on that
point after I've had a chance to read your
memorandum. Any objection to that?

MR. RAMPTON(?): No, your Honor.

THE COURT: Counsel?

MR. SABIN(?): No, your Honor.

THE COURT: Okay, 14 days I'll expect a
memorandum from each of you on that point, and then

I'll address the issue of attorneys' fees. But,
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Counsel, you can go ahead and begin drafting the

findings and conclusions if you would.

Since you've been asked to prepare those,
do you have any questions? 1Is there anything I need
to address that would assist you in that?

MR. SABIN(?): One thing that we also
perhaps ought to brief: We had passed previously in
the memorandum before the Court that we treat the
depositions as (unintelligible) under the
circumstances. And I'm wondering if we maybe should
address that also in court.

THE COURT: Counsel?

MR. RAMPTON(?): This is my first news on
it, your Honor, and I'm happy to read the question.

THE COURT: Okay. Why don't you include
that.

MR. SABIN(?): We raised that very
briefly in the previous memorandum, but the reason for
that being that that arose after the first summary
judgment hearing.

THE COURT: All right.

MR. SABIN(?): At least we would like to
address it in order to have everything before the
Court in one document.

THE COURT: Okay. I'll ask you to
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include that in your memorandum as well.
MR. SABIN(?): Thank you.
THE COURT: Okay.

(End of proceedings on tape 2763.)
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STATE OF UTAH )

sSs.
COUNTY OF SALT LAKE)

I, LYNN M. ROBINS, Certified Shorthand
Reporter and Notary Public for the State of Utah,
residing in Salt Lake County, certify:

That the foregoing reporter’s transcript
of audio-taped proceedings was stenographically
prepared by me upon listening to tape # 2763 provided
to me by the office of Vince Rampton of the Third
District Court trial from 12;16-96 in the case of
Wardley Corporation versus Grant Welsh;

That the foregoing reporter’s transcript
of audio-taped proceedings represents a complete
transcription of my stenographic notes so taken to the
best of my ability to hear and understand the cassette
tape of the proceedings;

I further certify that I am neither
counsel for nor related toc any party to said action nor
in anywise interested in the outcome thereof.

IN WITNESS WHEREOF, I have subscribed my name

and affixed my seal this—égbj%—day of

/% ——
Y, 7
‘]/’En
s '”A

Y. M. Robins, C.S.R.,
Notary Public

NOTARY PUBLIC

LYNN M. ROBINS
1282 4085 S., SLC, UT 84124
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Neil R. Sabin, USB No. 2840
Annette F. Sorensen, USB No. 6989 '.,/4” .
NIELSEN & SENIOR, P.C.
1100 Eagle Gate Plaza

60 East South Temple

Salt Lake City, Utah 84111
Telephone: (801) 532-1900
Facsimile: (801) 532-1913

Attorneys for Plaintiff

IN THE THIRD DISTRICT COiJRT, STATE OF UTAH

|
SALT LAKE DEPARTMENT, DIVISION II

WARDLEY CORPORATION, )
) FINDINGS OF FACT AND
Plaintiff, ) CONCLUSIONS OF LAW
)
vs. )
) Civil No. 950007889CV
GRANT WELSH, )
) Judge Robin W. Reese
Defendant. )

This matter came for trial before the above-entitled Court on December 16, 1996, the
Honorable Robin Reese, Judge, presiding. The Plaintiff appeared by and through its counsel
Neil R. Sabin, and the Defendant appeared personally and by and through his counsel Vincent
Rampton. Pursuant to the Order of Summary Judgment in this matter, entered November 14,
1996, the issues reserved for trial were (1) whether or not the arrangements by which the
Plaintiff claimed a commission constituted an unlawful "net listing" and if so, whether such a
determination would preclude a commission; and (2) issues of attorney’s fees.

The Defendant called the following witnesses: Randy Young, of Wardley Better Homes

& Gardens; the Defendant Grant Welsh, and Arnold Stringham. The Defendant then rested.



The Plaintiff then called Nick Scott as its witness. The Court, having heard testimony,
examined the witnesses and the credibility thereof, having examined the documents submitted
as evidence, having heard oral argument, having examined the admissions of the Defendant on
file herein, and being fully advised in the premises now enters the following:

FINDINGS OF FACT

1. Prior to May 31, 1994, the Defendant Grant Welsh owned an interest in certain
real property situated at approximately 4800 West and 8600 South in Salt Lake County, Utah,
and commonly referred to as Dorilee Acres (the "Subject Property").

2. Wardley Better Homes & Gardens is a Utah corporation doing business as a
licensed real estate brokerage.

3. Randy Young is a licensed real estate agent with Wardley Better Homes &
Gardens.

4. Prior to May 31, 1994, Randy Young and the Defendant had discussed Randy
Young’s proposal to locate a buyer for the Defendant’s properties and, in connection therewith,
to earn a commission.

5. The Defendant specifically declined to grant to Mr. Young a listing for the Subject
Property. While the testimony of Defendant and of Randy Young differs as to the nature of
understanding or arrangements they arrived at, both parties understood that Mr. Young would
be attempting to locate a buyer for the Subject Property for which he would seek a commission.

6. Randy Young advised Leon Peterson of the availability of the Subject Property
and informed the Defendant of Mr. Peterson’s interest in considering purchase of the Subject

Property.
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7. The Defendant then contacted Leon Pet.ison regarding the possible sale of the
Subject Property. The Defendant prepared a typewritten document setting forth the details of
his proposal to be presented to Mr. Peterson.

8. The Defendant and Leon Peterson met to negotiate Mr. Peterson’s purchase of
the Subject Property. The Defendant and Mr. Peterson then prepared a Real Estate Purchase
Contract (the "Contract"). Those persons also agreed to an Addendum A to the contract setting
forth their agreement, which was the typewritten document the Defendant had prepared, with
handwritten changes resulting from Defendant’s and Mr. Peterson’s discussion. During the
negotiations, Mr. Welsh, in addition to other handwritten changes, inserted on the Addendum
A the following language:

While Wardley BH&G has no agency relationship with neither [sic] the

Seller nor the Buyer, the Seller agrees to pay $500.00 per acre to Wardley

BH&G, at settlement.

9. The typewritten portion of Addendum A was prepared by Defendant, and
Defendant inserted all handwriting on the Addendum A.

10.  Mr. Peterson and Defendant then executed the Real Estate Purchase Contract,
which included the Addend‘um A with the handwritten additions which Defendant had written.

11.  Pursuant to the Agreement, Phase I of the Subject Property was sold and closed,
and Plaintiff received a $500.00 per acre commission (for a total of $10,556.80) in connection
therewith.

12.  Disputes subsequently arose between Defendant and Leon Peterson involving the

interpretation of paragraph 5 to the Addendum A. Those persons subsequently settled the

disputes. Subsequently, Defendant, on April 24, 1995, closed the sale to Mr. Peterson of 16.70
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acres, for which a $500.00 per acre commission is $8,350.00; and, on May 26, 1995, Defendant
closed the sale to Mr. Peterson of 13.6475 acres, for which a $500.00 per acre commission is
$6,823.75.

13.  Throughout this transaction, neither Plaintiff nor Randy Young were agents for
the Defendant, which is evidenced by the testimony of Mr. Welsh, the testimony of Mr. Young,
the language of the Addendum itself, and a letter from Defendant to Randy Young dated March
19, 1995, reaffirming no representation.
MW@;\Bw@oﬁi&\&\G@dené o -Bé\ifé"'égent.

l‘f. There never was a listing arrangement between the Plaintiff and the Defendant
because the Defendant refused to enter into any such listing with the Plaintiff.

1( The issues regarding attorneys’ fees should be deferred pending the opportunity
of the parties to submit memoranda of law no later than December 31, 1996.

CONCLUSIONS OF LAW

1. In order for a net listing agreement to exist, a precondition must happen that a
listing agreement be in effect.

2. No listing arrangement of any nature existed between the Plaintiff and the
Defendant. Accordingly, no net listing arrangement of any nature existed between the Plaintiff
and the Defendant.

3. The Plaintiff, therefore, is entitled to judgment against the Defendant for the
amount of the commissions owing as follows:

a. For $8,350.00, plus interest thereon at the legal rate since April 24, 1995,

until paid; and
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b. For $6,823.75, plus interest thereon at the legal rate since May 26, 1995,
until paid.

4. The parties should have until December 31, 1996, to submit to the Court
Memoranda of Law for the Court to determine whether attorneys’ fees can and should be
awarded to the Plaintiff. Upon a determination by the Court that the Plaintiff is entitled to an
award of attorneys’ fees, the Plaintiff should be entitled to an Order supplementing the judgment
herein to add the Court’s award of such fees as part of the judgment.

Dated this ¢ day of 3 aw 197

BY THE COURT:

N

Honorable Roﬁ@-W
District Court

O S ;1;',.
CERTIFICATE OF SERVIC¥z., ¢ SO :: /
/v/ \w.awii*f/

I certify that on the Zw—day of January, 1997, I served a true and correct copy of the

foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW by causing the same to be

mailed by first class mail, postage prepaid, to the following:

Vincent C. Rampton

JONES, WALDO, HOLBROOK & McDONOUGH
170 South Main #1500

P.O. Box 45444

Salt Lake City, UT 84101
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Neil R. Sabin, USB No. 2840

Annette F. Sorensen, USB No. 6989
NIELSEN & SENIOR, P.C.

1100 Eagle Gate Plaza
60 East South Temple
Salt Lake City, Utah 84111
Telephone: (801) 532-1900
Facsimile: (801) 532-1913

Attorneys for Plaintiff

IN THE THIRD DISTRICT COURT, STATE OF UTAH

SALT LAKE DEPARTMENT, DIVISION II

WARDLEY CORPORATION, ) _
) JUDGMENT
Plaintiff, ) )
) .
Vs. ) Civil No. 950007889CV
)
GRANT WELSH, ) Judge Robin W. Reese
)
Defendant. )

IT IS HEREBY ORDERED, ADJUDGED AND DECREED (add language).

1. The Plaintiff is awarded judgment against the Defendant for the following

amounts:

a. For $8,350.00, plus interest thereon at the legal rate since April 24, 1995,

until paid; and ___.)k.
b. For $6,823.75, plus interest thereon at the legal rate since May 26, 1995, \( ) /)7 |
until paid. %’J \6 ) 11
VU
4. The Court has taken under advisement issues of attorney’s fees and costs. The

parties shall have until December 31, 1996, to submit to the Court Memoranda of Law for the



Court to determine whether attorneys’ fees can and should be awarded to the Plainuff Upon
a determination by the Court that the Plamntiff 1s entitled to an award of attorneys’ fees, the
Plaintiff is be entitled to an Order supplementing the judgment herein to add the Court’s award

of such fees as part of this Judgment.

Dated this g’ day of Cr(}hn , 197 7

BY THE COURT:

~a
»

LTI “." s, .
<, G ~ a7
/ % J 0 /", :*. M’/ - \c
4 . .
Honorable Robin W
District Court Judge

CERTIFICATE OF SERVICE ~L

I certify that on the 3 r’ﬁéiay of December, 1996, I served a true and correct copy of
the foregoing JUDGMENT by causing the same to be mailed by first class mail, postage

prepaid, to the following-

Vincent C. Rampton

JONES, WALDO, HOLBROOK & McDONOUGH
170 South Main #1500

P.O. Box 45444

Salt Lake City, UT 84101

-
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THIRD DISTRICT COURT DIVISION II "2‘29 7
STATE OF UTAH, SALT LAKE DEPARTMENT &%, &,
or 0@,‘“‘3'2’3”:* -7
WARDLEY CORPORATION, Sy
SUPPLEMENTAL FINDINGS OF
Plaintiff, FACT AND CONCLUSIONS ™~
OF LAW

VS.
CASE NO. 950007889 CV

GRANT WELSH,
JUDGE ROBIN W. REESE

Defendant.

FINDINGS OF FACT

1. The original contract between Leon Peterson, as the buyer of certain property,
and the defendant, Grant Welsh, as the seller includes a provision in paragraph 17 awarding
the prevailing party in any action arising out of that contract a reasonable attorney’s fee.

2. In paragraph 12 of the addendum to the contract it is stated that the seller,
Grant Welsh, would pay $500.00 per acre to Wardley Better Homes and Gardens at the time

of settlement.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, and based upon the revised Findings of
Fact and Conclusion of Law signed by the Court on January 8, 1997, this court now enters
the following supplementary conclusions of law:

1. Paragraph 12 of the addendum to the contract specifically makes the plaintiff
in this case a third-party beneficiary of the said contract and gives the plaintiff enforceable
rights in the same.

2. Paragraph 17 of the original contract however permits the prevailing party in



any action arising out of the contract to recover a reasonable attorney’s fee. This paragraph,
unlike paragraph 12 of the addendum, does not clearly cover the interests of the plaintiff. It
is not clear from the contract whether the term "prevailing party" was intended to apply only
to the original parties to the contract, or whether it may be extended to a third-party
beneficiary such as the plaintiff. Because the contract is ambiguous on this point the Court
must look to extrinsic evidence to determine the parties intent. There was no evidence at the
trial on the application of the attorney’s fee provision to the plaintiff. In the absence of such
evidence the Court concludes that the plaintiff is not entitled to an award of attorney’s fees.

3. The plaintiff is entitled to be awarded all reasonable costs including those costs
incurred in the defendant’s depositions mentioned in part II of the plaintiff’s memorandum.
Dated this 1= day of February, 1997.

By the Court:

/ . . ,;,' - o r ‘ ~ T_ " : .:
/ Lo e g
Robin W. Reésgl « ~
District CourtJudge =~

R

A RIRA B

CERTIFICATE OF MAILING

I hereby certify that I mailed/delivered a true and correct copy of the foregoing Supplemental
Findings of Fact and Conclusions of Law to Neil R. Sabin at 1100 Eagle Gate Plaza, 60 East
South Temple, Salt Lake City, Utah 84111 and Vincent C. Rampton at 170 South Main
#1500, P.O. Box 45444. Salt Lake City, Utah this ( :Z ___day of February, 1977.

LB
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Neil R. Sabin, USB No. 2840

Annette F. Sorensen, USB No. 6989 % :
&,
Hap

NIELSEN & SENIOR, P.C.
1100 Eagle Gate Plaza

60 East South Temple &% S
Salt Lake City, Utah 84111 %»ooﬁ’uf-,‘;g@, } 595
Telephone: (801) 532-1900 %, °Oo

Phe Mty
Facsimile: (801) 532-1913 w
Attorneys for Plaintiff

IN THE THIRD DISTRICT COURT, STATE OF UTAH

SALT LAKE DEPARTMENT, DIVISION II

WARDLEY CORPORATION, )
) AMENDED ORDER ON
Plaintiff, ) ATTORNEY’S FEES AND COSTS
)
VS. ) Case No. 970074
)
GRANT WELSH, ) Civil No. 950007889CV
)
Defendant. ) Judge Robin W. Reese

This matter came on for trial before the above-entitled Court on December 16, 1996, the
Honorable Robin Reese, Judge, presiding. The Plaintiff appeared by and through its counsel,
Neil R. Sabin, and the Defendant appeared personally and by and through his counsel, Vincent
Rampton. Pursuant to the Order of Summary Judgment in this matter, entered November 14,
1996, the issues that were reserved for trial were: (1) Whether or not the arrangements by which
the Plaintiff claimed a commission constituted an unlawful "net listing" and if so, whether such
a determination would preclude a commission; and (2) issues of attorney’s fees.

At the conclusion of the trial, the Court ruled on the first issue relating to whether the
arrangements constituted a "net listing," but requested the parties file additional memoranda on

the issue of attorney’s fees, and took the issue of attorneys fees under advisement. Upon



consideration of the testimony at trial, the pleadings on file herein, as well as the memoranda
on the issue of attorney’s fees filed by both Plaintiff and Defendant, and being fully advised in
the premises:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. The Plaintiff is not entitled to an award of attorney’s fees in this action.

2. The Plaintiff is awarded all reasonable costs incurred in this action, in the amount
of $496.56, which includes those costs incurred due to the Defendant taking the depositions of
Randy Young, Leon Peterson, Lee Stern and Lynn Wardley.

DATED this 25 day of March, 1997.

District &t
4

Approved as t7.|bstance 7d form:

7

Néil R”Sabin !
of NIELSEN & SENIOR, P.C.
Attorney for Wardley Corporation

Vincent C. Rampton
of JONES, WALDO, HOLBROOK & McDONOUGH
Attorney for Grant Welsh

56954.WA770.111 "2'
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CERTIFICATE OF SERVICE

I certify that on the /Z #hay of March, 1997, I served a true and correct copy of the

foregoing AMENDED ORDER ON ATTORNEY’S FEES AND COSTS by causing the same

to mailed by first class mail, postage prepaid, to the following:

56954.WA770.111

Vincent C. Rampton

JONES, WALDO, HOLBROOK & McDONOUGH
170 South Main #1500

P.O. Box 45444

Salt Lake City, UT 84101
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