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IN THE SUPREME COURT OF THE STATE OF UTAH

MICHAEL M. SWEAT,

Plaintiff/Respondent,

vs. : Case No. 860155

RAYMOND J. EVES,

Defendant/Appellant.

BRIEF OF APPELLANT

I. STATEMENT OF ISSUES PRESENTED ON APPEAL

Where the Plaintiff seller under a real estate contract
is unable to recover for the buyer's breach because of the
Plaintiff's own breach, may the Plaintiff seller use a claim of
unjust enriﬁhment to recover the down payment from another who
unjustly withhe€ld it from the buyer?

II. STATEMENT OF FACTS

For purposes of this Appeal, the Defendant relies on
the facts as found by the trial court and as set forth in the
Memorandum Decision as follows:

In February, 1980, Plaintiff (as buyer)
and Raymond J. Eves Company, Inc. (as
seller), entered into a uniform real estate
contract. The evidence is unclear as to what
degree each of the parties performed under
the contract and this Court is unable to
determine that either party fully performed
its obligations under the contract.

Plaintiff transferred a mobile home with
a value of $2,800.00 to defendant which



should have been transferred to Raymond J.
Eves Company, Inc. as a down payment on the
property in question. The defendant, Raymond
J. Eves, individually, kept possession of the
mobile home and did not transfer it to the
corporation.  Defendant did not pay the
corporation $2,800.00 in exchange for his
right to keep the mobile home.

Memorandum Decision page 1,
Appendix, Exhibit 1. See also
Findings of Fact, paragraphs 1, 2
and 3, Appendix Exhibit 2.

ITIT. SUMMARY OF ARGUMENT

Unjust enrichment occurs whenever a person has and
retains money or benefits which in justice and equity belong to
another,

The trial court found that the defendant RAYMOND EVES
unjustly receive a mobile home which should have been the lawful
property of RAYMOND J. EVES CO., INC. By the court's own find-
ings, RAYMOND J. EVES CO., INC. is the victim of unjust enrich-
ment, not the plaintiff. The trial court has misinterpreted the
law of unjust enrichment and has ordered restitution to the wrong
victim.

IV. ARGUMENT
POINT ONE: THE CONCEPT OF “"UNJUST ENRICHMENT" IS AN
EQUITABLE DEVICE FOR RESTORING PROPERTY
TO ITS RIGHTFUL OWNER.
"Unjust enrichment occurs whenever a person has and

retains money or benefits which in justice and equity belong to

another" L & A Drywall, Inc. v. Whitmore Construction Co., Inc.,

608 P.2d 626 (Utah 1980) at 630. See also: Baldwin v. Vantage

Corp., 676 P.2d 413 (Utah 1984); Barrett v. Stevens, 690 P.2d 553




(utah 1984); General Leasing Co. v. Manivest Corp., 667 P.2d 596

(utah 1983); Dalton v. Jerico Const. Co., 642 P.2d 748 (Utah

1982); Baugh v. Darley, 112 Utah 1, 184 P.2d 335 (1947).

An order or judgment (formerly writ) of restitution
directs the return of property to its rightful owner.

POINT TWO: THE RIGHTFUL OWNER OF THE §$2,800.00
MOBILE HOME RECEIVED BY THE DEFENDANT
WAS RAYMOND J. EVES CO., INC., NOT THE
PLAINTIFF, BY THE TRIAL COURT'S OWN
FINDINGS.

In the court's own words:

Plaintiff transferred a mobile home with
a value of $2,800.00 to defendant which
should have been transferred to Raymond J.
Eves Company, Inc. as a down payment on the
property in question. The defendant, Raymond
J. Eves, individually, kept possession of the
mobile home and did not transfer it to the
corporation. Defendant did not pay the
corporation $2,800.00 in exchange for his
right to keep the mobile home.

Memorandum Decision. See also
identical findings in Findings of
Fact paragraphs 1, 2 and 3.

The seller corporation was the rightful owner of the
down payment, and was the victim of any unjust enrichment by the
defendant. Any restitution should have been ordered to the
corporation, not to the plaintiff.

V. CONCLUSION

The trial court's judagment of restitution to the

plaintiff is a misapplication of the law of unjust enrichment and



should be reversed.
RESPECTIVELY submitted this tg day of September,
1986.

HELGESEN & WATERFALL, P.C.

CERTIFICATE OF MAILING

I hereby certify that I mailed four true and correct
copies of the foregoing BRIEF OF APPELLANT to Dale F. Gardiner,
Attorney for Respondent, 1325 South Main Street, Suite 201, Salt
Lake City, Utah 84115, postage prepaid, this j:]iz day of

September, 1986.
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Addendum Exhibit 1

RECEIVEDJAN 6 1986

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

MICHAEL M. SWEAT,
Plaintiff, MEMORANDUM DECISION
VS.

RAYMOND J. EVES,
Case No. 90299

N el i P Nl P P P P

Defendant.

The Court having heard the evidence at trial and having
considered the memoranda of the parties finds and rules as
follows:

In February, 1980, Plaintiff and Raymond J. Eves
Company, Inc., entered into a uniﬁorm real estate contract. The
evidence 1is unclear as to what degree each of the parties
performed under the contract and this Court is wunable to
determine that either party fully performed its obligations under
the contract.

Plaintiff transfered a mobile home with a value of
$2,800.00 to defendant which should have been transfered to
Raymond J. Eves Company, Inc. as a down payment on the property
in question. The defendant, Raymond J. Eves, individually, kept
possession of the mobile home and did not transfer it to the
corporation. Defendant did not pay the corporation $2,800.00 in

exchange for his right to keep the mobile home.



Memor andum Decision
Page 2
90299

As a result of the above transactions, I find that the
defendant was unjustly enriched in the amount of $2,800.00 and
award judgment to the plaintiff in that amount plus costs and

interest as allowed by law.
Plaintiff is to prepare Findings of Fact, Conclusion of
Law, and Judgment, consistant with this decision.

—

Dated this — day of January, 1986

—"

_DAVID E. ROTH, Judge

CERTIFICATE OF MAILING
I hereby certify that I mailed a copy of the Memorandum
Decision to plaintiff's counsel, Dale F. Gardiner, 1325 South
Main Street, Suite 201, Salt Lake City, Utah, 84115, and Jack
Helgesen, 2650 Washington Blvd., Suite 102, Ogden, Utah 84401,
in regard to the above-captioned matter.

Dated this the 3rd day of January, 1986.

E&zzz;7 A/c7éfi/zzz(

District Court Clerk




Addendum Exhibit 2

DALE F. GARDINER BECEIVEDFEB 1 8 1986

Attorney for Plaintiff

1325 South Main Street
Suite 201

Salt Lake City, Utah 84115
Telephone: (801) 486-4607

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

MICHAEL M. SWEAT,

Plaintiff, - FINDINGS OF FACT AND

CONCLUSIONS OF LAW
VS.

RAYMOND J. EVES, Case No. 90299

N N S N P N P e

Defendant.

The above-entitled matter having been tried before the Court,
and the Court having entered its memorandum decision and being
fully advised in the premises, now makes and enters the following:

FINDINGS OF FACT

1. In February of 1980, plaintiff as buyer and Raymond J.
Eves Company, Inc., as seller, entered into a Uniform Real Estate

Contract for the sale 6f a building lot. As part of the
transaction, a mobile home with a value of $2,800.00 was to be
transferred to Raymond J. Eves Company, Inc. as the down payment on
the property in question.

2. The defendant Raymond J. Eves individually took possession
of the mobile home and did not transfer it to the corporation, nor
did defendant pay the corporation for the right to keep the mobile

home,



3. Thereafter, Raymond J. Eves Company, Inc. failed to convey
to plaihtiff the purchased lot.

4., Raymond J. Eves Company, Inc. received performance by the
plaintiff until Raymond J. Eves Inc. breached the agreement.

5. As part of the afore-described agreement, plaintiff
received a partial credit toward the purchase of a house.

6. As a result of the contract having been breached by
Raymond J. Eves, Inc., plaintiff incurred a net loss of $2,800.00,
representing the difference between the value of plaintiff's
performance and the credit on the house.

7. As part of the real estate transaction, the uniform real
estate contract, although purporting to be a contract between
plaintiff and Raymond J. Eves, Inc., was signed by Raymond J. Eves
personally, as was the earnest money agreement. From the foregoing
Findings of Fact, the Court makes the following:

CONCLUSIONS OF LAW

1. Defendant was unjustly epriched in the amount of
$2,800.00.

2. Plaintiff should be awarded the sum of $2,800.00 plus
costs and interest as allowed by law.

DATED this day of , 1986.

BY THE COURT:

DISTRICT COURT JUDGE



CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct

copy, postage prepaid, of the foregoing__ FINDINGS OF FACT AND

CONCLUSIONS . QF IAW : to:

Jack Helgesen

Attorney at Law

2650 Washington Boulevard, #102

Ogden, Utah 84401

]

on this 7%222& of ;:5¢1Q£¢%/722/%§z_~ , 1986.

L/éﬁ/%?%«v /ﬁé&% |



Addendum Exhibit 3

UNIFORM REAL ESTATE CONTRACT

“This is a legally binding form, if not understood, seck competent advice.”

1. THIS AGREEMENT, nade in duplicate this st day of .__February = A D, 1w 30
by and between _ Raymond J, Eves Co., Inc. . —
hereinafter designated as the Seller, und _ _Michael M. & Theresa A. Sweat, husband and wife, _._ .
hereinufter designated as the Buyer, of - 1 Vacant Lot _ . e -

2. WITNESSETIL: That the Seller, for the consideration herein mentioned apxrees to sell and convey to tae buyer,
and the buyer for the consiicration herein mentioned agrees to purchase the following described real property, wituate
. 215 isvi . Utah
the county of —__ .__ Weber , State of Utah, to-wit: 2150 N. 650 W. Harrisville, Utabi
ADDRESS

More particularly described as follows:

All of Lot # 84 Misty Meadows Subdivision; Harrisville, Utah

3. Said Buyer hereby agrees to enter into possession and pay for said described premises the sum of . —
.—.—TFourteen Thousand and no/10Q —_ Dollars (314,000 .00 _)
payable at the office of Seller, his assigns or order 2029 N. Main _St.; Sunsect, Utah 84015 L.
Four Thousand Three Hundred and no/10Qg4,300.00

strietly within the following times, to-wit:

Luah !h(' rec ‘lpL of which is hereby acknowledized, and he b\nly[(t,g iL?{ 700.00____ shall be paid ar Tollows:
ade in the amount of 2800. OQ( oblle Home

The balance of $9,700.00 shall be paid in trade to Raymond J. Eves Co., Tnc.
by the sheetrocking of at least two houses per month until the total balance

and interest is paid. The amount to be applied to the payment of this
contract will be 40% of the bid price on each sheetrocking job.

Lot will be improved by 1 February 198l. .
Possession of sail premises shall be delivered to buyer on the __1lst day of __February 1w B0
4. Said monthly payments are to be applied first to the payment of interest and second to the reduction of the
principal. lnterest shall be charged from . closing date of home .. _onall unpaid portions of the
purchase price at the rate of . twelve per cent (-— __.22__ ) per annum. The Buyer, at his option at anytime,
may pay ammounts in cxeess ol the monthly payments upon the unpaid balance subject to the limitations of any murtgage

or contract by the Buyer herein assumed, such excess to be applied either to unpaid principal or in prepayment of future
installments at the election of the buyer, which clection must be made at the time the excess payment is made.

5. It iy understood and agreed that if the Seller accepts payment from the Buyer on this contract less than according
to the terms herein mentioned, then by so doing, it will in no way alter the terms of the contract as tv the furfeiture
hereinafter stipulated, or as to any other remedies of the seller.

6. It is understood that there presently exists an obligation apainst said property in favor of ..

e el .. with an unpand halance of
s none

e e yas oof L

7. Scller represents that there are no unpaid special improvement district taxes covering improvements to sand prem-
ises now in the process of being installed, ve which have been completed and not paid for, outstanding against .wud prop-

erty, except the following .

3. The Seller is given the option Lo secure, execute and maintain louns secured by said property of ot to cxceed the
then unpatd contract balance hereunder, bearing interest at the rate of not te exceed . oo . B percent

(= - = .%¢) per annum and payable an regular monthly instalhments; provided that the aggregate monthly naaliment
payments cequired to be nade by Seller on said loans shall not be greater than each installment payment requioed to be
matde by the Buyer under this contract. When the prineipal due hereumber has been redueed o the wumeunt of any such
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the abuve desenibed property
subject to sard loans and mortgag

9. 1 the Buver desires to exereise his right through accelerated payments under this agreement to pay off any obii-
grticns owtstanding at dale of this agreement against said property, it ~hat! be the Buyer’s obliyalion to mssanse and
pay wuny penalty which may be required on prepayment ol said prior obligutions. Prepayment penalties o respect
to oblivutivas against said property incurred by seller, after dute of thix agreement, shall be pawl by seticr unless
said obligntions are assumed or approved by buyer.

10, The Buyer agrees upon written request of the Seller to make applicativn to a reliable lender for a loin of such
amount as van be secured under the regulations of said lender und hereby wgrees to upply any amount so r d upon
the purchase price abuve mentioned, and to execute the papers required and pay one-half the expeases nec ; m ob-
taining said loun, the Setler apreeing to pay the other one-half, provided bowever, that the monthly  payuients and
interest rate u~<|u1red shall nut exceed the monthly payments und intereat rale as outlined abuve.

11, The Buyer axrees to pay all Laxes and assessments of every kind and nature which are vr which may be assessed
and which may become due on these premises durtng the life of this agreement. The Scller hercby covenants and agrees
that there ace no assessments aguinst sl premises except the following:

RN § [0 ) ¢ | s SN — -

£scC-

Uran TirLE AND ABSTRACT (mw\w

T Davis s



The Seller further covenants and agrees that he will not default in the payment of his obligutions ugainst said properly.

12. The Buyer agrees to pay the general tuxes alter __After Lot I Paid In Full or as otherwise
negotiated. -

13. The Buyer further agrees to keep all ingurable buildings and improvements on said premises insured inoa com-

pany acceptable to the Seller in the amount of nol less than the unpaid balance on this contract, or §... -
and to assign said insurance to the Seller as his interests may appear und to deliver the insurance policy tou hum,

14. In the event the Buyer shall default in the payment of any special or ywencral laxes, assessments vr isurance
premiums as hercin provided, the Scller may, at his option, pay said taxes, assesyments and insurance premiums o either
of them, and if Seller clects 0 to do, then the Buyer agrees to repay the Seller upon demand, all such sums o wlvanced
and paid by him, together with interest thereon from date of payment of said sums at the rute of % of one jrocent per
month until puid. ,

15. Buyer agrees that he will not commit or suffer tu be committed any waste, spoil, or destruction in or upon
said premises, and that he will maintain said premises in pood condition.

16. In the event of u failure to comply with the terms hereof Uy the Buyer, or upon failure of the Buyee to make

any puyment or payments when the same shall become due, or within S duys theseatter, the
Seiler, at his option shall have the following alternative remedies:
A. Seller shall have the right, upon (uilure of the Buyer to remedy the default within five days alter written notice,
t be released from all obligations in law and in equity to convey said property, and all payments which have
been made therctofore on this contract by the Buyer, shall be forfeited to the Seller as liquidated dimages for
the non-performance of the contract, and the Buyer agrees that the Scller may ut his option re-enter and take
possession of said premises without legal processes as in ity [irst and former estute, together with ull improve-
ments and additions made by the Buyer thereon, and the said additions and improvements shall remain with
the land und become the property of the Seller, the Buyer becoming at onee a tenant at will of the »oiler; or
B. The Scller may bring suil and recover judgement for all delinquent installments, including costs and attorneys
fees. (The use of this remedy on one or more occasions shall not prevent the Sciler, at his option, from resorting
Lo one of the other remedies hercunder in the event of u subscequent default): or

C. The Seller shall have the right, at his option, and upun written notice to the Buyer, to declure the entire unpuid
balunce hereunder at once due and payable, and may clect to treat this contract as a note and mortize, and pass
tithe tu the Buver subject thereto, and proceed inpmediately to foreclose the same in accordanve with the laws of
the State of Utah, and have the property sold and the proveeds applicd to the payment of the balunee vwing,
including costs and attorney’s fees; and the Seller may have a judgement for any deficiency which may remain,
{n the caxe of foreclosure, the Seller hereunder, upon the filimg of a complaint, shall be immediately entitled to
the appointnicnt of a receiver o tuke pussession of said mortgaged property and collect the rents, 1ssues and
profits therefrom and spply the same to the puyment of the obliyation hercunder, or hold the same pursuant
tu order ol the court; and the Seller, upon entry of judgment of forcelusure, shail be entitled o the possession
of the said premises during the period of redemption.

17, Wiy agreed that time is the essence of this agreement. X

I8, In the esent Wiere are any liens or encumbrances against said premises other than those herein provided for or
referred to, ur in the cvent any liens or encumbrances other than herein provided for shall herealter acerue aainst the
same by acts ur neglect of the Seller, then the Buyer may, al his option, pay and discharpge the same and receive eredit
on the amount then remaining due hereunder in the amount of any such payment or puyments and thereaiter the pay-
ments heren provided o be made, may, at the option of the Buyer, be suspended. until such a time as such suspended
payments shall equal any sums advanced as aforesaid.

19. The Scller un receiving the payments herein reserved to be paid ut the time and in the manner above mentioned
agrees Lo execute an! deliver to the Buyer or assigns, a good and sufficient warranty deed conveyiny the title to the
above deseribed prerises free and clear of all encumbrances except us hercin mentioned and except as may have accrued
by or through the scts or negleet of the Buyer, and to furnish at his expense, u policy of title insurance in the amount
of the purchase price vr at the option of the Scller, an abstruet brought to date at time of sule or at any time during the
term of lhis agreement, or at time of delivery of deed, at the option of Buyer,

20. It iv hereby expressly understood and agreed by the parties hereto that the Buyer accepls the sabl property
in its present condition and Lhat there are no representations, covenants, 9r agreements between the parties liveeto with

reference to said properly except as herein specifically set forth or attached hereto

21, The Buyer und Seller cuch agree that should they default in any of the covenants or agreements contmned hure-
in, that the dcfaulting party shall pay all costs and expenses, including a reasonable attorney’s fee, which niay arise
or accrue frum enforcing this agreement, or in obtaining possession of the prenises covered hercbhy, or in pursuing any
remedy vrovided hercunder or by the statutes of the State of Utah whether such remedy is pursued by [iling a suit
or otherwise.

22, It is understond that the stipulations aforesaid are to apply to und bind the heirs, executors, administrators, suc-
cessors, Aud ussigns of the respective parties heretlo.

IN WITNESS WHEREOF, the said parties to this agreement have here
first above written.

Signed in the presencu,._:[ -

) ; .
_ﬁfﬂLAJLLf-_/[4L_/JJ dade i 6

sfgned their numes and year
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