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or
SHARLES YURE, Deceased. :
TETIZIOR

“ILLIAH 7. EKIDHAN, Adminlestrator .
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SARLAND YONK, et al,Responde

9
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Comes now agg#izaai, administrator in
the above estata, yrara for a rehoaring
and zaacasiatratiaa the desision rendered
in the above aattar, upon the following
groundss

1. The agaisiﬁn fuiled to observe and
adhere to the ruls that & mere reslaasifi~
cation of nisces and nephews { Irom mext of
kin to collateral heirs ) i1s not sufficlient,
that there must he by statule, & sorrespond-
inz gragt of sstate to thanm xn thelr new
status as collatarsal heirs.

2. Ths decision failed 1o ohaerve or give
any weizht to the fast that In not a singl
instance in all eight subesections of our
sucoession Statute, jes, 10l-4«0, 13 the
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pringiple of representation applied, where 1
the heirs are all of equal dsgree of kindre
%o the decedemt; that in all such ocases the
heirs share equally on a per~capita basis,
that only where the heirs are in unequal
degree of kindred to the decedent is the prirp
efble of representation applied.

3. The decision falls to note or lend any
importance to the fact that, (except for
decedent being & minor), sub-sections (7)
and (8) are comparable in meaning and in-
tent to (4) and (6) respeatively, and thus
by analo.y indicate the intent and meaning of
our succession statute on two important
questions here involved:

(a) That (4) applies only if a brother
or sister survives the decedent; and

{(p) That 1f all the issue { of deceased
brothers and sisters) are iB the same degree
of kindred . .to the deceased "they share in the
gstate equally otherwise they take by right
of represen tation.”

4, hile the decision as rendered recogni-
zes that "It is a familiar principle of
statutory construction that where a statute
hes received a judicial construetion and is
. afterwards adopted by another state it will
be presumed %0 have been enacted with that
construction placed upon it, "yet the
decision fails to follow or adhere to that
rule of coastruction, and fails to sitate why
said rule of sonstruction is not followed,
or why it is "deemad clearly wronz.”

- The decisien likewlse, quotes from

50 im. Jur. 465, to the sffect that " it is
a settled ruls of construction that... the
legislative intent to change the former
statute nust be clear before it c¢an be
pronocunced that there is a change of such
statute i{n csonstruetion and operation,”

yet the decision fails to follow or abide
by that rule although 1t concedes that
prior to 1933 (4) applieﬁ only if a brother
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%« The deaision, rurthermore 18 in errer,
for it fails to be @OV@rmad by other -
familiar princinles o Juututcry sonatrue it~

fon, nawmely:

”Fhera‘tha_praviﬁiana of a statute
are carried forward and esbodiod fin a
section of a revision or sodificetion, in
the same words, or in words whish are sub=
stantially the sam9 sni pot diffsrapt in
asaning, the la.{:r provision #ill be sone
stdsrad s coxitinuance of the 19 law and
nct 8- & paw and ori i3l sprotacnbecene”

"as an aid in the aonatruetion of &
atatute, 1t is to bhe asaunmed or presuned
that tha lsgislature saa acjuainted szith
2nd had in mind the Judlslal oocanstrusili.n
of the forascr atatude on the sndjact,”

"It ia a gamera) rule of law, in
statutory construotion, that it iz proper o
re:srt o ithe deolsioms of sourtc of other
atatass, conetrulag statutory laoausge whieh
is fientiesl or of asimllar importa”

?In the snastmant of ﬁiatnﬁaﬁ FeasIn=
able precision is required, Indes

of the pri=s ro; uisitaa of eny %%ﬁﬁﬁ%ﬁ is
ssrtainty, and Tooizlstive enastments Bay
te deslurei by the courts o be incperaiive
and wvoid far’gazﬁ?zaza%? in the meaning
thareof,”

‘Howevar, there are oasces ia which
ths vords of a siatuss ara 50 meaningless
or insonsistent @ith the intenticn of the
lecislature, othecrvise plainly @E?ﬁﬁﬁﬁéﬁ in
the s%atutae, tﬁat they may e rejiceic! ap
aurplaaagg ané cadtied, alxﬁiﬁaxﬁﬁ er dlse
regarded,

%« The decisi:n ignores or falla o
anawey or pazs upen the solinis arzued and
gltad v appellsnt o tho effoot thast the
arance in (€] was trivial apd 414 aot =nd
eoul? not in tha 218 -hteut dogras chanse
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the meaning o: {4), which the devoision
concedes had & datinlte meaning and con-
struction prier to 1833, e.r. that it (4)
applied only if a brother or sister survived.

7« The decision likewise fails to ans-
wer or take any note of appellans's points and
argument that reading (4) and {8) together ,
as they now stand, not only makes the
statute anbigious, indefinite and unoertain,
but presents the poesibiliyy of part of
the estate sescheating to the Ltate,

8. 7‘hile the dscision roeesnlzes the
rule that"a ohange In the languag

revised statute does not nﬂeaaaarily in~-
dicate an intention to alter the law, and
the presumption is that no such purpose was
intended,” it also falilsd to abide by or be
guided by that rule eof construction.

2. The deaision errz and is not oon~
sistent in souparing the ekaagaa mads in
{3) and {5) with those made in {4) and (8)
and in coneluding therefrom that the changes
made Iin the succession statute " were sabe
stantial changes and peint %o an intent to
alter the succession of eatztes,” for:

a. Subeses. (3} and (5) deal with
a different gusstlon, the relativs right of
sucoesaion between surviving husband or
wife ns sgainat aurviving shildren of de-
coased brothers and slaters, and operates
differently.

b. Sub-szes, (3), like (4) was not
changed so far as ochildrean of brothers and
sisters are gconosrned,

0. The same word or words " nor
children or grandehildren " in the two sec~
tions are not givern the same nmeaning by
the desision , for im (5) "nor” measns that
these ohildren or grandshildren do not
exist-~d1d not: survive the decedsnts - In

ed OCR, 1
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{8) "nor’ does not mean thet at all,
aceording to this decidion. it means that
these " ohildren or grandebildren " (whom
the atatute assumes to be noneesiatont )
have siaply bean raelnanlttnﬂ froa the

* next Of kim olass " to collateral heirs;
that they have thus deen exeluded from
ta¥ing under (8) , and without the statute
saying s0, the dsc&sian progeeds to hold
that these heira must now take by repro=
sentation under (4}, whether or not a
Srothar or sister survived. The declaion
soncedes that thls aontrary to the ade
aitted meaning and interpretation of (4)
prier to 1933, but bBolds that the 1&513*
lature =ust have 30 intended, even th

the cloar and naaﬁaifsaalA;ardiag in {(8),
assumeés as its preaise, that thesae helrs
(nieses and nephews | are ncp-exiastont -
that the decedant did not leave then
surviving.

10« The parsgraph wbish follows the
quote, { middle of page 4 ) &= also in
arror whsp it sayas "The revidion of tais
sub-ssetion (5} clearly ia&iestaa an intent
to have ths childrenm of a 4ecessed brother
angd s;stgr....zﬁaz& in a& aataiﬁ_g&waﬁ_af

76re Do other ELR m 1 B the sta%:ﬂﬁ,
{who vere mot =0 eloaely r&la@aa } #ho
imherited under (8) prior to 1933. Furthers
more, 280% even childran of dseceasad
wrothera and aistors shered in the satate
under {8) pricr to 1933, henoe the snalogzy
between (5] end (6) is sot helpfal in 3his
9230

1l. The snalogy betlweesn (5] and (&)
turther fsils, and the decisicn s iz errer
in atating ih: important ehanges intended
by the revialcs are spparent when {(8) and
(6] of the later enactment are soapared
with the same seations of the earlier
atatutc. For, nubnsnu; {&) as amaaéa& in

ed by the S.J. Quinney Law Library. Funding for digiti: / vided by the Ins /Li nd Library Ser
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cenneos:aa thn sa;, cuts down er llmitm
the rights of the sury gvln« ha ahand '
when ch liren of degeased LIO
fiéj 0 _gurvive the Yeoeccnt. Abereas

£} in compestion with (4}, aa now inter-
preted and by this judioia i decision, bas

the unique functiom of not only reclassi-

rztlc ehildren of deceased brothers and
steras (from next of kin %o dollateral

heirs;, but alan of granting uo thsm an

, ;‘lf they
do not sarviva the decedeant, " over the
lesa preferred, next of kin, class.”

12, The decislion further orrs in fail-
ing to observe tie rule that where the
gopstrustion of & revialop in laheritance
statute is im doudt, the eourt will sdnere ¢
to the prior aegtu%t or will give such
aaz::raatiea,as 3111 result in Justige and
equivye

13. This eourt orred is boliing and
soncluding that the "lesislature intended
ehildren or grasdehllires of any desessed
brother or sister to take under (4]} snéd
not under {i)...regardless of whether any
wrother or ajater” sarvivaﬁ the deguaged

The undersizned respestifully siatea
and submits that the sbove cited arroras
are maritoricus and sommittod; thatl the
deciation herein cught to be 2@&&&@£ﬁﬁ¥%ﬁ
and ro-examined,

dherefore the petitioner prays that
thils Eonorables Jourt gzant 8 rshaar _‘ama
reconaidor its declision hepels
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In the interest of brevity, 1 shall
refer to the alleged errors above stated,
~ by anumber, without restating them; and
shall then proceed to argue eaoch one
separately. #hen I refer to_pa (pac=l
the relference 1s to page in appellanti'a
mein bdbrief, unless otherwise stated.

ls It should be kapt in mind that prior
to 1233, Utah (4) and (o? were identioal
yith ualecraia 2ivil Code 3ec. 1383 (3

(5}, {ng 5,11)0 ?hat iﬂ 19831 the Cale
{fornia legislature changed i%s succession
statutes, and (3} and (5) became known as
seos, 225 and 226 of Frobate Code, and
reaspeciively provide.- Jee pa: @ lo,14.
Thus Jee. 285 Etexngtiy the samo ns Utah {4))
¥as changed %o nt the eatate "...in
squal shares %o €§9¢eéen§'§3 vrothers
and sisters and %o the dsscendents of
deceased brothers and sttara'wy'r15§t~af
;+resen€at;ﬁ;
' *~‘.;azaia not snly reclassified
uniecen anﬁ nephews to take by repressantation,
fnstead of equally as mext of kin, but on a
broad basis the Califoranis statute graatﬂﬁ
the estete to them { to all deaean&&ata of
decaased brothers and sisters j direet in
their new status as aollatersl hﬁ*ﬁﬁ
take by representation instesd of agﬂally
as next of kin. This our revised cods doss
not do.

In 8 sgimilar manner the New Jersey

statute gzranted the sstate "...equally
to brothers snd sisters and to represemta-
tives of deceased hrothers and sisters.

PZe 3l)e
The ﬁew Jersay &uprana Gourt observed
s ute * ‘

1ntendsd te'indiaate the eag& th  ia which
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the_represent.tives of deceased brﬁthars
and sisters _ashall take or share in the
estate.” (pg . Reply Brief). Thc Minnesota
and Tennéssee statutes , were likewise clear
on a grant of estate to these heirs in

their new representative cspaocity (pg 30-31).
The most that can possibly be clalmed for
our code change are mere words of description,
and even ihat is equivoecnl. "This court
supplies the g«rant of estate by holding
the legislature intended these heirs should
take under (4) and not under (6), whether

of not 8 brother or sister survived %ne
jezeased. That 15 error for that is pure

and simple legislation by the court. The

bar reader tried to ensct new legislation

by a short cut.

2.1 set forth the granting part of each
of the eight sub-sectiions of our succession
statute (pg.28, 29). They show one uniform
impor tant principle applied ithrouzhout all
eight sub-sections,~ that where the heirs are
equally related to the decedent they share
equaliy in his estate; aiso, that the re-
presentative princigfg is avplied when and
only when tThe heirs are umequally related to
the decedent; and that this is true of
both collateral and lineal heirs.

Henee, as the amendment by the bar
reader or code commission is not only in
conflict with the original act and theory
of our succession statute ( as I further
show under No. 3), ©but i3 a substantial
alteration therefrom, and this vourt should
be slow to aceept the same, but should,
for this reason, hold that the act as
originally passed by the lezislature
controls. Authorities (pg. 25).

3. It must be conceded under the express
provisions of (8) that i1f the decedent
Charles Yonk, had been a minor, under the
age of 21 years, then his estate would be

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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9.

distributed under sub.sec. (8) to his 24
nieces and nephews herein equally, on a
per eapita bdbasis,

#hy should his estate be distributed
to his heirs on a per capita basis, if de~
cedent was under 21 years of age, and on a
representative basis 1if he was over 21 yeara?
It is unreasonable to assume that the legis-
lature intended any such ocomnfliet, incon-
sistency or contradiction in our inheritance
gtatute,

Furthermore, the fact that his (minor's)
estate would pass under (7), oomparable to
(4) only if a brother or sister survived,

( which was not ohanged), is strong evidence
that the legislature did not imtend that
decedent’s estate should pass to his nieces
and nephews under (4), when no brother or
gister survived.

Certainly the bar reader and the code
commnittee had in mind the judicial con-
struction placed on (4) and (6), for in
their report to the legislature {(pg 12) they
refer to "the decisions of its (Califormia's)
courts under a statuie identical with ours.”
~—_ In view of this fact and the familiar
principle, which the decision frankly admits,
and in view of the further fast that (4)
was not ehanged in any material respect,

I submit 1t follows {under the familliar rule
“of construction acknowledged im the opinion)
and it will be presumed, that the code re-
vizsion was enacted with that judicial con-

struetion in mind, as placed upon (4) and
(6) by the California Supreme Court, (for
California (3) and (5) were identical sith
Utah (4) and (6), and that the legislature
so intended.

Hence it follows that the legislature
understood and had in mind that (4) bad been
construed tc apply only if a brother or
gsister survived the decedent; and so intended
the succession law to be continued in this

. fa:
b ta te [ ) S/)‘{Qr//w &Mxm nglﬁg /h/%gmimg‘mgﬁﬁme (%ﬁum u&/%’?/‘)/'r Sw‘\'%mo ar
errors. A
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as the heirs herein are concerned.

In view of thia fact, and also in view
of the further rule of oonatrustion,
asknowledged in the opinton, that " the
legislative intent to cheange the former
statute must be slear hefore it ¢an be pro-
nounced...”, I submit it followa, and this
Seurt should hoid:

{(a) That (4) was not ohanged and was
pot intendsd to ®e changed, and

(v} That the negative, self-eontra-
dictory, inconsistent and mesningless phrase
in {(2) * nor ehildren mor grandchilédren of
any degsased brothsr or sister” should be
disregarded , and the original act by the lo -
islature hslé t0 eontrol.

Certainly this would be in harmony with
the gemeral primeciple of our statute, that
the heirs shareo equally when they are
equally related, It would also be in harmony
eith the gemeral rules of law to that effest,
ited,(pee 27,28}, <learly this would
sl3o be in the interest of justice and equity,
for the heirs herein are all egually related
to decedent.

*The rasult which =ill follew ono
construstion or another of & statute i3 often
a patant factor in itz interpretation.,”

"e» The law iz presumed to be equitanvle,
and it is a reasonable snd safe rule of con~
struction %o resclve say ambigulisy in a
statute {n favor of an eguitable operation
of the law,” asuthorities ecited {pg. 36-38,)

If the law of sucoesslon in Utash is
going to penalize large familles, when
plonesy relizious and s0¢ial economy has
been based on large families in this siate,

I submit that such important chamnge and
departure from our inheritanee statute,
should be made by the legislature, as the
representatives of the people, and not by a
code oommittae, or bar reaﬁar.
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5. The authorities supporting these
stated genorsl rules and prinoiples of atatu~
tory coastruction are cited, (pa.9,243,34,35.)

6. The oourt cannot properly decide
upon the law which applies, until 1t
first deternines the faaotas. In this case
we contend the faot to bde that (4) was
not substantially ohanged or asended, ine
deed it was not changed or amended at all
so far as the heiras herein are eonceraned,
are we oorrect in that contentioa? Appellant
ia, 1 subait, entitled to have the court
definjitely decide and pass upon that guestion,

£or it i3 one of the plvotal poimts upon whioch

tais aase turas,.

{ieneral apriori statements in the
éccisieag that eode revision change as
made is "olsaregubstantialematerial” and
shoxs a clear intent on the part of the leg-
islature to shange the suscsasion statute
of this 3tate,” ote. ars not sufficlent,
for suol gensral statemants not eanly avoid
thie apecific guestion presentsd, but assuse
or beg the very iaportant question pre~
ssnted in this appeal. ,

1 helieve the ccurt will agree ihat
we are within our rights whon we 1insist
that the sourt pass upesm the importsnt
question here pressnted. Jo we ask sgain,
wag (4) ohamged in any substantial or
material -espsat? il the ¢ourt sgrses with
us thet 1t was not, thess »e are eniitlsd to
that ruling. If this sourt disagrees with
us and holds that {4} wes substuntially
changed, then we are entitied to have this
sourt a%a%e how, by merely adding “or grande
children” in {4} sould substantially chanze
er alter the meaning of that asection, 30 fsr
a8 $the heirs herein are soncerned?

If the oourt holds with our sontention
that (4] has_gppt heen subatantlally chanced,
tion definite guestions of sitatulory cone
st:ustion at once present themsolveas

I? (4) has not besn amended, is the
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eourt not bound to give it the same meaning
as it admittedly had prior to 19337

Is this court justified, if (4) was
not sotually amended, nay, is it within the
proper function, or authority of the oourt, to
hold or rule that the legialature intended,
to amend (4) in a substantial mann:r, 8o as %o

fve (4) a new and different meanlng,-uske
4) aprly in the future whether or noti a
brother or sister survived?

If the ocourt rules that the heirs herein
have besa reclassifie! into a representative
capacity and not as next of kin, is the court
s Justified, by mere eonstruction %o grant an
eatate to them in thelr new capacity, when no
grant is made to them by the code revision?
Can tha court thus supply a fatal omission in
the code revision by merely ruling that the
lezislature intended that theas helirs should
now take under (4], when (4} was not amended?

It (4) was not in fact materially
amended or achanged, then in view of the
general principle of our susesssion atatute,
that heirs equally related ghare squally; in
vigw of the fact sub-secs. (7) and {(8) mere
not ghanged; that (4]} and (&) were re-snacted,
in 1217 {Jeo. 6408 Compiled Laws 1817,)
after the Nigre Case had heen decided, holding
that (4) applied omly if a brother or aister
survived; and that the lezislature im
had in mind the Califormis Couurt deeidions,
which had conastrued {4) to apply omly if a
brothar or sister survived; ip view of the
stronz presumption that no eéhange or alterw
ation was or is iatendsed in a oode revision; in
view also of the fact that respondents admis,
that prior to 1933 (4) spplied nely if a
brother or sister gurvived; in view of all
these fascts, is this Court mot &uly boumd o
hold that (4) haa not been ohenged iz meaning,
that it still epplies omly if a brothsr or
slster aurvive?

‘9. If {4) is thus construed, then it
followa that the negative, ambiguocus phrase in
(8) must be deleted and ignored Ly the court,
For the imsertion of that negative phrase in

by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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this matter seaningless, lnconsistent,
uncortain and ambiguous, but al.o vicause 1t
presents iho posaibility of cschea: of part
of the calate lygolﬁtalg.

The last point, -possidbillity of esohes!
should nct be lihtly waived aside, For the
sasc waich we surposed (shars the third do-
cea3nd hwrother left omly great- rundohildren)
were the fa6%s in the Californis Ross oase,
the inju.sies of shled the bar reader aought
to sorract.

Fespondsntts acunssl falled to answer
our qusstion,~ who w514 inherit the 1/5
share of deccdenti®s estale, zhich would
otkersisze have wone to the third deosased
brotler (who left omly groategrandohildrsanj,
had he survived .o descedent? This deolalion
also, f2ils to anawer of pas: upon that
important quostlion,

. s submit thers is po anawer, excopt
that said 1/3 share sould sacheat to ths
atate, Tor the shildren of the first
brother, are limitad to iake by represoniae
tion their father's 1/3 sherz and no =ore.
Likswlse ars the gran@ehildren of tho second
deccassd brother. limited Ly respresentation
to take their f:2therts 1/3 share and no wore.
The grest-zrandchildren of the thiyd hrother
sould not takes as next of kin unmd.r {8}, for
they are not the next of kinj the shildren of
tho first dsceassed brother are in fast tha

ggxg.gr kin. 7The oourt will obeerve thal this
protlen Of esaheat {3 presented becanse of the

wording used by the cods sommlitieo,~
"ehildren or grandshildrsn of dsceased brothers
or sistars.”

The sourt oaancot 1.uore this guestion of
@soheat msraly “eszuse it i: not hare involw
ved, or pocause it may be sonsidered 2 remote
poasioility, The f::ts which we suppoasd,
adtually aocured in the 3033 Cass.

whem rucsing; upon the validity of o
sods revision, the court mu.t carefully
schéok tho workability of the raviilon from
every possible angles, to dscide its welldisy
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and ascertain if the legislature so intended.
If the possibility of escheat lurka in the
code revision, I submit that becomes a
strong argument for its validity, for the
legislator could not have so intended.

Ll =1 <:}f

8. I think this Court will concede that
it is hardly fair to appellant, and certain-
1y of little help to the bar or the courts,
for future reference, for this Court to
recognize and admit many of the statutory
rules of construction contended for by
appellant, and then brush them aside and fail
to follow them, because " in this case the
intent of the legislature is c¢lear,” eto.

9, I submit it 1s not helpful to con~-
pare the changes made in (3) and (5) with those
made in {4) and (6), for (3) and (5) deal
with different questiens and operate differ-~
ently. The negative phrase "nor children
or grandchildren of deceased brothers and
sisters” in (5) assumes that these children
or grandehildren are not ia existence, hence
the surviving wife takes all the estats.

I submit that the same negative phrase
in (6) should be construed to mesn the same
thinz,--that these children and grandchildren
are assumed by the statute %o be non-existent,
that the dssedent 4id not lesve them surviving.
That is one big reason we contend that when
that negative phrase is inserted in (8) 1t
makes the statute ambisuous, mesningless,
indefinite and uncertain, 1if we still
have to assume that the legislature figured
these helrs were alive and intended they
should take under (4).

But the dee¢ision holds that this
negative phrase in (6} cannot be ignored,
that it must be given some meaning, so it
holds that the legislaturs intended that
the heirs herein (whom the statute supposes
to be non-existent) have been exeluded in
(8) and must be held to take under {4) whether
or not a brother or sister survived.
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lUe I do nov unaerstand what the court
means by its statement " share in the estate
ahead of other kin not so closely related.”
What other kin?%

11, I believe further consideration and
comparison of (5) and (3) of the later on-
actment, with the sams sections prior to
1933, will not only show that the bar
readsr's recommendations (pg. 12), did not
"follow amendments made by the California
Legislature” as the Code Cowmittes reported,
put was 2 short-cut method of attempted
important legislation, which 1is not work-
able, is self contradictory, and has result-
ed in utmost confusion and uncertainty.

I have alroady pointed outy, and the
decision agrees, that the-prefix "mer" in (5)
means that said "ehildren or grandehildron*
of hrothers ar slsters are not in existence,-
did not survive the decedent. Hhy does not
the same prefix "nor” with the same inserted
wording in (8) mesan the sane thingz in () ?
~--that said children or srandechildren of
deceased brothers or sisters are not in
existence~ 3id not survive the decedcent?

I submit the court should recoznize
and hold that {8) 1s now written and based
33%9 the premise that the heirs herein ,
d1d not survive the decedent. Jsub-sec. (6)
reads: 1f tn cdgcedent lezve neither issue,
hushand, wifae, father, mother, brother nor
slster, nor children or - randchildren of any
deceased brother or sisiter, the estate goes to
the next of kin In ecual dexree. o

The decision holds that (5) exeludes the
heirs herein. 3ut does 1%? Why exclude any
one who did not survive? who 1is not in
existenee? It just does not make sense.

On the otbsr hand (5), prior to 1933,
did not gilve nieces and nephews any part of
the sstate, unless a hrother or sister sur-
vived. But the amemdment to (5) in connection
with (3) srants them 1/2 of the estate above
$25,000.00.

Yhereas (6) prior to 1933, clearly
granted.the estate .to the heirs herein .
eqnallv. Thus the heirs herein had definite
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estate rights under (6) whioh they did no?

have under (5),prior to 1933. The code Tetiui
revision granted them definite estate rights
under (5), but left them in doubt and confusion
under (6).

I submit that (6) as_now written is not
in reality an exclusion of the heirs herein, 1t’
Just assumes that these heirs did not survive
decedent. 3ut they did survive,

We gontend the premise in (6) is wrong,
as to the heirs herein, hence (6) 1is not an
exclusion of themes They are all alive. They
all survived the decedent. They are in fact
the next of kin,equally rslated to him. They
have nol been properly reclassified, so why
should they not sharse equally in his estate?

- 12,13. 1 can only hope and pray that
this uourt carefully comsider ths points herein,
and will agree with at least some of the .
points 1 have attempted to set forth, to the
end that this Honorable Court will apply the
rule that where the construction 1is in doubt
in a code revision, the gourt will adopt and
apply the prior atatute, enacted-by the legis-
~lature; or will apply the rule which requires
that such eonstruetiom should be reached as .l
;;llsgysult in justiee and equity (pg. 9, 25, R
s L

Either or both cf these rulea will 1ead
to the same results,. and will also carry out
the stated gemeral poliey in our succession .
statute, that where the heirs are equally .
related to the decedent, they share eqaally in
his estate,

Respectfully submitted,

LEON FORKn:=BECK
Attorney 'for Appellant.
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