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JURISDICTIONAL STATEMENT

This matter involves the final decision and order of the Fourth District Court in the

case of Hall v. Steimle. As a result, this Court has jurisdiction pursuant to: Utah Code

Ann. §78A-3-102(3).

STATEMENT OF THE ISSUE

The issues raised in this appeal arose out of a grant of summary judgment for
defendant in a personal injury lawsuit. In granting summary judgment the trial court held
that because the plaintiff had not designated a medical expert, the plaintiff could not
establish causation. The trial court found that neck and back injuries suffered by a
plaintiff with pre-existing neck and back injuries is an injury which “involves obscure
medical factors which are beyond an ordinary lay person’s knowledge™. In so finding, the
trial court stripped the jury of its role as fact finder. The trial court’s order granting
summary judgment is attached as Addendum One. Petitioner’s notice of appeal is
attached as Addendum Two.

Issue for review: Whether a Plaintiff, with pre-existing neck and back injuries,

who is claiming neck and back injuries as a result of an automobile accident is required to
hire an expert witness to testify solely as to causation when his treating doctors have
already been identified as potential witnesses and the Utah Court of Appeals has
previously ruled that neck and back injuries resulting from automobile accidents, “involve
medical damages within the common experience of a layperson™ Beard v. K-Mart

Corporation, 12 P.3d 1015, 1018 (Utah App. 2000).
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Standard of review: DeNovo; ""Because summary judgment is granted as a matter

of law, [appellate courts] give the trial court's legal conclusions no particular deference."

Mast v. Overson. 971 P.2d 928, 931 (Utah Ct. App. 1998) (citation omitted).

Issue for review: With respect to causation, does the fact that a plaintiff begins
experiencing pain on the day of the accident establish a primae facie case of causation to
be submitted to a jury where the defense has misrepresented to the trial court that the
plaintiff did not begin experiencing pain until a couple days after the accident?

Standard of review: DeNovo; ""Because summary judgment is granted as a matter

of law. [appellate courts] give the trial court's legal conclusions no particular deference."

Mast v. Overson. 971 P.2d 928, 931 (Utah Ct. App. 1998) (citation omitted).

STATEMENT OF THE CASE

This is a personal injury case seeking compensation for injuries and damages
suffered by Jonathon Hall and alleged to have been caused by the negligence of Jason

Steimle.

The complaint was filed in Fourth District Court on December 9, 2004. Service
was accepted by Defendant’s attorney on February 15, 2006. Defendant’s Answer was
filed on or about February 17, 2006.

A stipulated discovery plan was filed on or about March 9, 2006. The discovery
plan called for all discovery to be completed by January 22, 2007. Plaintiff’s expert

reports were due November 22, 2006.



An amended stipulated scheduling order was filed on or about March, 26. 2007.
The amended discovery plan called for all discovery to be completed by August 15, 2007.
Plaintiff’s expert reports were due June 1, 2007.

Defendant moved for summary judgment on December 5, 2007. Plaintiff filed his
opposition to Defendant’s motion for summary judgment on December 20, 2007.
Defendant filed a reply memorandum in support of his motion for summary judgment on
January 4, 2008.

Oral arguments were had before Judge Taylor on March 25, 2008. At the
conclusion of oral arguments, Judge Taylor granted Defendant’s motion for summary
judgment. The final order was prepared by defendant and signed by Judge Taylor on
April 25, 2008.

Plaintiff filed his notice of appeal with the district court on May 27, 2008. This
appeal was accepted by the Utah Supreme Court and transferred to the Utah Court of
Appeals on June 4, 2008. Plaintiff filed a docketing statement with the Utah Court of
Appeals on June 26, 2008. On October 30, 2008, the Utah Court of Appeals gave plaintiff
notice that plaintiff’s appellant brief was due on or before December 12, 2008.

STATEMENT OF FACTS

On December 11, 2000, Jonathon Hall was riding as a passenger in Defendant’s
vehicle as they traveled from Rexburg, Idaho to Salt Lake City, Utah. (Complaint, 9 3,
attached as Addendum Three; Hall Deposition, p. 23, lines 13-23, attached as Addendum

Four).



As the vehicle approached the 33™ South freeway exxit on I-15, Defendant saw
that a car was off the road. In response, Defendant slowed his vehicle from freeway
speeds to about 40 to 45 miles per hour. Prior to slowing, Mr. Hall estimated that
Defendant had been traveling between 65 and 70 miles per hour. (Complaint. ¥ 3: Hall
Deposition, p 20, lines 14-18: p. 69, lines 5-12).

In the early morning hours. while attempting to slow down, Defendant’s vehicle
began to slide on black ice. After sliding 20 to 30 yards, the vehicle collided with the
retaining wall of the off-ramp. (Hall Deposition, p 20-21, lines 21-22, 1-2, 17-18).

At the point of impact. Mr. Hall’s head moved to the side. Mr. Hall’s head did not
hit a window or any objects insidc of the vehicle. (Hall Deposition. pp. 28-29, lines 14-
25, 1).

Following the accident, Mr. Hall returned home and fell asleep. Upon awakening
later that morning, Mr. Hall experienced pain in his neck and back:

Q. So the first day you experienced pain, you went and saw Dr.
Anderson?
A Yes. I called him and said, “I need to come in right away.” Because 1
woke up in a lot of pain. Couldn’t move my head at all.
Q. Describe the pain that you experienced on that very first day you felt
A ;;\./ell, I woke up in the morning and I couldn’t move my head. |

remember when I — I simply called him and told him that I needed to
come in and have that adjusted because it was in a lot of pain.

(Hall Deposition, p. 32, lines 7-17).

Mr. Hall scheduled and attended an appointment with his chiropractor,



Dr. Anderson, later on the day of the accident. (Hall Deposition, pp. 30-31, lines 7-8, 25,
1).

On December 11, 2000, the day of the accident, Mr. Hall presented to the
Anderson Chiropractic Center with complaints of neck pain. (Anderson Chiropractic
Notes, attached as Addendum Five).

Mr. Hall had previously consulted with Dr. Anderson regarding his neck pain prior
to the motor vehicle accident at issue in this case. Two months earlier, on October 4,
2000, Mr. Hall received his initial chiropractic assessment from Anderson Chiropractic
Center, at which time he complained of neck and back pain. rating his neck pain at a 4 on
a scale from 1 to 10. (Id.)

Mr. Hall also testified that his October 2000 visit to Anderson Chiropractic was
not to treat a specific injury but was to receive preventative chiropractic care. (Hall
Deposition, pp. 61-62, lines 15-25; 1-5).

Mr. Hall had suffered neck and back injuries prior to the accident at issue in this
case. In discovery responses he stated: “Plaintiff had a whiplash injury in the summer of
1998/1999 when he dove into a shallow lake. He was treated by Dr. Frank Smith [in
Wichita, Kansas]. He sustained a back injury and whiplash injury from hitting his chin on
the lake bed.”) Plaintiff’s Answers to Defendant’s First Set of Interrogatories, p. 6;
attached as Addendum Six).

Mr. Hall described the pain he experienced on the day of the accident as being

different pain than what he had experienced following the diving accident. (Hall
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Deposition, p. 60, lines 2-10).

Mr. Hall described the pain he experienced following the December 11, 2000
accident as being a lot more painful than his previous injuries. (Hall Deposition, p. 61,
lines 3-9).

Mr. Hall testified at his deposition that there was a noticeable difference in the way
his neck felt prior to the December 2000 accident and the way it felt after the December
2000 accident. (Hall Deposition, p. 62, lines 6-11).

On December 9, 2004, Mr. Hall initiated this lawsuit, asserting negligence claims
against Defendant in connection with the December 2000 motor vehicle accident.
(Complaint, 9 5).

In his Complaint, Mr. Hall alleges that he ““suffered permanent injuries to his neck
and back,” caused by Defendant’s alleged negligence. (Complaint, § 5).

Mr. Hall designated his treating physician, Dr. Anderson, as a witness in his initial
disclosures on April 4, 2006, specifically stating that “It is anticipated that Dr. Anderson
will testify consistent with his medical records.™ (Plaintiff’s Rule 26(a) Initial
Disclosures, attached as Addendum Seven).

Mr. Hall did not designate a medical expert prior to the cutoff for doing so.

SUMMARY OF THE ARGUMENT

Under Utah case law, cases involving injuries to the neck, back and shoulder
resulting from car accidents involve medical damages within the common experience of a

layperson and therefore expert medical testimony is not required to establish causation.
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The plaintiff in this case can establish a primae facie case of causation through the
testimony of the plaintift who will testify as to the circumstances of the accident and the
fact that he began experiencing severe pain in his neck and back on the day of the
accident. He will testify that the pain he experienced was of a different kind than what he
experienced prior to the accident. He will testify that he sought chiropractic care prior to
this injury for preventative reasons. Mr. Hall’s treating chiropractor will testify as to his
condition prior to this accident and as to the basis of the treatments he received. Mr.
Hall’s treating chiropractor will testify as to his condition following this accident as
observed on the day of the accident and note that the injuries he sought treatment for were
different than the conditions for which he had been receiving treatment..

Furthermore, there are disputed material facts concerning when Mr. Hall began
experiencing pain and the nature of his chiropractic treatment before and after the
accident. Finally, because Mr. Hall has established a primae facie case of causation, the
trial court improperly stripped the jury of its role as fact finder.

ARGUMENT

Plaintiff does not need a expert medical testimony
to establish a primae facie case of causation
In Utah, Plaintiffs carry the “burden [of] establish[ing] a prima facie case of

negligence,” Clark v. Farmers Ins. Exch., 893 P.2d 598, 601 (Utah Ct.App.1995),

including “proximate and actual causation of the injury,” id. at 600; see also Jackson v.

Colston, 116 Utah 295, 209 P.2d 566, 568 (1949) (“It is fundamental that the burden rests
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upon the plaintiff to establish the causal connection between the injury and the alleged
negligence of the defendant.”™). “[T he causal connection between the alleged negligent
act and the injury is never presumed and ... this is a matter the plaintiff is always required
to prove affirmatively.” Jackson, 209 P.2d at 568. Although “the question of proximate
causation is generally reserved for the jury,” Clark, 893 P.2d at 601 (internal quotation
marks omitted), “the trial court may rule as a matter of law on this issue ... if ... ‘there is

no evidence to establish a causal connection, thus leaving causation to jury speculation,’

id. (quoting Steffensen v. Smith's Mgmt. Corp., 820 P.2d 482, 487 (Utah Ct.App.1991)).

This court has had recent opportunity to rule on when expert medical testimony is

required to establish a prima facie case of negligence. The cases are Beard v. K-Mart

Corp., 2000 UT App 285. 12 P.3d 1015, and Fox v. Brigham Young University, 2007 UT

App 406,176 P.3d 446. The Beard decision cites two cases from other jurisdictions,

Jordan v. Smoot, 191 Ga.App. 74, 380 S.E.2d 714, 715 (1989); and Walton v. Gallbraith,

15 Mich.App. 490, 166 N.W.2d 605, 606 (1969), in which causation was established
without the benefit of expert testimony..

In Beard this Court stated, “‘[t]he need for positive expert testimony to establish a
causal link between the defendants' negligent act and the plaintiff's injury depends on the
nature of the injury.” Id. at 9 16 (internal quotation marks omitted). Thus, “[w]here the
injury involves obscure medical factors which are beyond an ordinary lay person's
knowledge, necessitating speculation in making a finding, there must be expert testimony

that the negligent act probably caused the injury.” 1d. (citations and internal quotation
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marks omitted). In such cases, the “testimony of lay witnesses regarding the need for
specific medical treatment is inadequate to submit the issue to the jury.” Id.

In examining Beard it should be noted that the evidentiary problem for the Plaintiff
in Beard was that as a result of being struck in the head by a K-Mart employee’s elbow,
the Plaintiff required multiple neurological surgeries. The opinion in Beard specifically
applies to “this medical causation issue”, i.e. neurological surgeries resulting from an
elbow strike to the head. Mr. Hall is not seeking damages for neurological surgeries. The
injuries claimed by Mr, Hall are commonly referred to as soft tissue injuries.

In reaching the Beard decision this court reviewed two cases proffered by Beard,

Jordan v. Smoot. 191 Ga.App. 74. 380 S.E.2d 714. 715 (1989): and Walton v. Gallbraith,

15 Mich.App. 490, 166 N.W.2d 605, 606 (1969), in which causation was established
without the benefit of expert testimony. Smoot involved injuries sustained as the result of
an automobile accident. The treatment consisted of chiropractic care. Quoting the Georgia

Court of Appeals:

Appellant's case consisted of her testimony and that of the responding
police officer, pictures of her damaged car, and her medical bill. Through
her testimony, appellant established that she was involved in a collision
with appellee; that later that same day she experienced pain and visited a
chiropractor; that she continued to have pain from the back of her head
through her neck and shoulders; that the chiropractic treatments gave her
relief; that she stopped seeing the chiropractor four months after the
collision; and that she had suffered from some backaches prior to the
collision but had not been under medical care. Pursuant to OCGA § 24-7-9,
appellant identified the medical bills for her chiropractic treatment from
March 12 through July 20, 1987, totaling $2,245. Appellant then rested...



Id. at 714.

In finding that the plaintiff had met the burden of proof with respect to causation
the court held:

However, where. as here, there is no significant lapse of time between the
injury sustained and the onset of the physical condition for which the
injured party seeks compensation, and the injury sustained is a matter
which jurors must be credited with knowing by reason of common
knowledge, expert medical testimony is not required in order for a plaintiff
to establish a personal injury case sufficient to withstand a defendant's
motion for directed verdict.

Id. at 714-715. (emphasis added by the Utah Court of Appeals in Beard).

The facts in Walton, 15 Mich.App. 490. 166 N.W.2d 605, are similar. the plaintiff

sued the defendant for neck, back, and shoulder injuries caused by a car accident. At trial,
no physician testified for the plaintiff, and the defendant “objected to the admission into
evidence of bills for medicine and treatment on the ground that there was no showing that
they were causally connected with the ... accident.” The defendant also requested an
instruction to exclude the jury's consideration of the bills. The trial court denied both
motions, and the jury awarded the plaintiff $3500 in damages. On appeal, the defendant
argued it was error to introduce plaintiff's medical bills. The plaintiff, on the other hand,
argued “that a causal connection between the accident and the injury may be shown
without expert testimony.” Id. at 605-06. The Walton court stated:

A brief review of the function of the jury leads us to the conclusion that
plaintiff’'s position is the correct one. Her testimony emphasizes the facts
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that there were no previous neck or back pains and that they began the day
after the accident.

In a situation such as this, it should be clear to men of common experience
that the cause of the injuries was the accident and no expert was needed to
demonstrate this fact.

Therefore. the court sustained the jury's verdict in favor of the plaintiff. Id. at 606.

In comparing Smoot and Walton to Beard this Court stated: “we conclude these

cases are factually distinguishable as they involve medical damages within the common
experience of a layperson.” Beard at 1018. Thus according to this Court’s decision in
Beard, cases involving injuries to the neck. back and shoulder resulting from car
accidents involve medical damages within the common experience of a layperson.

Fox v. BYU was decided by this Court after Beard. The plaintiff in Fox suffered
knee injuries during a slip and fall. Prior to the slip and fall, the plaintiff had been
diagnosed with osteoarthritis.

At the scene of Mrs. Fox's fall, she first attributed the cause of her fall to the
fact that her knee “gave out.” She admitted to the EMTs that she had been
diagnosed with a pre-existing condition, osteoarthritis, in that same knee.
Thus, by her own initial explanation of the cause of her fall and her
admission of an osteoarthritic condition, Mrs. Fox tied the cause of her fall
to medical factors sufficiently complicated to be beyond the ordinary senses
and common experience of a layperson. Mrs. Fox's lay testimony would not
have been sufficient to determine whether the need for her medical
treatment, the surgery and attachment of the fixator, was caused by BYU's
allegedly defective stairs or the failure of her own arthritic knee.

The only evidence the plaintiff intended to call at trial to establish causation was

her own testimony. This Court determined that, “[t]he trial court did not err in dismissing
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the Foxes' negligence claim for failure to present expert testimony on the element of
causation because the factors associated with Mrs. Fox's fall and injury were sufficiently
medically complex to require such testimony.”

The facts in this case compare favorably to the facts in Smoot and Walton. In this

case, Mr. Hall suffered neck and back injuries following an automobile accident. Like the

Plaintiff in Smoot. Mr. Hall experienced neck and back pain prior to the December 11,

2000 automobile accident. However, the pain he experienced following the accident was
of a different kind and was more severe. In Walton, the only evidence necessary to
establish causation was that of the Plaintiff. In this case, Plaintiff has designated his
treating chiropractor, Dr. Anderson, as a fact witness. Dr. Anderson treated Mr. Hall on
October 4, 2000. Dr. Anderson’s testimony will establish a baseline of what Mr. Hall's
condition was prior to the accident at issue. Dr. Anderson treated Mr. Hall following the
accident on the same day as the accident. Dr. Anderson’s testimony concerning the
observable changes to Mr. Hall’s condition versus his condition prior to the accident on
December 11, 2000 is sufficient to establish a prima facie case of negligence.
Genuine issues of material fact

There is a dispute in this case as to when Mr. Hall began experiencing pain
following the December 11, 2000 accident. There is also a dispute as to the location, type
and severity of the pain experienced by Mr. Hall following the accident. As noted in

Brigham Young University v. Tremco Consultants, Inc., 110 P.3d 678 (Utah, 2005),

summary judgment is appropriate when there are no genuine issues of material fact and
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“the moving party is entitled to a judgment as a matter of law.” Utah R Civ. P 56:

In addition. “[the court] view([s] the facts and all reasonable inferences
drawn therefrom in the light most favorable to the nonmoving party.”

BYU v. Tremco, quoting Prince v. Bear River Mut. Ins. Co., 2002 UT 68, 9 14, 56

P.3d 524.
As to the specific issue of causation:

The question of proximate causation “is generally reserved for the jury.”
Steffensen, 820 P.2d at 486 (citing Godesky v. Provo City Corp., 690 P.2d
541, 544 (Utah 1984)). Consequently, the trial court may rule as a matter of
law on this issue only if: “(1) there is no evidence to establish a causal
connection, thus leaving causation to jury speculation, or (2) where
reasonable persons could not differ on the inferences to be derived from the
evidence on proximate causation.” Steffensen. 820 P.2d at 487 (citing
Robertson v. Sixpence Inns of Am.. Inc.. 163 Ariz. 539, 546, 789 P.2d
1040, 1047 (1990) (en banc)).

Clark v. Farmers Ins. Exchange, 893 P.2d 598, 601, (Utah App. 1995).

In Clark, quoted above, the plaintiff had no memory of how he was injured. The
experts who testified could not testify as to which driver among many had hit the
plaintiff’s vehicle and thus there truly was no evidence of causation.

In this case the Defendant argued at the trial level that Mr. Hall did not begin
experiencing pain until a couple days after the accident. (See Defendant’s Motion for
Summary Judgment, Fact 6, attached hereto as addendum Nine). Defendant argument that
Mr. Hall could not establish causation was based upon the fact that there was a gap of a
couple days between the accident and when Mr. Hall began seeking treatment.

However, the facts in this case as established through discovery show that Mr. Hall

13



sought treatment for his injuries on the day of the accident. (See Accident Report,
attached hereto as Addendum Eight. See also Dec 11. 2000 notes of Dr. Anderson,
attached hereto as Addendum Five).

The facts of this case taken in the light most favorable to Mr. Hall show that within
hours of this accident Mr. Hall began experiencing severe pain of a different kind in a
different location of his neck. The facts also show that he was treated by his chiropractor
for severe pain of a different kind in a different location of his neck. These facts are
sufficient to establish a primae facie case of causation.

As such, Defendant has not satisfied either of the conditions set forth in Clark
which would justify taking from the jury the role of fact finder. This is so because (1)
there is evidence to establish a causal connection, thus a potential jury needn’t be left to
speculation, and (2) reasonable persons could differ on the inferences to be derived from
the evidence on proximate causation.

For the above reasons, it was improper for the trial court to rule as a matter of law
that Plaintiff could not establish causation. Having established a primae facie case of

causation, the issue of causation should have been presented to the jury.

CONCLUSION

In reality, this case is hardly distinguishable from the Smoot and Walton cases
discussed above. In this case Mr. Hall was injured when the vehicle being driven by the

defendant struck a freeway retaining wall while traveling 40 plus miles per hour. Mr. Hall
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felt the severe effects of this accident later that same day. He sought treatment from a
chiropractor, with whom he had previously treated, that same day. Because he had
previously treated with the chiropractor, the chiropractor can testify as to Mr. Hall’s
condition before and after the accident. The injuries suffered by Mr. Hall were neck and
back injuries, the very kind of injuries that this Court has previously stated are within the
common experience of a layperson.

In contrast, the Beard and Fox decisions upon which the trial court issued its ruling

involved complex neurological surgeries and osteoarthritis. To equate the soft tissue

injuries suffered by Mr. Hall with the conditions presented respectfully in Beard and Fox

is a serious blow to all chiropractic patients and is disservice to the intelligence of jurors
in Utah.

The plaintiff in this case can establish a primae facie case of causation through the
testimony of the plaintiff who will testify as to the circumstances of the accident and the
fact that he began experiencing severe pain of a different kind in a different location in
his neck and back on the day of the accident and through the testimony of his treating
chiropractor who will testify as to his condition prior to this accident and as to his

condition following this accident.

Because the plaintiff, Mr. Hall, can establish a primae facie case of causation,
Petitioner asks that this Court reverse the trial court’s grant of summary judgment and

remand this case to Fourth District Court so that Mr. Hall can try his case before a jury.
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DATED AND SIGNED this 12" day of December, 2008.

X TEAGAR
IVIE & YOUNG
Attorneys for Petitioner

Defendant’s Address:
10 Exchange Place, 4" Floor
Salt Lake City, UT 84111
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REXT 3AGAR, #9559 \
R. PHIL IVIE. #3657 UTAH APPELLATE COURTS
IVIE & YOUNG DEC 36 2008

Attorney s for Defendant
226 West 2230 North, Suite 210

P.O. Bo» 657
Provo, Utah 84604
375-3000
IN THE UTAH COURT OF APPEALS
STATE OF UTAH
JONATHAN HALL, : CERTIFICATE OF SERVICE
Plaintitt/ Appellant,
Vs.
JASON S"EIMLE, : ORAL ARGUMENTS REQUESTED
Defendant/Appellee.

COMES NOW Rex [. Eagar, attorney for plaintiff, Jonathan Hall, and hereby
‘ / A t‘f’/ - , s Do
certifies thiit on the day of December, 2008, a true and correct copy of plaintiff’s Brief o
Appellant wvas served by first-class mail, with postage prepaid thereon, to:
Gary T. Wright, #10994
KIPP & CHRISTIAN
10 Exchange Place, 4® Floor

Salt Lake City, UT 84111

DA ED AND SIGNED this 12* day of December, 2008.

IVIE & YOUNG
Attorneys for Petitioner
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NAN T. BASSETT - #8909
GARY T WIGHT - #10994
KIPP AND CHRISTIAN. P C
Attomeys for [Mefendant

l0 Exchange Place. 4" Floor
Salt Lake City, UT 84111

IN THE FOURTH JUDICIAL DISTRIC? COURT OF UTAH COUNTY

STATE OF UTAH

TONATHON HALL,
ORDER GRANTING DEFENDANT'S
Plairtff] : MOTION FOR SUMMARY
: JUDGMENT

TASON STHFIMLE
Case No 040403916
Defendant.
Judze James R. Tavior

Defendant’s Motien for Summary Judzment was heard by this Court on March 25, 200¥
Derendant Tuson Steimic was represenited by Gary I Wight. Plaintift Jonathon Hali was
represented by Rex 1. Fagar.

Based upon the parfies mermoranda ana ocal @rgument upon Defendant’s Motion, this
Court hoids that Plamiiff’s claims against Defendant should be dismissed with prejudice.

Specitically. this Court’s findings of fact and conclusions of law are as follows:
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1 Piaintiff Jonatlion Hall asserts negligence claims against Detendont Jason Steimle
arising from a motor vehicle accident that occurred on December 11, 2000.

2. In the summer of 1998 or 1999, Plainuff suffered a whiplash injury when he dove
Hitu d shiallow jake.

3. Plaintifi received chiropractic treatmen: for the whiplash injury.

4. On October 4, 2000—-just over two months before the December 2000 motor
vehicle aceident-- Plaintiff presented to Anderson Chiropractic, complaiming of neck and back
petn.

5. In nis Complaint. Plainuff allcges that he suffered permanent neck and back
injuries as a result of the December 2000 motor vehicle accident.

6. According to the Amended Stipulated Scheduling Order filed with this Court,
Plaintiff’s expert reports were due on June 1, 2007

7. Plamniift never filed an exper. renoit in accordance with Rule 29 of the Utah Rules
oi Civil Procedure.

8. Under Utah law. where the injury in guestion involves obscure medical tactors
wiuch are beyond an o:dinary lay person’s knowledge, there must be expert testimony that the
neghgent act probably caused the injury

9. In light of Plaintiff’s injuries and treatment prior to the December 2000 motor

v ehicle accident, Plainuff was required to designate an expert on causation.



10. Because Plaintiff designated no expert on causation, he cannot provide evidence
that the December 2000 motor vehicle accident caused the 1njuries described in lis Complaint.

Accordingly, this Court ORDERS, ADJUDGES, AND DECREES:

i. Defendant’s. Motion for Sumtnary sudgment is granted; and

2. Plaintiff’s claims against Defendant are dismissed with prejudice.

3. Each party shall bear 1ts own attorney’s fees and costs associated with this
motion.

DATED this  day of , 2008.

BY THE COURT

JAMES R. TAYLOR
District Court Judge

APPROVED AS TO FORM:

IVIE & YOUNG

O e |
LA L et G
JARED R. CASPER -

REX I. EAGAR
Attorneys for Plaintiff
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CERTIFICATE OF MAILING

TN Ceie
I herehy cortifv that T mar'ed an this 47 dav of Mdrch, 2008, postage premad, a copy

of the foregoing Order Granting Defendant’s Motion for Summary Judgment to the

following:

]

”

_David M-Meortensen--L—==
R. Phil Ivie
JaredR. Casper
Rex 1. Eagar
IVIE & YOUNG
Avorneys for Plainuft
226 Waest 2230 North, Sune 214
P.O. Box 657
Provo, Utah 84603

. j /i do
———— e . _!_ c4
. /
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JARED R. CASPER #8160
REX 1 EAGAR #9559

IVIE & YOUNG

Attomeys for Plaintiff

226 West 2230 North, Suite 110
P.O. Box 657

Provo, UT 84603

Phone: (801) 375-3000

Fax: (801) 375-3067

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

- JONATHON HALL,
NOTICE OF APPEAL
Plaintiff,

VS,

Case No. 040403916
JASON STEIMLE,

Judge James R. Taylor

Defendant.

Notice is hereby given that plajntiﬁ' and appellant, Jonathon Hall, by and through his
attorneys of record, Rex I Eagar and the law firm of Ivie & Young appeals to the Utah Supreme
Court the order granting defendant’s motion for summary judgment of the Honorable James R.

Taylor entered in this matter on April 25, 2008.
' The appeal is taken from the entire judgment.

DATED AND SIGNED this <~ 7 day of May, 2008.

REX TEAGAR
IVIE & YOUNG
Attorneys for the Appellant

%



I certify that a true and correct @;opy of Plaintiff’s Notice of Appeal was mailed, postage
prepaid, to the following, on the R ]"Bday of May, 2008.

Gary T. Wight
KIPP AND CHRISTIAN, P.C.

10 Exchange Place, 4" Floor

Salt Lake City, UT 84111
-V
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IN THE FOUKRTH JUDICIAL DISTRICT COURT

UTAH CCUNTY, STATE OF UTAH

* % %
JONATHAN HALL, :
Plaintiff, : Deposition of:
vVS. ; JONATHAN HALL
JASON STEIMLE, ; Case No. 040403916
Defendant. ; Judge James R. Taylor
* o %

May 1, 2007
10:48 a.m.

Offices of Jared R. Casper
IVIE & YOUNG
226 West 2230 North, Suite 210
Provo, Utah

* Kk *

Jamie R. Brey
- Registered Prcfessional Reporter -

\OEPOMAX

CEZLTIGATION SERVICES
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BY MR. WIGHT:

Q. And you have labelled the police car, veh
No. 37

A. Yes.

Q. To understand your diagram, as the Nissan

Altima traveled southbound, you passed by a truck?

A. We didn't pass the truck at all.
Q. Why don't you explain to me what happened
A. It was at about this point right here, an

started slowing down.
MR. CASPER: When you say "this point rig

here," that doesn't mean anything when she's typing it

icle

d we

ht

. So

you need to describe it in relation to the picture, please.

THE WITNESS: I'm not sure how far away w

were. But it was before we got to the overpass, quite

e

a

distance before we saw the police car up ahead. And we saw a

car off the road. We started slowing. We slowed to p
about 40, 45 miles an hour. Jason did.

BY MR. WIGHT:

robably

Q. And then what happened as you approached?

A. As we approached, we started sliding on black
ice.

Q. Why don't you draw on the diagram approximately

where the black ice was that you slid on.

A. It was probably right around this point,

right

Jamie R. Brey, CSR, RPR
DepomaxMerit
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around the beginning of -- well, probably a good 20 or 30
yards, at least, before the off-ramp.

Q. What I'd like you to do is just do your best
estimate of where the black ice was. You can draw that on
the diagram and just label that "black ice."

So you're traveling 40 to 45 miles an hour, you
begin sliding on black ice. And then what happens?

A. We're actually heading directly for that truck.
We get very close to the truck.

Q. Vehicle No. 27

A. Right. So we end up -- he's able to maneuver
away so that we don't hit that truck. And then we end up
going over this way.

Q. When you say "this way," you mean west?

A. To the right. We go off the off-ramp, so we
avoid the truck. And we continue to the right side close to
the retaining wall of the off-ramp. We hit the retaining
wall of the off-ramp. The damage to his car was done on the

front fender and the right driver's side door.

Q. Can you draw on your diagram where the vehicle
hit the -- what did you call it that you hit?

A. The retaining wall?

Q. Yeah, where you hit the retaining wall.

A. The front portion of the car, that got hit by

the retaining wall. And we slid along the retaining wall for

Jamie R. Brey, CSR, RPR
DepomaxMerit
21




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

awhile until we came to a stop. A tow truck had to come and
pick up the car. It did the same kind of damage to his front
wheel that -- as I explained in my fender-bender in Southern
California. It did that kind of damage to his front wheel.
So we weren't able to actually drive away.

Q. You've drawn a vehicle toward the top of the
page. What's this vehicle?

A. This vehicle was a vehicle that had already
slid on that black ice. It apparently had already came to a
halt at the retaining wall sideways. So this car was

completely sideways facing away from the freeway.

Q. Facing west?

A. Correct.

Q. Can you label that vehicle, vehicle No. 4°?

A. I can do that.

Q. And that vehicle was already parked or stopped

by the time you approached --

A. Correct.

Q. -- with Jason? You mentioned earlier that,
when you hit black ice, you were going 40 to 45 miles per
hour?

A. I believe so, yes.

Q. What's the best estimate of the speed you were

going at the time you hit the retaining wall as you described

it?

Jamie R. Brey, CSR, RPR
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A. I don't recall.

Q. Would it have been less than 40 miles an hour?
A. Definitely.
Q. Would you estimate that it was less than 30

miles an hour?

A. I'm not sure.

Q. I'd also like you to label this vehicle as
vehicle No. 1 again. But -- and then write "after."

A. Vehicle 1 again?

Q. After impact.

What were the weather conditions at the time of
the accident?
A. Weather conditions? No precipitation, it
seemed like. We had been traveling south from Rexburg,
Idaho, and the weather had actually been quite nice. And the

weather seemed okay as we were traveling through Salt Lake

and traveling southbound to where we -- I don't even recall
where we were heading. I believe he was driving me back to
Provo. And -- yeah, the weather seemed fine.

Q. Had you experienced any snow or --

A. We hadn't.

Q. -— ice prior to that time?

A No. The weather had been great.

Q. If you recall, was it sunny or cloudy at the

time of the accident?

Jamie R. Brey, CSR, RPR
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airbags?

A. Yes, it 1is.

Q. After the impact with the retaining wall, what
was the -- was the Altima drivable?

A. It was not.

Q. Was the Altima towed away?

A. Yes, it was.

0. Between after you hit the black ice and before

you hit the retaining wall, do you recall saying anything to

Jason while you were in the vehicle?

A. No, I don't recall anything that was said.

Q. Do you recall him saying anything?

A. I don't.

Q. Let's talk about the point of impact where you

hit that retaining wall. What happened to you physically
when you hit the retaining -- when the vehicle hit the

retaining wall?

A. Physically, my head went to the side.

Q. When you say "the side," to the right or to the
left?

A. I don't recall which one. I know that the --

more of the injury was on the left-hand side of my vertebrae.
Q. Do you recall if your head hit anything, for
example, an inside window or the --

A. It didn't hit a window. It didn't hit

Jamie R. Brey, CSR, RPR
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anything.
Q. Were you wearing your seatbelt at the time of

the impact?

A. Yes. Both of us were wearing our seatbelts.

Q. What did you do right after the point of
impact?

A. After the point of the impact, I do know that

we had gotten out of the car.

Q. So you were able to get -- both of you were
able to get out of the vehicle?

A. Yes, we were able to get out of the vehicle.
And I don't recall much after that. I do remember a little
bit when the police arrived. I don't remember if they. had
simply seen us or if we had called, I don't recall. I
believe they had just seen us. I believe probably this
police officer had seen us over here and probably called it
in and had another police car come out and assist us over
here.

Q. Do you recall how long it took for the police
to arrive?

A. I don't.

Q. If you could estimate, 15 minutes? Thirty
minutes? An hour?

A. It wasn't long. It wasn't long. They arrived

fairly quickly. And, in fact, I'm wondering if maybe the

Jamie R. Brey, CSR, RPR
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11:45 was probably the time that they took down the police
report. So it could be that maybe we hit maybe about ten, 15

minute before that. Approximately.

Q. Did any ambulance or other emergency services
arrive -- or come to the scene besides the police?

A. I don't recall.

Q. Did you go to the hospital after the accident?

A. No.

Q. Where did you go and how did you get there?

A. We did get a ride. The tow truck -- the guy

who towed the car away, drove off the off-ramp and took us to
a gas station where we were picked up. I don't recall who it
was that picked us up and I don't even recall where I stayed
that night either. I believe I stayed at Jason's place,

which he was living in the basement of his ex-girlfriend's

house.
Q. Interesting.
A. Yeah.
Q. Do you recall any conversations with Jason

after the accident?

A. I don't recall.

Q. Do you recall being upset with him after --
A. No. I know he wasn't happy about his car.

Q. That's to be understood.

A. I know at the time I didn't know that my neck

Jamie R. Brey, CSR, RPR
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was as injured until a couple of days later.

Q. We're going to get to those injuries. Before
we do, 1f you had been driving the vehicle, do you think you
would have been able to avoid the collision with the
retaining wall?

A. I don't --

MR. CASPER: Object on the grounds of
speculation.

MR. WIGHT: Go ahead and answer.

THE WITNESS: I don't know.
BY MR. WIGHT:

Q. Do you fault Jason for anything that he did as
far as the way he was driving prior to hitting the retaining
wall?

A. Or the black ice?

Q. Do you think he was going -- for example, do
you think he was going too fast? Do you think he wasn't
paying attention? Do you have any faults with the way he was

driving the vehicle?

A. No.

Q. Now I'd like to move and talk to you about the
injuries that you -- that you experienced after the motor
vehicle accident. So what -- when did you first experience

pain after the accident?

A. I know it was the day that -- I know it was a

Jamie R. Brey, CSR, RPR
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couple days later, approximately. Or it may have been the
very next day, I don't recall.

Q. So one to two days later?

A. Right. I know that in Dr. Anderson's reports
or medical records, whenever my first visit to him after that
accident would have been that day.

Q. So the first day you experienced pain, you went
and saw Dr. Anderson?

A. Yes. I called him and said, "I need to come in
right away." Because I woke up in a lot of pain. Couldn't
move my head at all.

Q. Describe the pain that you experienced on that
very first day that you felt it.

A. Well, I woke up in the morning and I couldn't
move my head. I remember when I -- I simply called him and
told him that I needed to come in and have that adjusted
because it was in a lot of pain.

Q. When you say you couldn't move your head, was
that due to pain?

A. I couldn't -- you know, I could move it
sideways. It was just -- it was like it was stationary. It
was even dangerous for me to be driving because it was
simply, you know -- I couldn't, you know, move to turn my
head over my shoulder. So I simply...

Q. That first day, if you tried to move your head,

Jamie R. Brey, CSR, RPR
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A. I don't know. We were out of town.

Q. Is there differences -- you've testified that
the pain you experienced in the diving accident and you also
have obviously experienced pain after the December 2000
automobile accident, is there differences in the kinds of
pain you experienced between the two injuries?

A. Yeah. Actually when -- when it was explained
to me later, when I went to see Dr. Anderson about that, he
said that the difference in the injury was the fact that it
was a side whiplash instead of a front and back.

Q. On the car accident?

A. The front and back whiplashes, I guess, are
easier to treat and they heal up much better. Sideways is a
little trickier.

Q. So the difference, as it was explained to you
by Dr. Anderson, was that your injury was the result of your
head going from --

A. From side to side --

Q. -~ side to side versus --

(Off-the-record discussion)
BY MR. CASPER:

Q. So the difference that was explained to you
between the two injuries by Dr. Anderson was that the auto
accident was caused by your head going side to side versus

the diving accident was caused by your neck going front to

Jamie R. Brey, CSR, RPR
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back?

A. Correct.

Q. Was there a difference in the severity of the
pain between the two injuries?

A. It was a lot more painful from the side to
side.

Q. So it was a lot more painful from the

automobile accident?

A. Uh-huh.

Q. Is that a yes?

A. Yes. With the forward-to-back whiplash, I was
still able to move my head. I -- it didn't affect my head to

the degree that it did with the other one; I wasn't able to

even move my head at all.

Q. At the time of the automobile accident, were
you experiencing any pain in the -- in the months before the
auto accident in your neck?

A. I don't recall. I know that I was seeing
Dr. Anderson occasionally. I know he has record of how often
I came in and what for.

Q. Was your treatment prior to the December 2000
automobile accident with Dr. Anderson related to a specific
injury? Or in lines with what you had done prior to -- you
had done throughout your life in going to see a chiropractor

for regular treatment?
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DepomaxMerit
61




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. I had always gone to a chiropractor just --
because that's the way I was brought up.

Q. You didn't go see Dr. Anderson initially
because of a specific neck injury?

A. No.

Q. And was there a noticeable difference to you in
the way your neck felt in the months prior to the December

2000 accident and the way it felt after the December 2000 --

A. Oh, yeah.

Q. -— accildent?

A. Uh-huh. A lot.

Q. When you dove into the lake and hurt your neck

when your chin hit the lake bottom, do you remember how --

A. I have some chipped teeth to prove it.
Q. Do you remember how old you were?
A. At the time I believe it says there, '98 to

99, So that must be what Dr. Smith has on his records.

Q. Let me back up.

A. I'm 30 right now.

Q. All right. Keep going.

A. So I kind of have to count backwards.

Q. Let me see if I can help you. You said earlier

you went to Ricks College from 1998 to 20007
A. Correct.

Q. Was the accident diving into the lake before

Jamie R. Brey, CSR, RPR
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