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DESIGNATION OF PARTIES

In view of the multiple parties and the roles which
they play in this action, it is not deemed feasible to recognize
the parties as plaintiff, defendant, crossclaimant, etc.
Accordingly, throughout this brief, the parties will be recog-
nized by name. The plaintiff, Mallory Engineering, Inc., will
be designated throughout this brief as "Mallory"; the defendant,
Ted R. Brown & Associates, Inc., as "Brown"; the defendant, Valad

Electric Heating Corp., as "Valad".

STATEMENT OF THE NATURE OF THE CASE

This action arises out of an order for the manufacture
of certain heaters, to conform to the requirements of Mallory,
and guaranteed and certified by the manufacturer, valad, to meet
these requirements; which in fact, upon delivery, did not meet
these requirements, giving rise to a claim for damages by Mallory,
which Mallory asserts against both Brown and Valad, Brown having

placed the order for the heaters with Valad.

DISPOSITION IN LOWER COURT

Trial to the Court sitting without a jury took place
January 19, 1976, to and including January 29, 1976. The Court
awarded judgment in favor of the plaintiff Mallory against
defendants Brown, and against the defendant Vvalad; and awarded
judgment in favor of the defendant Brown against the defendant

Valad for the full amount of judgment awarded by the Court to

-2 -
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Mallory against Brown, together with the amount of loss
suffered by Brown by reason of Valad's failure to manufacture
and deliver the heaters to Mallory as required. The Court denie:
the counterclaim and crossclaim of Valad and the same was dis-
missed upon its merits. (R. 696) The judgment reserved issuyes
on the counterclaim and amended counterclaim between Brown and
Mallory for future trial by the Court. (R. 678, 679)

Upon motion to the Court, the Court amended the judgmen:
and added to the judgment a provision limiting the total liabilit
of valad under the judgment awarded to Mallory and the judgment
awarded to Brown, to the amount of the loss suffered by Mallory
plus the loss suffered by Brown. (R. 695, 696) The parties
filed with the Court objections to the findings of fact, conclusi:
of law, and the proposed judgment, portions of which resulted in
some amendments to the judgment. These amendments were incorporad
in the judgment as entered. The Court, however, elected to consiég
the objections to the findings of fact, conclusions of law, and
judgment as a motion for new trial. It made and entered its
order denying the motion for new trial. (R. 680, 681)

The appeals basically are taken from the judgment as
amended (R. 695, 696), and the order of the Court denying the

motion for new trial. (R. 680, 681)

RELIEF SOUGHT ON APPEAL

o

Brown seeks reversal of the judgment granted by the lo#
Court to Mallory against Brown, and affirmance of the judgment
awarded to Brown against Valad for the loss suffered by Brown
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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as a result of valad's failure of performance.

STATEMENT OF FACTS

The theatrical and argumentatively characterized
statement of facts contained in Valad's brief fails to accurately
set forth the fundamental and factual details essential for
consideration by this Court. Accordingly, Brown elects to make
its own statement of facts.

Mallory had a contract with the United States Government
to build certain environmental test chambers. (T. 4, Ex. 1, 2, 3)
It was in need of electric heaters to perform certain functions
in connection with the government contract. (T. 10) Roy Mallory,
president of Mallory, asked Brown, through its representative
Nyman, if it had a source from which such heaters could be
obtained. (T. 311) Carl Nyman, a sales representative of Brown,
made inquiry and located literature and catalog data indicating
Valad Electric Heating Corp. as a possible fabricator, and sub-
mitted this sales and catalog data and information on the company
to Mr. Roy Mallory, President of Mallory. (T. 99, 311, 312)

(Ex. 42, 43, 44, 45) Mr. Nyman made clear to Mallory that it

had not had previous experience with valad as a manufacturer.

(T. 100, 311) It appeared that Valad had the potential to

make the heaters. (T. 97, 98, 311, 312) Mr. Roy Mallory, President
of Mallory, advised Mr. Nyman that he might be able to use heaters
manufactured by Valad and that he would consider them. (T. 312)

Some two months after the original presentation to Roy Mallory,

- 4 -
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Mallory contacted Brown through Nyman and asked Brown to obtaip
a guotation on some heaters to be utilized in these government
test chambers. (T. 313) Mr. Mallory furnished to Nyman of Browp
the electrical kilowatt capacity required of the heater, the
voltage required, the size capabilities and limitations, and the
airflow, as well as the sheath temperature requirements. (T. 313
Nyman of Brown submitted this information by telephone to Valad
through Peter Cecchini, its office manager. (T. 314, 315) The
quotations on the original criteria did not give rise to orders.
(T. 318-321) Subsequently, Mallory supplied to Brown new specific
performance criteria on the size, type and limitations of the
heaters and asked for a new guotation. (T. 321-323) Nyman of Brow
submitted this information by telephone to Valad in December of
1972; and Peter Cecchini, speaking for Valad, affirmed that Valai
could make the heaters and furnished to Nyman by telephone the
dimensional and electrical data, as well as a price quote which
was furnished by Nyman to Mallory. (T. 584) The quote was
accepted by Mallory and a purchase order issued for the first
of a series of heaters. This order was number 4016. (Ex. 9) ;
Brown issued its purchase order transmitting the Mallory purchase
order, Brown's purchase order being number 6730. (Ex. 10) The
purchase order issued by Mallory to Brown and transmitted by
Brown to Valad contained this language:

"Fabricator shall also submit written certi-

fication that sheath temperature will not exceed

plus 250° F. when operating at continuous full

voltage with a 5 F.P.S. air volocity and the
maximum air temperature of plus 160° F." (Ex. 9)

Sponsored by the S.J. Quinney Law Library. Funding for digitization providee byShe #mstitute of Museum and Library Services
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Certain drawings were submitted by Valad to Mallory
direct. (Ex. 17, 18) (T. 106) After review of the drawings
by Mr. Farber of Mallory with Mr. Nyman of Brown, clearance
was given for manufacture. (Ex. 11, 20) (T. 139) The shop
drawings submitted did not give the details necessary for Nyman
or Mallory to evaluate the heater performance characteristics,
but was limited solely to dimension and configuration. (T. 279)
The heaters were not delivered in accordance with the

schedule set forth on the purchase orders and by subsequent

correspondence. Mallory dealt directly with valad in connection

with the matter of delay in delivery. (T. 345, 346) When the
15- and 2l-watt kilowatt heaters were received, they did not
conform to the requirements of the purchase order and the
certification and guarantee which had been issued directly by
vValad to Mallory. (T. 36, 75, 86, 105) (Ex. 22, 23)

When received and tested, the heaters did not perform
and were found to be deficient in capacity and have excessive
sheath temperatures. (T. 127, 128) Mallory was required to
obtain substitute heaters from other sources as Valad refused
to take any steps to correct the situation. (T. 75) Regan
Engineering made replacement heaters. (R. 91)

The foregoing is a statement of the essential facts
involved in this action. The factual situation is relatively
simple. The complexities arise from the effort of Vvalad to

shift to either Brown or Mallory the responsibility for its

-6 -
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incompetence and failure to manufacture in accordance with
requirements. Additional facts will be set forth in the argumen

as may be requisite to the presentation thereof.

ARGUMENT
Point I

THE UTAH COURT DOES HAVE PERSONAL JURISDICTION OVER THE
DEFENDANT VALAD: A. UNDER THE "LONG-ARM STATUTE", UTAH CODE
ANNOTATED (1953), SEC. 78-27-22, ET SEQ., AND PARTICULARLY
SEC. 78-27-24(2)(3). B. THE DEFENDANT APPEARED AND SUBMITTED
ITSELF TO THE JURISDICTION OF THE COURT.

In support of part "A" of this point, we submit Utah
Code Annotated (1953) (as amended), Sec. 78-27-22, carries a
statement of the legislative policy established by the legislatu:
in enacting the "Long-Arm Statute”. It specifically sets forth
the fact that the "Long-Arm Statute" should be applied to assert
jurisdiction over non-resident defendants to the fullest extent
permitted by the due process clause of the Fourteenth Amendment
to the United States Constitution.

"It is declared, as a matter of legislative
determination, that the public interest demands

the state provide its citizens with an effective ‘
means of redress against nonresident persons,

who through certain significant minimal contacts

with this state, incur obligations to citizens
entitled to the state's protection. This

legislative action is deemed necessary because

of technological progress which has substantially
increased the flow of commerce between the

several states, resulting in increased interaction
between persons of this state and persons of other
states. I

The provisions of this act, to ensure maximum
protection to citizens of this state, should |
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be applied so as to assert jurisdiction
over non-resident defendant to the fullest
extent permitted by the due process clause
of the Fourteenth Amendment to the United
States Constitution.”

The Code sets forth in Sec. 24 certain specific conduct
or acts which may give rise to a claim by a Utah resident against-
a non-resident wherein a non-resident will be subjected to the
jurisdiction of the Utah Court.

"Any person, notwithstanding Sec. 16-10-102,
whether or not a citizen or resident of this
state, who in person or through an agent does
any of the following enumerated acts, submits
himself, and if an individual, his personal
representative, to the jurisdiction of the
courts of this state as to any claim arising
from:

(1) The transaction of any business
within this state;

(2) Contracting to supply services or
goods in this state;

(3) The causing of any injury within
this state whether tortious or by breach of

warranty; . . ."
(Emphasis ours) 78-27-24 UCA (1953) (as amended)

There is no dispute that Valad Electric Heating Corp.
contracted to supply heaters in the State of Utah. Since the
heaters did not function properly, and in an effort to avoid
the responsibility for this failure, much effort has been expended
by Valad in analyzing the relationship between the respective
parties, Mallory Engineering, Inc., and Ted R. Brown & Associates,
Inc., as to whether the contract ran from Valad to Brown or
from valad to Mallory; but there has not been any denial at
any time that there was indeed a contract and that heaters were

manufactured and were shipped by Valad directly to Mallory in

- 8 -
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the State of Utah for use in Mallory's business in this state
in producing an environmental test chamber. In addition,
defendant Valad issued a direct certificate of guarantee or
warranty of performance to Mallory Engineering, Inc. This
certification was required as a condition to the contract.
(R. 104, 105) (Ex. 22, 23)

In the recent case of Abbott GM Diesel, Inc., vs. Piper

Aircraft decided April 14, 1978, 578 P.2d 850, this Court has
clearly established that where a party does one of the acts
establishing jurisdiction under the "Long-Arm Statute", it
subjects itself to the jurisdiction of the State of Utah. Valad
contracted to supply heaters built by it for a specific function
and which it warranted would meet the requirements of the Utah
consumer, namely Mallory Engineering, Inc. The action of Valad
was voluntary in contracting to supply the heaters in Utah.

It desired the business, it must therefore accept the respon-
sibility entailed, and the jurisdiction over Valad is establishe
by the act cited. We respectfully submit that the Utah case
above cited is dispositive of the arguments advanced by the
defendant Valad wherein it seeks to avoid the jurisdiction of
the Utah Court under the "Long-Arm Statute”.

Secondly, in support of part "B" of this point, there
can be no question but that Valad waived any jurisdictional
question and entered a general appearance in this action. The
attempt by counsel in the brief submitted on this issue to lum

all of the actions of Valad in the District Court under one
i
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planket carnot be successful. Counsel claims in its brief that
Valad did not enter a general appearance, basing its claim on
the specious argument that the documents filed with the District
Court consisted solely of one document, and that this document
raised at the first opportunity the jurisdictional
question with or without special appearance. An examination
of the document clearly shows that this is not the fact. We
refer the Court to the record, pages 23 through 34. While
counsel for Valad elected to bind in a single blue cover two
separate documents, this does not make these documents one
document or act before the Court. They are distinct and separate
items. The first document accessible upon examination is an
answer, counterclaim and cross-complaint to the pleading of
Ted R. Brown & Associates, Inc. The second document is an
answer to Mallory's complaint. It is true that in the so-called
"answer" the defense of jurisdiction over the defendant Valad
is raised; but even in that document, it is not, as has been
traditionally required, raised as the initial defense before
responding to the remainder of the pleading. Instead, the
answer responds directly by specific answer and denial or
admission to the allegations of the plaintiff's complaint.
(R. 24) It then seeks to raise the jurisdictional question.
While we recognize that the Court has liberalized
greatly the rules relating to "special appearance", and has
under the Utah rule permitted the jurisdictional matter to be

raised other than by special pleading and as a part of the
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ceneral answer, 1t has, nevertheless, insisted upon the
presentaticn of this cefense in a manner which alerts both

the Court and parties to the claimed defect in jurisdiction.
Rather than raise and stand upon the defense of lack of juris-
diction in any manner, the defendant has submitted to the
jurisdiction and answered to a cross-complaint. The complaint
in this action was filed September 20, 1973. (R. 2) The answer
counterclaim and cross-complaint of Brown was not filed until
October 15, 1973. The complaint and summons were served by the
Sheriff in New York upon the defendant Valad. (R. 442) The
pleading by Brown was served by Certified Mail, Return Receipt
Requested, upon Valad Electric Heating Corp., at 71 Courtland
Street, Terry Town, New York, 10591. (R. 19) No confusion could
exist as to the fact that these were two separate documents,
two separate pleadings filed by two separate parties, and called
for distinct and separate responses. The requirement of response
to Brown's pleading was conditioned upon the jurisdiction of
the Court established through the service of the summons and
the complaint; for the method elected by Brown to serve the
cross-complaint was pursuant to the Rules of Civil Procedure

of Utah. 1If the defendant Valad asserted and intended to rely
upon the assertion of lack of jurisdiction, no necessity arose
for response to the pleading of Brown. By recognizing the
validity of this pleading and responding thereto without
raising any jurisdictional question in such responsive pleadiMr:
and by asserting therein an affirmative defense; and setting i
Sponsored by the S.J. Quinney Law Library. Funding for digitization providea by hq Institute of Museum and Library Services
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forth by title a crossclaim and counterclaim and seeking
general relief thereon, the defendant clearly waived the issue
of jurisdiction and appeared in the Utah Court. The fact that
the two separate documents were enclosed in one blue-cover
binding cannot be said to make them one pleading. The pleading
to Brown's cross-complaint waived the jurisdictional defense.

It should be further noted that from the inception of
the case until the case was ready to be set for trial, no further
objection to jurisdiction of the Court was made by Vvalad. Valad
consistently subjected itself to the jurisdiction of the Utah
Court by responding to interrogatories, requests for admission,
and other pleadings. The sole basis for responding to these
pleadings is the requirement of the Utah Rules of Civil Procedure.
Counsel in his brief claims that the response to discovery and
the filing of other pleadings does not subject Valad to the
personal jurisdiction of the Court. Yet, in the same brief at
page 13, he states:

"All of these discovery responses were

filed pursuant to the mandatory rules

requiring responses to lawful discovery

requests."

Response under the Rules can only be enforced where
the Court has jurisdiction over the defendant. Failing juris-
diction, no duty to respond exists.

Some effort is made in Valad's brief to assert that
by reason of the fact that the corporation was appearing pro se,

that no appearance could be established. This argument is

- 12 -
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tenuous at best, but clearly disposed of by the fact that
the further blue-backed responses made by Valad carried the
name of counsel. We respectfully call the Court's attention
to p. 74 of the record, and p. 107 of the record, both of which
are on a printed form of Godfrey P. Schmidt, Attorney at Law,
and both of which carry the statement that he is the attorney
for vValad. Likewise, they carry the identification of the
contents just above the name of the attorney. It has been
repeatedly held that a corporation which appears improperly
through an agent other than its attorney may not avoid the
results of a proceeding by alleging the impropriety of its own
appearance. 19 ALR 3d, 1073 at 1087. 1In the annotation above
cited, the annotating authority states:

"The filing of an appearance through the

president of the defendant corporation,

who was an attorney, was termed an 'obvious

impropriety’ in American Sand & Gravel,

Inc. vs. Clark & Fray Construction Company,

2 Conn. Cir. 284, 198(a) 24 68; but the

Court, in rendering a judgment for the

plaintiff for an amount due on a purchase

by the defendant, stated that the defendant

had been afforded an opportunity to have

its case fully and thoroughly heard."

Officers of the corporation were held to have entered
a voluntary appearance even though not represented by attorneys
in other cases cited in the annotation. Under the circumstances
here, the fact that the attorney did not sign the pleading which

he enclosed in his printed cover bearing his name and filed

with the Court, should offer no protection to the corporate

- 13 -
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defendant. The District Court ruled that Valad had appeared
and that it must obtain local counsel or it would be considered
in default. (R. 128, 129) Valad recognized the order and

did promptly appear through counsel. (R. 135, 136) The appearance
entered purported to be a special appearance. It is submitted
that this was manifestly untimely, and the effort to raise the
question of jurisdiction by pleadings, which the Court inter-
preted as a motion to quash service of summons, was promptly
dealt with by the District Court, after due hearing by an order
of the Honorable Stewart M. Hanson, Jr., Judge, denying the
motion to quash service of summons. This order was made and
entered the 28th day of April, 1975. (R. 170) An appeal from
the order was taken but dismissed by the Supreme Court, which
by its remittitur simply provided that:

"Issue of jurisdiction may be reserved as
issue on ultimate appeal, if taken."

We respectfully submit to this Court that for the
reasons set forth herein, the jurisdiction of the Utah Court

over Valad is firmly established.

Point II

TED R. BROWN & ASSOCIATES, INC., SERVED ONLY IN THE CAPACITY OF
INTERMEDIARY IN PLACING MALLORY'S ORDER FOR HEATERS WITH VALAD
FOR MANUFACTURE AND SHOULD NOT BE RESPONSIBLE FOR THE INCOMPETENCE
OF VALAD WHICH RESULTED IN DEFECTIVE MANUFACTURE OF THE HEATERS.

Had Valad syntactically diagramed the sentence structure

of the purchase orders of Mallory and Brown and applied the law
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cited by counsel relating to the formation of contracts as
diligently as has counsel in trying to relieve Valad from the
consequences of its own incompetence, this case would not now
be before the Court. See the syntactical diagram. (R. 572)
There is a maximof law frequently applied by the Court that
the Court will look to the substance, not form, in evaluating
a relationship between parties to litigation. TIllustrative

of this principal is the situation wherein the parties intending
to create security for a loan will use a Warranty Deed in place
of a mortgage. The Courts have repeatedly held that while

on its face and by its form the transaction appears to be an
outright conveyance, the true relationship of the parties will
be determined from the intent and action of the parties; and
the Warranty Deed is treated as a mortgage.

There is abundant Utah case law supporting the
principal that the meaning and affect to be given a contract
depend upon the intent of the parties, and that is to be ascer-
tained by looking at the entire contract and all of its parts

in their relationship to each other. See Thomas J. Peck & Sons

vs. Lee Rock Products, Inc., 30 Utah 24 187, 515 P.2d 446.

In the case of Harding, Inc. vs. Eimco Corporation,

266 p.2d 494, the Court recognized that in interpretation of
a contract the interpretation given by the parties themselves,
as shown by their acts, will be adopted by the Court. Use

of the conduct of the parties themselves as a basis for deter-

mination of a contractual relationship is recognized statutorallf|
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in the Uniform Commercial Code. 70(A)-2-207(3), UCA (1953)
(as amended), relating to the subject of sales, states:

"Conduct by both parties which recognizes

the existence of a contract, is sufficient

to establish a contract for sale, although

the writings of the parties do not otherwise

establish a contract. In such case, the

terms of the particular contract consist of

those terms on which the writings of the

parties agree, together with any supple-

mentary terms incorporated under any other

provisions of this act."

Brown does not dispute the contention of Mallory that
the heaters supplied by Valad were defective and were not
manufactured in accordance with the mandate of the purchase
order of Mallory as transmitted by Brown to Valad; and that the
heaters did not conform to the warranty or certification issued
by Valad directly to Mallory. The contention between Brown
and Mallory is Mallory's effort to make Brown responsible for
the default of Valad. We submit that a reasonable interpretation
of the documents and the actions of the parties will not support
Mallory's claim against Brown; and the lower Court erred when
it granted Mallory judgment against Brown, and also against Valad.
From the beginning, Mallory knew that Brown was simply attempting
to locate a source of supply to provide heaters to Mallory with
the dual hope that by so doing they would accommodate an established
customer, and secondly, earn a small commission or fee for their
efforts.

Lee Farber, president and general manager of Mallory,

testified with regard to Brown as follows:
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"Question: Now, in making that requirement
that you set up through your exhibit -
through Exhibit no. 4, your criteria, you
knew that Ted R. Brown & Associates could
not, from their own facilities, provide
that equipment, didn't you?

Answer: Yes.

Question: And so you knew that they were
going to get these from Valad Manufacturing
Company, the agency that is represented

by those documents Exhibits 42-45(b)?
Answer: It was indicated that if we gave
Ted R. Brown the purchase order for the
heaters, that valad would be the manufacturer
of those heaters." (T. 102, lines 10-20)

Again, this same witness, at transcript 104, line 2,
answered the question as follows:

"Question: You required in that purchase
order that the performance of these heaters
be certified not by Brown, but by the
manufacturer, did you not?

Answer: Yes.

Question: So that you were not looking to
Brown to certify or to pass upon the gquality
or the performance of this heater? You were
expecting the manufacturer to warrant to

you the performance characteristics of this
heater?

Answer: This purchase order 4016 is strictly
a performance purchase order. There is no
design data in here upon which I can build

a heater. The heater manufacturer has to
look at the performance criteria, and from
this criteria, based upon his specific way

of doing business, he has to design. He has
to make the proper application. And our
purchase order says we are looking, as part
of our contract with Brown, that whoever
builds that heater, will certify that it

will be constructed to meet the requirements,
the performance requirements that we stipulated.
Question: And in this case, that would be
directed to Valad?

Answer: If valad was manufacturer, that was
where the certification should be issued from.
Question: And you knew that's where the
manufacture was going to be?
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Answer: Yes. It was indicated. We
didn't have any contract to enforce that
upon Brown, however." (T. 104, lines 2-26)

Mr. Nyman of Ted R. Brown explained the procedure at
Ted R. Brown & Associates in handling of an order such as the
order placed by Mallory with Brown for heaters. 1In response
to the question asked as to what was done with the order received
from Mallory, Mr. Nyman testified:

"After receiving the particular purchase
order from Mallory, we did, as we normally
do, and always do, type up our covering
purchase order, send on to Valad our order
referring to the requirements of Mallory's
order for these particular heaters.
Question: Now do you type up a purchase
order of your own? Excuse me. Why do

you type up a purchase order of Ted R.
Brown & Associates?

Answer: We do this with all of our orders.
It allows us a basic numerical bookkeeping
system by which we can keep track of all
orders, and we do set up this as a standard
procedure, and all orders that come through
Ted R. Brown & Associates from a buyer

to a manufacturer are set up on one of

our purchase orders." (T. 323, lines 13-27)

Thus, while the form of the transaction characterized
by the issuance of purchase orders by Brown to Valad for the
heaters to be supplied Mallory would seem to indicate a purchase
by Brown and a resale to Mallory, the actual treatment of this
transaction by the parties reflected that all concerned knew
that, in fact, Brown was not purchasing the heaters and reselling
them, but was simply serving as an intermediary, having referred
the purchase order of Mallory to Valad for manufacture and

sale. The purchase orders themselves required that the product
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be shipped directly to Mallory. (Ex. 9, 10, 11, 12, 13, 14, 15)
The method of obtaining approval as to manufacturing details
resulted in Valad submitting the drawings directly to Mallory,
not to Brown. (T. 32) When problems developed, either in
connection with the delivery data, or in connection with the
ultimate function of the heaters after shipment, the contacts
were between Mallory and Valad. (T. 45) Even after valad failed
to make correction, Mallory made demand on Valad for performance
and did not give to Brown a copy or a demand of any nature.
(T. 80-84 inc.) Peter Cecchini, the general manager for Valad,
in his testimony, when asked why he had dealt directly with
Mallory rather than with his claimed purchaser, Brown, stated:

"Question: And in all of the calls that you

made, and sometimes Mr. McCarron was on the

line, too?

Answer: That is correct.

Question: You made those to Mr. Farber?

Why weren't you making them to your

customer, Mr. Brown?

Answer: Because the trouble was at Mallory

Englneering, and Mr. Farber had the trouble."

(T. 472)

It is interesting to note that none of the heaters
which were actually manufactured by valad for Mallory were
made correctly. Even the heaters which were replaced and even-
tually used, the 1l2-kilowatt heaters were originally made wrong
and came out to Mallory as only 2-kilowatt heaters, rather than
l2-kilowatt heaters. (T. 456) A review of the testimony of

Peter Cecchini discloses the total incompetence of this man.

Throughout, if the questioning began to appear to Mr. Cecchini
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to indicate that there was some responsibility at Valad for

the unsatisfactory results, he became evasive and hid behind
the shield that he had no technical knowledge of electricity.
(T. 459, lines 12-14) While having answered interrogatories

to the effect that he had a degree in industrial engineering,
(R. 87, Int. No. 16) when questioned on the stand, he claimed
that his only area of expertise lay in the business field; and
that the industrial engineering degree which he possessed did
not make him qualified in any sense in the field of electrical
engineering, but only indicated that he had a knowledge of
plant layouts and things of that nature. (T. 499,500) Throughout
his testimony, Mr. Cecchini was evasive; and in one instance

it became manifest that while he attempted to place the blame
on Ted R. Brown & Associates for the errors made in manufacture
claiming that the information furnished by Brown was inaccurate,
he finally had to admit that the error, at least in connection
with the l2-kilowatt heater, were errors in his own plant.

(T. 456) The effort expended by valad to evade responsibility
for its own incompetence is unbelievable. Pages and pages of
the transcript of record in this case deal with such items as
the general custom of Valad in regard to its manufacturing
process being broken down into three categories, namely A,

B, and C. The first class, according to Mr. Cecchini, was

stock items which they made and held in stock to fill customer's
orders. The second item was a modified version of the first

class wherein the customer approaches Valad with something of
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his own invention, supplies all the design and manufacture
parameters, and the company then manufactures the heaters fron
these design parameters. The class C, or third type, is where
the customer comes and states that he wants an end result, ang
pays a special fee for design by Vvalad. In such cases, Valad
always makes a prototype, according to Mr. Cecchini; and if
this is satisfactory and the tests prove the heater satisfactory,
then the production is commenced, but the customer pays for

all costs in such case. (T. 425, 426)

Almost in the same breath, Mr. Cecchini admitted that
the error in the manufacture of the l2-kilowatt heaters resulted
from the company's not following the instructions received for
the heater's manufacture as a part of the purchase order of
Mallory wh ich required the l2-kilowatt output. And while
having testified at length that the production department never
proceeded with the manufacture of an item until it had received
an approved drawing, when confronted with the approved drawing
which red-lined or showed clearly that the company's attention
had been drawn by Mallory to the error, and that the heater
should be a l2-kilowatt heater instead of a 2-kilowatt heater,
Mr. Cecchini was unable to offer any explanation for this mistake
(T. 456)

Initially, Mr. Cecchini, when taken on direct examinati
by his own counsel, attempted to testify with regard to telephor

conversations with Mr. Nyman of Brown, claiming that he had
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notes of the telephone conversations. He proved totally
incapable of so testifying. (T. 359-368 inc.) As is so
frequently the case, he was saved by Court recess. (T. 368);

and upon return to the stand, he had been adequately informed

by counsel as to what he should be testifying to. Unfortunately,
however, even with the help of the recess to rearrange his
testimony, Mr. Cecchini was unable to keep things straight.

To review the testimony of Mr. Cecchini is to become
thoroughly aware of the total incompetence of this man. He
did not know anything about electrical heaters, and yet he
proudly claimed that he was the one that made the interpretations
and made the sketches that set the thing up for manufacture;
and yet when questioned as to any technical aspects of the
matter in question, he retreated behind his own lack of ability
and claimed that he was not capable in the area of electrical
engineering. (T. 454-467)

The principal defect which was the reason that the
heaters had to be rejected by Mallory was that the 15-kilowatt
heaters and the 2l-kilowatt heaters which, by the terms of
the purchase order from Mallory as forwarded by Brown, were
required to meet this requirement did not do so:

"Fabricator to specify required depth. Heater

to be designed for a maximum sheath temperature

of plus 250° F. when operating at continuous

full voltage with a 5 F.P.S. air velocity,

and a maximum air temperature of plus 160° F."
(Ex. 4)

- 22 -

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Similar requirements were made for the 21KW heater
to that of the 15 KWheater, the air temperature, however, being
slightly higher. The heaters furnished by valad did not meet
this requirement. (T. 39) Much time was expended in trial in
the effort by Valad to show that the heaters as manufactured
by them relied upon thermostats which turned the power on and off
in order to control Sheath temperature. According to Valad,
this was a satisfactory means of compliance with the language
quoted. Valad tried to show that by virtue of approval of
certain drawings by Mallory the use of thermostats for this
purpose had been approved. This was denied by both Mallory
and Brown. It was shown that the drawings did not give the
detail which would permit the party to whom the drawings were
submitted for approval to evaluate the heaters from a performance
standpoint.

The only expert who was totally independent and had
the requisite engineering qualifications, Mr. Thomas, a graduate
Professional Electrical Engineer produced by Mallory as a witness
set at rest the effort by valad to justify the use of thermostats
to interrupt the flow of current as a means of control of sheath
temperature as being compliant with the express terms of Mallory's
purchase order.

"..... in other words, I would assume that

this thermostat is being used to control the

heater down to the swing between 250 and 200

degrees.

Q. Is this a proper use of a thermostat, Mr. Thomas?

A. It could be a proper use. In this case, with the

specifications as I read them, it calls for 15 KW at

continuous full voltage. ]

Q. So, when you were reading it in connection wlth

these specifications in this purchase order which

says continuous full voltage, would that be in

compliance with this purchase order?
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of these specifications are that I am to have

the use of a 15KW heaters all the time, and

they will maintain a sheath temperature of 250

degrees. I don't see here where the 15 KW should

be cut off to comply with the 250 degrees. " (T.599-600)

Again, in further examination Mr. Thomas specifically
states that, in his opinion, any other interpretation of the
purchase orders tham to require the maintenance of the temper-
atures at continuous full voltage, would be in error. (T. 611 L 5-18)

Ultimately in the testimony of Mr. McCarron, the
factory superintendent for Valad, upon interrogation by Judge
Taylor, he admitted that Valad could have manufactured a heater
in accordance with the specifications. It simply did not. (T.561)

It is thus established that the cause of the problem
is that Valad misinterpreted the requirements submitted to it.
Merely because Brown used the device of issuing its own purchase
order to Valad for the heaters in order to enable it to obtain
a price differential by way of a commission, since it was not
a sales representative of Valad, should not make Brown the
quarantor of performance by Valad. Despite the effort expended
it was never shown that Brown ever did anything actually wrong
which caused the problem, or was responsible for the deficiency
in performance by Valad.

Even looking upon Brown as Valad insists be done, as
the Vendee of Valad as Vendor, there is substantial authority
to the effect that performance may be excused under the Uniform
Commercial Code as enacted in Utah. In discussing this subject,

Am. Jur. 24, Vol. 67, SALES at Sec. 362 Pg. 513, states:-
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"The Uniform Commercial Code does not catalog
the various contingencies that might excuse
delay or non-delivery, with the exception of
referring to that arising from governmental
regulations. However, it follows pre-code
concepts by excusing a seller from the timely
delivery of goods contracted for where his
performance has become commercially impractic-
able because of unforseen supervening circum-
stances not within the contemplation of the
parties at the time of the contracting. 1In
addition, circumstances that might excuse per-
formance include a marked increase in costs
because of unforseen circumstances, and an
unanticipated failure of the source of supply,
where the contract contemplates the use of only
a particular source, such as the failure of a
crop under a contract to sell the crop growing
on a designated land. ..." (emphasis ours)

There is no dispute that all of the parties contemplate
that the manufacturer was to be Valad. It was the source of the
heaters. Its failure to manufacture in accordance with the
requirements and its commitments certainly excuse the failure
to perform by Brown, who was nothing more than an intermediary
in transmitting the order to the manufacturer. The same authority
at Sec. 365, Pg. 516, states:

"It has been held that where a seller under-

takes to sell particular goods which he is

obtaining under a specified contract from a

third person, the unjustified refusal of such

third person to make such goods available to

the seller, excuses the seller from his own

contract."

Valad's refusal to make proper heaters to conform to
the order placed with it by Brown is proved in the record. No
justification was ever proved by Valad for its failure. It simpll
relied on its contention that it manufactured what the specifi-

cations called for. The refusal to recognize its own error anm

make the corrections called for on the 15KW and the 21 KW heaté”
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and to manufacture the 36KW and the 50KW heaters as ordered
is clearly an unjustified refusal to perform its contract and

it should excuse Brown under the law cited.

POINT III
THE LAW RECOGNIZES THIRD PARTY BENEFICIARY CONTRACTS
AND SANCTIONS DIRECT DEALING BETWEEN THE PARTIES
WITHOUT INVOLVEMENT OF THE INTERMEDIARY.
In support of a motion by Brown to dismiss the
Plaintiff Mallory's complaint as to Brown, Brown presented an
argument and authorities to the Court supporting Brown's
contention that Brown should not be involved in the controversy
which basically involves only Mallory and Vvalad. At the
conclusion of the argument the Court indicated that its
persuasion then was,
"I suppose the purpose, really,,and I am
sufficiently in doubt as to Mr. Tibbals'
client, Brown's position, that I think
probably the burden of persuasion would
be on the Plaintiff to persuade me that they
were something more than an intermediary, and
probably simultaneously the briefs can be
prepared on that issue. . . . ." (T. 632)
No justification appears in the record for the
Court to have changed its position and award judgment to
Mallory against Brown, nor does such justification exist in
fact, As shown in the argument under Point II of this brief
the parties throughout have treated Brown as a mediator or
intermediary. Webster defines and Intermediary as follows:
"One who or that which is intermediate; hence

a mediator; an interagent; a go-between. "
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In a case arising in the State of Washington the
Court was confronted with an almost factually paralell situatig
In the case of KADIAK FISHERIES COMPANY vs. MURPHY DIESEL
COMPANY, 422 P2d 496; 70 Wash. 2d 153; the case involved a
fishing vessel owned by Kadiak. It needed a new motor. The
President of Kadiak discussed the matter with Alaska Pacific
Supply Company, the western Washington sales agent for the
Murphy Diesel Company. The discussion resulted in Kadiak's
desires and needs being communicated to Murphy Diesel through
Alaska Pacific as well as through a regional sales representative
of Murphy and an acceptance of an order by Murphy for a 325
horsepower, dry manifold, marine diesel motor, expecially
constructed to fit the bed of the Kadiak vessel, the Jaguar.
The motor proved unsatisfactory and Kadiak sued both the Alaska
and the Murphy Diesel companies. The Court states,

"Throughout the trial it was Kadiak's theory

that privity of contract was established and

existed because (a) Alaska Pacific was an

agent of Murphy Diesel, or (b) Alaska Pacific

was the agent of Kadiak in the transaction, or

(c) Kadiak was the third party beneficiary of a

sales contract between Alaska Pacific and Murphy

Diesel. Murphy Diesel denied privity, asserting

that the relationship between it and Alaska Pacific

was that of vendor and vendee, with Kadiak the

remote purchaser from Alaska Pacific. " P2d Pg 503

The trial court permitted the case to go to the jury
on the issue of Murphy Diesel's responsibility for the damage
and refused further instructions to insulate it from the plainti!
claim based on the Murphy Diesel contention that its vendee was

Alaska Pacific. The Supreme Court found no error in the action

of the trial court and said:
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"We find no prejudicial error flowing to Murphy
Diesel from the action of the trial court. We
reach this conclusion because, accepting Murphy
Diesel's thesis that its relationship with Alaska
Pacific was that of vendor and vendee, we are con-
vinced from our view of the statement of facts that
the evidence conclusively established Kadiak as the
third party beneficiary of the sale of the motor in
question by Murphy Diesel. Jeffery v. Hanson

39 Wash 24 855, 239 P2d 346 (1952)

"Murphy Diesel knew the identity, the purpose, and
requirements of Alaska Pacific's customer -- Kadiak.

It engineered and constructed the motor to meet

certain specifications, e. g. the bed of the Jaguar,
furnished to it not only by Alaska Pacific but by one
of its own regional sales representatives. Although

it invoiced the motor through Alaska Pacific, it
shipped the motor direct to Kadiak. Some communications
were carried on directly between Kadiak and the factory
before and after shipment. An official of the company
the regional sales representative, and a factory
service man visited the Jaguar on various occasions
before and during installation of the motor, and the
service man participated in adjustments and corrections
for the final trial run. After the fire and after
further mechanical troubles developed Murphy Diesel
furnished new parts and dispatched factory service

men to correct the situation, at the behest of Alaska
Pacific as well as Kadiak. Under these circumstances
it is beyond dispute that Alaska Pacific's purchase

of the motor from Murphy Diesel was upon the consider-
ation that a merchantable motor, fit and suitable

for the marine purposes of Kadiak, would be supplied.
Kadiak thus became the beneficiary of the contract
with Alaska Pacific as the conduit through which the
duty of ordinary care and the implied warranties of
merchantability and fitness flowed. * * "

The case of Freeman v. Navarre, another Washington case
289 P2d 1015 is likewise in point and supports the same theory
under a somewhat different factual situation, but recognized that
one serving as a conduit is not liable for the mal-performance or
non-performance of the third party contractor. We submit that

the Court should have recognized the principals enunciated in

these cases and dismissed Brown from the law suit and granted
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: X TZZ AW ZMECIZIZC 1IN TE CRIZCRM COMMERZIAL
CCDE APPLICABLZ TO THIS Casz, @ RECCRD, SUPPORT
THIZ COURTS AWARD OF DAMAGES TO MALLORY ACAINST TED R.
BROWN AND ASSCCIATES, IXNC.

In the brief of Valad, Pcint VII discusses the award
of damages granted by the Court. Brown concurs in the argument
there presented. The C ourt did not adhere to the correct measure
of damages applicable to this case. The Court allowed the intro-
duction by Mallory of a purported statement of overhead embodyin:
items which could not, under any reasonable gplication of the
law of damages be related to any loss suffered by Mallory for
which it is entitled to redress against either Valad or Brown.
(Ex 99, 101, 102)

The 12 KW heaters were reconstructed by Valad and
accepted by Mallory. The 15 KW and 21 KW heaters were never
satisfactorily completed. Valad because of the difficulties
encountered over the 15 and 21 KW heaters refused to provide
the 36 KW and the 50 KW heaters.

It was conceded at the trial that the cost of securing
replacement heaters and the incidental costs to reconstruct the
test chamber to fit the new heaters, the cost of removal of the
defective heaters and the installation of the new heaters were
direct costs and under the Utah Uniform Commercial Code were
allowable items of damage to be awarded to Mallory against valad
and if the.Court refused to accept Brown's theory of the case
against Brown. The remainder of the so-called consequential

damages which Mallory claimed and which the court allowed are
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all of the overhead items of Mallory operation as taken from the
unaudited operating statement of Mallory which the court admitted
into evidence over the objection of both Valad and Brown. (Ex. 99)
The basis upon which the counsel for Mallory claimed this could be
done was called the "contract completed method of accounting" which
may have validity before the IRS but hopefully will not be applied
to the determination of damages in a simple case of non-performance
of a sales contract. The damages thus claimed comprise items of
which neither Valad or Brown could have had any awareness at the
time of making the contract with Mallory to supply heaters, and
which most assuredly could never have been within their contempla-
tion at that time.

The Utah Uniform Commercial Code specifically sets forth
the damages for which a buyer may recover against a defaulting
seller at Sections 70A-2-711, 713 and 715, UCA 1953 as amended.

We set these sections forth in full in the appendix to this

brief and submit that they are controlling. No reasonable

construction of the language of thes sections could possibly

encompass the "consequential" damages claimed by Mallory.
CONCLUSION

The realities of the relationship between Mallory,
Brown and Valad are such that no justification exists, nor
support in the record, for the court's having awarded judgment
to Mallory against Brown for the loss it claimed to have suffered
by reason of Valad's failure to perform its contract. Brown was
not at any time a guarantor of performance by the manufacturer
valad. The only primary failure of performance shown in the

exhaustive trial was the failure by Valad to manufacture heaters
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as reguired by the Order placed with it. This failure resulteg
in Brown's inability to deliver the ordered heaters, but Brown
had done nothing to contribute to or cause the failure.

The Judgment awarded to Mallory against Brown should

be reversed. The judgment awarded to Brown against Valad for the

loss suffered by Brown should be affirmed. ,
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T0A-2-205 UNIFORM COMMERCIAL (ODE

payment on the chech the net o the 0 Golden Barton Motor Co v 1, 0L
parties faied to campiete o contract win CUL L 2dy 210 ML P24t
there wus no detinn € meeting of the tninids

70A-3-206. Pirm offers.—An offer by a merchant to buy or sell gacis i
a signed writing which by its terms gives assurance that it will be held 1.
i8 not revocable, for lack of cousideration, during the time stated or if i
time is stated fcr a reasonable time, but in no eveut may such perind of «
revocability exc2ed three months; but any such term of assurunce on ot %
supplied by the offerce must be separately sigoed by the offerur

History: L. 1965, ch. 154, § 2-20¢. Rules  of  construifin, oo v e
agrecment, TON-D G2
ho.’m"r!nc." 1"]( i alde cantr ot r
Formil requiren ents. statute of tean s 2 e
ToaLr ool

70A.2-208. Offer and acceptance in formation of contrict. — 1 |
otherwise unambiguously indicated by the language or cir-umstivi o

(a) an offer to make a cobntract shall be coustrued as mmv.tins ooy
ance in any manger and by any medium reasonable in the i
stances;

(b) an ord:r or other offcr to buy goods for prompt or currin® L
ment saall be coustrued as inviting acceptance either by a pir;
promis2 to ship or by the prompt or current shipment of coifon
ing or ncrconforming goods, but such a shipment >f ponconform .
goods does not comstitute an acceptance if the scller seisorab
notifies the buyer that the shipment is offered only as an weecin
dation to the buyer. |

(2) Where the beginping of a requesied performance is a reasend

mode of acceptance an offeror who is not notifird of acreptance withn |
reasonable time may treat the fFer as having lupsed before aceeptanes ]

History: L. 1945, eh 154, § 2-205. I R N B T L
Lo ve e A WO P L
Collstera] Refererces. Aabe Wl e
SaleC21. 1y, 22, 23 Conde e e
TTULN Rales §§ 1524 et oaey, antraet fe oy

At e et tar
oo thereof 20 A T RO

T0A-2-207. Additional terms in scceptance or conf-:itiom.—/1
definite and seasonable expression of acceptance or a wr conficmatr
which is sent within a reasonable time operates as an aceep - - even thoug |
it states terms andditional to or different from those offerad ¢ r agreed upy !
unlesa acceptance is expressly made comditional on assent to the adiituns ‘
or differeut tertns. |

(2) The additional terms are to be construed as proposals for addr
to the contract. Between merchants such terms become part of the contr’
unless : '

(a) the offer expressiy limits acceptance to the terms of the offer: |

(b) they materially alterit; or o

(¢) mpotification of objection to them bas already been given or is g *

within a reasonable time after notice of them is received.
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SALES T70A-2-209

3, Conduct by both parties which recognizes the existence of a con-
u: w sufficient to establish a coutract for sale although the writings of the
wiies do Dot otherwise establish a contract. In such case the terms of the
wiicular contract consist of those terms on which the writings of the par-
wugree, together with any supplementary terins iucorporated under any
o provisions of this act.

peory: L. 1985, ch. 154, § 2-207. Rzt fal rejectian of goods. anner aud
et of THA 2adnl,

jusReforences. Rules  of  eeastruction, variatior by

geeptanve of goods by btanvr, efeats agrecie nt, TOACL 0L

Woen? Nybeented performans e, TON2S14

Meuate  asanrance  of  perdoemanace, Transactions metwven mervhants, 708 .

gt T0A-D GOU, 104

Cotraetusd moesdifi st or Lontation of Uneanseional ¢ cortriact or elatee, 1A

pei A2 THD 3l

Fese b furlure of presupposed con

|l . Collateral References.

Low pruccdire on netaer bvime g NalesC2], L
W TV N Nales §

aectinn oF nmls, Luyers right ot

I‘Lgsl:x gl : : Law Review.

Intaltne ot conteacta, T2 ol Uriifurm Compercidd Code section D0ed
qlation of  himitation of i g awt the “counter offer’ plan e uloime
(S ited P57 Nw. UL L. Rev

104-2.208. Course of performance or practizal constructicn.— 1)
tse the contract for sale involves repeated occasicus for performance hy
o party with knowledge of the nature of the p:rformance and ojjeor-
uy for objection to it by the other, any course of performance accepte!
wguiesced in without objection shall be relevant ta determine the mean-
Joithe agreement.
12, The express terms of the agreement ané any such course of
:ormunce, as well as any course of dealing and usage of trade, <hall be
iried whenever reasonable as consistent with each other: but when
heonstruction is unreasonable, express terms shall eontrol course of
firance and course of performance shall control both eourse of dealng
Rusge of trade (section 70A-1-205).
1) Subject to the provisions of the next secticn on modification and
e, such course of performance shall be relevant to show a waiver or
ifeation of any term inconsistent with such course of performan:e.

7 L. 1965, ch. 154, § 2-208. Modlification, “escisvion aad wairer, 70N
2209,
Bleferences. Parcl or exttinsic evidenee, 710
btaner ot Zoods, effect, 7NN 2607, Waiver of buvers ohjectiong,

‘Mement” defined, T0A-1-201, TNA.2-
i efined, v Collateral Refetences
l“" cghte on impraper delivery, Niule-CR54 of eq.

1l

42200, Modification, rescission and waiver —(1) An agreement
:fmx a contract within this chapter needs no consideratior to be
ing.
(% A signed agreement which excludes modification or resciasion ex-
bra tigned writing cannot be otherwise modificd or rescinded, but
|
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SALES TOA2-T1L
Employee stock purchase plan. it eontesded b meaehone Wbl not
Phunhiff upon hecoming erplosee oo PRI terme of warrarty. el er Ry g

chased atock of hotel vorporation agh oot
1o tepurchase agrevinent at agreel proce 1

coplover Jeft empioyment  or wis i
charged. upon dinchurge. title to <tuek
janged to corporat ani{ upon corpora-

tiun's refusel to aecepnt and pav for stock
when tendered, employee ecoull muintain
aetion for agreed price Davice v Semboh
Hote), Ine.. 88 U S1IK, 44 P24 Gry

Measure of damages

The measure of damages. n artian by
wller to recorver proe of ucda sold. vy
matter of general how, Haollaed ook M ey,
. v. Consohidnted Wagon & Murchine Con,,
4 U 44,181 P2

fefunel foorece ve mach ne back npon v
1t ons and an constantly clatoung
henenr of aale and delvery of harvester
an'l

iasting ujen payment of full pur-
chase price, wunned return of machine
Consniidated Wogan & Maehine Co,

Wright, 56 U7 3€2 }0 P. 037,
gromhe fan 75 U124, 290 P 9310

tn kction by seller of harvesting marchine
ta recover purchase price, wherein defend
ant contended that macvine did not fulfil)
terme of warranty, signing of matinfaction
rard by defendant withcut reading its eoy
fents, on representatior of seller's agent
that 1 only rontaired stitement that sgert
v.as present, did not estap defendant fromn

dintin-

denyving <tatemant of sutisfaction in enrd.
Litest Wagon & Machine €0 v,
heveating 7 ns2 Jun P e17, distinguiched
Wherein 0 T3 12 2sA PUT3L

Waiver and estoppe!
In sction by melor of
are to recoves purchna

pries,

70A-2.710. Beller's incidental damages —Incidrntal damages to an
aggrieved seller .nclude any commercially reasonable charyes, expenses or
comiissions ineuarred in stopping delivery, 1 the transpor:ation. care an.d
ustody of gouds after the buyer's breach. in connection with return or
resale of the goods or otherwise resulting from the breach.
Huswry: L. 1965, ch. 154, §2-710. Collatera]l References.

Nalia@2370, 3684, 391().
TN LTS Bales §47T et aeq.

T0A-2-711. Buyer's remedies in general—Buyer’s security interest in
rejected goods.— /1) Where the seller fails to make delivery or repudiates
or the buyver rightfully rejects or justifiably revokes ecceptance thean
with respect to any goods involved, and with respect to the whole if the
breach goes to the whole contraet (section 70A-2-612), the burer may
cancel and whether «r nnt he has done so may in addition <0 recovering so
much of the price as has been paid

‘a) “eover” and have damages urder the next secticn as to all the

goods wTected whether or not they have been identified to the
contract; or

I reeaver lamages for nandehve-y as provided in this chapter (sec-

tion T0A-2.7133,

12} Where the <eller fails to deliver or repudiates the buver may also

(a) if the geods have been identified recover them as provided in this

chapter (section 70A-2-502) ; or

(b)Y in & proper case obtain specific performance or replevy the goods

as provided in this chapter (section T0A-2-716°.

(3) On rightful rejection or justifiable revocation of acceptance a
buyer has a security interest in goods in his posscssion or control for any
pavments n.a-~ .o their price and any expenses reasonablr incurred in
their inspect..  receipt, transportation, carc and custody and may hol!l

91
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T0A-2-711 UNIFORM

such grods and resell themn in like mapner a~ an aggrieved seller

T0A-2-706).
History: L. 1065, ch. 154, §2-71.
Cross-References.

Huyerw bamages for Lecach o rey o
areepted gomds, T2 T4

lhlur‘- rights  on amproger Colver
THA 2T

Cure by oselier of dnoprepe e tentor o
defivery, ToAd2 0

Tnstallment enntract TON 26g

Revebivn Bbemiliy samunisis o 7o\
Yo

Resabe v sellep, Ty 27

Re o ORI ! [ TETTRTY B

mart, Toon Jnes

DI ci=sToNs TN

Answer and counterclaim of buyer
that,
[:h\'(‘v. «
el In
Pl anen:
Ly him
~ton thereoed,
right.
Vourt
onend

i seller’s setian for balane:
ooprice dne snier conttaet
rowent to trinl and wae awarde !l
an hais of reseisston of ¢oontries?
ded rescis
defented hos
ordecol by Supren
o nplEme ot .
ared countercluing s
for violat an
Pretrat Heating & Lighiing Coov,
JATIN PAE B PO 10 A TR
Buyeronstead of hroesone
for heeach of warruty
pore coantenc bl onoLel o
Petron: Vapor
Lumber t°

o

gl Le haet nar p
Bl ot ba e
trnal

Fevers

rew
oty
hiv answer
asl Jda

or

i~

Slever s,

e el
mir
e foar

arting n
[’
prive.

ter

U,
Vapnr
[

"
Preteen:

Choice of remedies.
Lustesd of aniag tor
anespresy oF img led oarranty o
buver may bring netion for
the tart or wron Wright v How
KL . 95 RO TR b
Thougs on he wire ey
sle the boves might vy -
vee botween the viln
wareantbed
in whih
et pecover b
Hros. ©

vithoar
.

bervae e o

.

eondition ol

the
the cotdition
nnght reseind juntend

in o

purehase price. \'lu(lo!

Anderson, 50 U, 310,

Purchaser af nulnur- il
contract mvalviig tenling noof
it detrauded, nay evet ta afirm ontr e
and sun for damoges or he aay ropodi te
or resond vtraet and e ta reever ohd
ecar or wlat o el paid oot onovontrae g,

st albine nt
il

on

sar,

-fVe

Library Services and Technology Act, administered by the

COMMERCIAL CODE

CReet o,

Collateral Raferences.

S 4,0aC3111, Jui ot geq.

TS Sales B94; TR OIS Nl
O

Riglt of action for breacl of u
whirh exproals leas 's open fur 00 -
wieennt or pegotiation the terme ot o
aent ter tle property. oMo A, Lt
Law Review.

N o Bl af Cogegoe 1)
v b S et Leede ender ke |
Pt Cacntie o AN TR I
Vet o T i AR D S T .t
Vi
HOFORMELR LAW
bt e eannar de o0 e e
alternate avd yucens - PR IR
ment of action. wirh hooccted e e
eonelinaive  of N [ TREES N SIS ]
remedy choser mac e et s Ly
Conk V. Cover 3080 p Mor - G
16t |3 E
Defcnse of breach of warranty

Tt s elementury that stipulorg .
ranties nee conditions specedeny £y

hoin etion by selt e -
e pree, Stubitiene wot o ooe
Carn of artiecle st 1
Cans il [
Tiar s 1 4 s
18 3K

Substant
to Lren
Pre tanto

[ AN N}

ot ware ool

Hefens taoo

L ShbT) ottt e -
Pt bise proce N e v .
& M oehane Ce, e UL acn ~r

In action by qeller of e vesto
vhine tn Feeover purchase [ roee
tin that defendant gave .
than five davs’ trind, and far tio0 o
Lroached terins of warranty, w tor .
K where it appeared that harvesor
st of ed after seller’s emple; cos
lefr ol raneh, and 0f ot
B tinued for more b
ing 1od of firve uam it the
~ell own efforts and by its oo .

conxolidated Wagon & Machine ¢
Wright, 56 3%, 1o P&

Lien of buyser.

Bover has no lien an gneds for
af pore lm.e price paid therean unless the:
aeh of warranty e

.-
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TOA-2.T12 UNIFORM COMMERCIAL CODLE

Ernest T Fadler Co. v. Hewser. 166 F. <d was affirmed or appeal. broeo f
W4 cvting eanes feom other jurisdictions ua Cao v Heaser, 166 F. 20 904

well an Williston, Sales, Vol. 2, .d ko,
§4uT, . 1206, Waiver,

Where buver, upon inspectinn a” veuse A buver did not waive hiv ngty o
tables at Salt Take City shippei fram  scind the purchase of an automun . ¢

Lomsiana. promptly notified seller that Lo breach of warranty that it would 1,
rejecte] vegetables hecause of their un- repesteldly taking it back for ai,uey
metelantable condition and requested in-  and repuira, where nothing merr o, .

structions from seller as to their disponi-  tendid than to offer the coller gmple o
tion, and weller instructed buyer to dis-  tumity to put the eao Hion e
pose nf vegetabies at best price obtainalle  woull run. Rtudeii. - T A
wnd, after reswle in aeccordanre therewith, ot 500U 310167

nceepted net proceeds therefrom witlout Burer may wiv. St e
qualification, seller aseented te propasrd lv randyct incan<st LRI
resciasion and diseharge of original male,  ~ach right. Advane o Theo e
ro that Judgment setting amide reparatian Inc. v Stohl 75 U ~ 1T

order in procecdi iz under Federad Perint soshed i U 41 T Vet |
ble Agricultural Cunimoititios Aet of 190

70A-2.712. “Cover’—Buyer's procurement of substitute goods !
After a breach within the preceding section the buver may “eover |
making in good faith and without unreasonable delay any reavn.
purchase of or contract to purchase goods in substitutinn for those due fr-
the seller.

(2) The buyer may recover from tbe seller as damuwzes the diTer.
between the enst of cover and the contract price together with any i
dental or cons:quential damages as hereinafter defined (section 700271
but less expenses saved in consequence of the seller’s breach.

(3) Failure of the buyer to effect cover witkin this s>ction does i
bim from any other remedy.

History: L. 1985, ch 164, §2-712 Chdigatien of goad &) Tyt
Reasonalide tome. 708 1 20y
Cross-References. Rewde by weller, Toy 270
Buyer's damages for nondelnvery or e
pudiation, T0A 2 713 Collatera) Beferences.
Buyer's ineidental and conecpuen it SaleaC=418(7
damages, TUA-2-T10, “w LR Najes § 038

3
BRuyer's righl to apecific performanee or

replevin, T0A-2-716,

70A-2-713. Buyer's damages for nondelivery or repudiation
Subject to th: provisions of this chapter with respeet ta proof ..f ¢
price (section 70A-2.723), the iceasure of damages for nondela
repudiation by the seller is the diference between the market pri-
time when the buyer learned of the breach and the contract price to¢
with any incidental and consequential damages provided in this <l
(section TOA-2-715), but less expenses saved iu comsequence of the sel
breach.

(2) Market price is to be determined as of the place for tender
cases of rejection after arrival or revocation of acceptance, as of the P

of arrival.
History: L. 1965, ch 154, § 2713, Ruyer's right to apecific performas:
replecin, TDA-2.T16,
Cross-References. T'ronf of murket price. time and |
Huvera procurement of subatitae geeds, T2 723

AT {

94
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T0A-2-715 UNIFORM  OMMERCIAL CODE
(2) .The measgure of ditnagres {ar breach of warranty is the difference
st the time anc place of aceeptanee between the value of the goods ac-
eepted and the value they would have had if they had been as warranted,
unless special circumstances show proximate damages of a different amount.
(3) In a proper case any incidental and consequential damag-s under
the next section mey also be recoverzd.

History: L. 1945, ch. 154, § 2-714.

Cross-References.
Rurden of estallishing breach after e
L TOAL2 60T,
yer's dumages for nomdelivery or re.
pudiation, THA-2.713
Buyer's inententa)
dumagres, TON-2T15.
Buyer's remedies in geseral Toa 2 710
Deduvtion of sdamages from the price,
T0A T

amd  conseryential

t cuntorming” to coa-

TOHA-Z D (L
Hevoeation of teveptance in whoe e or m
part, TUA-Z G0N,

Collateral References.

SalenC244y, 427,

78 U.J.N. Sales §§ 520, 540 et sey.

Barred claim of breach of warrinty as
aubject of xetoff, counterclaim, or eross
aetion. 1 A. L. R. 2d 471, 684,

Breach of wirranty a< to title ar within
Atututory  provis ou reqanating notice  of
breach of warenty o ~uie of guody, 114
AL RO ToT,

Buver's return of <ubjoct of sile and
aeceptinee of return of or eredit for tle
purchase prive ax affeeting right to recover

70A-2-715. Buyer's incidental and consequential damages.—(1)

special damages for bhreach of w1 e
137 A, L. R. 1077,

Form and subatance of motiie wiu
huver of goods must give in order 1o 4,
cover damages for meller's Lreach ot w
ranty, 53 A, L. R. 2d 270,

Measure in elements of recovery of b -
cr rescimling asle of domne Bi
er's breach of warraniy,
3

of warranty of title to personul pr .
ax the value of the property or the .
pluw interext, 13 A L R. 24 1372,
Purchasce's use or sttempted use of
vles known to be defective un affecting
~ recoverable for brench of wi-

ranty, 4.
Right of denler agninst his vendur in
case of Lreach of warrunty ae to artie
2 LR3I and 64 AL LR wn

Time within which buyer of gooda mu--
give notice in order to recover dapnag
for seller’s breach of express wartant:
41 AL L. R 12,

Vse of article by
ripght to rese I’
ra lll_\ . ar
vontroct,

1t

buyer as wiiver

Tt

dental damages resulting from the seller’s breach include expenses reasor
ably incurred in inspection, receipt, transportition and care and eustuwis
of goods rightZully rejected, any commercially reasonable charges, expens. -
or commission:s in connection with effecting cover and any other rvasonabi-
expense incideat to the delay or other breach.
(2) Couscquential damages resulting from the seller’s breach include
(s) any loss resulting from general or particular requirements an.i
needs of which the scller at the time of contracting had reason t.
know and which could not reasonably be prevented by cover or
otherwise ; and
injury to person or property proximately resultiog from any
breach of warranty.

(b)

History: L. 1966, cb. 164, §2-715. Fxcure by failure of presuppose! oo,
ditinns, 704-2-815.
Cross-Referencer. Obligatiuu of gnod faith, 70A-1-

Rewmedies liberally administere
1,

96

Contractual modificibion wr bimcatior of
remcdy, TUN-2 T,
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