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Attorneys for John Nikols

IN THE UTAH COURT OF APPEALS

JOHN NIKOLS

Plaintiff and Appellant,
V.
GOODMAN & CHESNOFF, a Nevada Case No. 20080503-CA
Corporation, and DAVID Z.
CHESNOFF,

Defendants and Appellees.

JURISDICTIONAL STATEMENT

This Court has jurisdiction pursuant to Utah Code Ann. § 78 A-4-103(2)(j) (2008)
because this case was transferred by the Utah Supreme Court. The Honorable John Paul
Kennedy, Third District Court, Salt Lake County, State of Utah, entered Judgment

denying Appellant’s Motion for Discharge of Writ of Attachment on April 29, 2008.

STATEMENT OF ISSUES PRESENTED FOR REVIEW: PRESERVATION

Issue 1: Did John Nikols establish that he held the four Murray properties in a

purchase money resulting trust where they were titled in his son’s name?



Standard of Review: The court will not disturb a trial court’s findings of fact

unless the evidence clearly preponderates against it in reviewing the creation of a

purchase money resuiting trust. In Re Estate of Hock, 655 P. 2d 1111, 1114 (Utah 1982).

Preservation: Counsel for Appellant argued that the intent of the trustee is
irrelevant to the creation of a purchase money resulting trust, in which the intent of the
grantor is determinative. R. 2953: 126 (15-19).

Issue 2: Did the court err in imposing an adverse inference against John Nikols
after it conditioned Michael Nikols’ testimony upon a waiver of his privilege against self
incrimination?

Standard of Review: Questions of law are reviewed for correctness. State v.

Harmon, 910 P.2d 1196, 1199 (Utah 1995).

Preservation: Counsel for Appellant objected to the court’s ruling that John
Nikols could not call Michael Nikols to the stand unless Michael waived his privilege
against self incrimination. R.2953: 118-19.

Issue 3: Did the district court err in drawing an adverse inference against John
Nikols when Appellee Chesnoff chose not testify in support of his two claims: that he
relied on the title to secure payment and that John was also a debtor?

Standard of Review: Questions of law are reviewed for correctness. Harmon, 910

P.2d at 1199.
Preservation: Counsel for Appellant told the Court she welcomed Mr. Chesnoff’s
testimony regarding conversations he had with John Nikols and that it was not her

position to prevent Mr. Chesnoff from testifying on his own behalf. R. 2953: 135 (7-9).


file://'/pprlhnl

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Utah Code Ann. § 25-5-4, Utah Rules of Evidence 608 and 609, and Utah Rule of

Professional Conduct 1.6 are in the Addendum.

STATEMENT OF THE CASE

Appellee Chesnoff obtained a judgment against Michael Nikols for unpaid
attorney fees. As a creditor of Michael Nikols, Mr. Chesnoff cannot attach property titled
in Michael’s name but owned by Michael’s father, Appellant John Nikols. The Court
found John established a purchase money resulting trust, based on his testimony and
evidence he made the mortgage payments and incurred all other obligations. The Court
erred, however in ruling that, John’s prima facie case alone, with no evidence presented
to the contrary, was overruled by two adverse inferences against him for failing to
“produce” witnesses he was under no obligation to present. The Court erred in allowing
those inferences to serve as a substitute for affirmative evidence of Mr. Chesnoff’s
claims. These inferences against John, without corroborative evidence supporting Mr.
Chesnoff’s defenses, were insufficient to override John Nikols evidence of a resulting
trust in his favor.

STATEMENT OF THE FACTS

The Properties Mr. Chesnoff Attached

John Nikols, a Greek immigrant, established Coachman’s Restaurant at 1301

South State Street when he purchased the land in 1975. R. 2953: 45 (1-2). The 1301



South State Street property has been titled in John Nikols’ name for its entire existence
and in its 33 years has become a fixture in Salt Lake City. ' R. 302, Exhibit A.

To further invest in real estate, in 1978 John Nikols purchased a plot of land facing
State Street at 4338 South (“the primary property”). R. 2953: 53 (6-7); 88 (9-16). The
primary property has also been titled in his name since its existence. R: 2953: 99 (18-21).
Abutting properties to the primary property later came for sale. R. 2953: 90 (12-15). In
1988 and 1994 John purchased four lots adjoining his primary property to establish a
larger, more valuable investment. R. 2953: 90-91. These four properties (“the four
Murray properties”) are the subject of this appeal.

The first addition came in 1988 when John purchased three adjoining lots to the
primary property.2 R. 2953: 58-59; P. 89 (14-23). At his realtor’s suggestion, John titled
these first three properties to his son, Michael Nikols, because he wanted to secure an
immediate purchase and was not sure of the status of outstanding judgments against him.
R. 2953: 60 (1-19); 76 (3-18); 90 (3-7); 97 (7-9). The second addition came in 1994
when John purchased the fourth adjoining lot, also titling it in Michael’s name.’ R. 2953:
60 (1-19). He did so for continuity and ease.

The Encumbrance

The four Murray properties became encumbered on November 18, 2004 when

Michael Nikols was indicted on one count of conspiracy to distribute narcotics and one

! John Nikols’ residence at 2256 Lakeline Circle also has been titled in his name since he
urchased it in 1976. R. 2953: 51 (1-6); 105: (16-18).
These properties are located at 71 East 4340 South, 85 East Edison Avenue, and 75 East
Edison Avenue. R. 2953: 51; 105.
* The fourth property is located at 72 East Fireclay Avenue.

4



count of possession of one or more firearms in furtherance of a drug trafficking crime. R.
800, Attachment 4. The indictment included a notice of intent to seek criminal forfeiture
of real and personal property titled in Michael’s name. Id. The federal government’s
seizure included the Coachman’s Restaurant at 1301 South State Street and the four
Murray properties. The government also attached Michael’s residence at 1402 West Van
Buren Avenue in Salt Lake City, which he purchased in approximately 2001. Id.

Michael retained Mr. Ron Yengich as counsel. R. 532: Attachment B ( 6). Mr.
Yengich did extensive work on Michael’s case, filing numerous motions. After his
extensive work on Michael’s case, the Court discharged Mr. Yengich on June 2, 2005 for
a conflict of interest based on the government’s claim that it intended to offer one of Mr.
Yengich’s former clients a reduced sentence for providing information against Michael.
R. 532: Attachment B (] 7). His discharge came just three months before Judge Cassell’s
firm final change of plea deadline of September 27, 2005. R. 355: (] 4).

The Initial Consultation with Mr. Chesnoff

To replace Mr. Yengich, Michael hired Las Vegas attorney David Chesnoff.
Michael and his father, John Nikols, initially met with Mr. Chesnoff in his Las Vegas
office on or about July 2, 2005 (the “initial consultation”). R. 355:(f2). During the
initial consultation John and Michael made it clear that the forfeiture aspect of the case
was critical because John owned the Murray properties. R. 2953: 3-9. John explained to
Mr. Chesnoff that the Coachman’s was titled in John’s name and Michael had never had
any ownership interest in Coachman’s, that John had titled all four Murray properties in

Michael’s name as an asset protection strategy, and that Michael never paid for them and



never had actual control of them. R.2953: 95 (5-13). At this meeting, Mr. Chesnoff told
Michael and John that the forfeiture claims could be easily addressed and that he would
hire forfeiture expert to dispose of the forfeiture claims. R. 532: Attachment A (Y 10).

For his services, Mr. Chesnoff charged Michael Nikols a nonrefundable flat fee of
$350,000. The parties did not discuss whether the fee would be adjusted if Michael’s case
did not go to trial. R. 532: Attachment B ({ 10). John Nikols emphasized to Mr.
Chesnoff that clearing the Coachman’s Restaurant of the government’s lis pendens was a
priority because John needed to borrow against the Coachman’s to pay Mr. Chesnoff’s
fees until Michael could pay him back. R. 996, Exhibit A: 4 (] 1, 2).

Mr. Chesnoff’s Representation

Before Michael Nikols accepted a plea, Mr. Chesnoff appeared three times. His
first and second court appearances in Michael’s case were at status conferences on July
15 and September 29, 2005. R. 639, Attachment F; R. 421, Exhibit C. On October 6,
2005, Mr. Chesnoff attended a Court hearing to discuss Michael’s detention. R. 996,
Exhibit 2. During his appearances, Mr. Chesnoff, as an officer of the court, told the
Honorable Paul Cassell that the property attached to the government’s claim was not
Michael Nikols’ and that no portion of Michael’s drug proceeds had been used to pay for
the land. R. 421, Exhibit C: 6 (13-21); R.996.

On October 18, 2005, three months after Mr. Chesnoff filed his appearance,
Michael pled guilty to count 1 of the Indictment. R. 800, Exhibit 6: 18. That day he was

sentenced to seventy (70) months custody. Id. The settlement required him to pay a



$200,000 judgment in lieu of the government’s foreclosure of the properties identified in
the forfeiture claims. R. 800, Exhibit 7.

Post-Plea Events

On his son’s behalf, John Nikols paid the $200,000 forfeiture settlement to clear
his properties even though he was under no legal obligation to do so. R. 1957: 6 (] f, g).
The Government then released the lis pendens on all six of the real properties. R. 800,
Exhibit 7. However, the $200,000 was returned to John and the lis pendens was
reinstated on the properties on October 16, 2006 when the federal court granted
Michael’s petition to withdraw his plea. Michael’s criminal case is currently pending
trial.

Mr. Chesnoff’s Current Collection Suit

Mr. Chesnoff and his firm filed suit on December 9, 2005 against Michael Nikols
seeking $190,000 in legal fees he had not received toward his $350,000 flat fee. R.1.
Three days later, Mr. Chesnoff motioned for a prejudgment writ of attachment on six
parcels of property, including the Coachman’s Restaurant, which he had actual notice
was not titled in Michael’s name. R. 27. The following day, Mr. Chesnoff filed a new
motion for prejudgment attachment, this time requesting that it be ex parte. R. 39.
Michael answered and counterclaimed on January 20, 2005. R. 107. John Nikols
commenced his own action against Mr. Chesnoff and his firm alleging malpractice with
respect to his handling of the forfeiture claim. R. 133. The two cases were consolidated.

R.157.



On summary judgment, the Court found that Michael was Mr. Chesnoff’s debtor
for the outstanding amount and that there was no basis for John’s claims since there was
no attorney-client relationship between John and Mr. Chesnoff. R. 1957: 4-6. The
Court’s order made four relevant findings: first, Michael entered into a retainer
agreement for $350,000 with Mr. Chesnoff and owed the principal amount of $190,000 to
Mr. Chesnoff; second, that there was a dispute of actual ownership regarding the
properties and further discovery was required; third, there was no attorney-client
relationship between Mr. Chesnoff and John; and fourth, the $200,000 settlement in lieu
of forfeiture on the four Murray properties “was against Michael only, and John was not
obligated to pay the $200,000 judgment, nor was he a party to the plea agreement.” R.
1957: 4-6.

After obtaining summary judgment, Mr. Chesnoff sought to execute the writ of
attachment and satisfy his judgment against the four Murray properties. R. 2041-43. John
Nikols opposed execution of the writ, arguing that he created a purchase money resulting
trust as owner of the properties. R 2953: 126.

Evidentiary Hearing

At the evidentiary hearing, John Nikols restated his claim of ownership. He
explained exactly how he found and purchased the properties and why the properties
were titled in his son’s name. R. 2953: 58-59; 89 (14-23). Michael Nikols proffered that
he was prepared to testify that the properties were not a gift to him but indicated that he
would assert his Fifth Amendment right against self incrimination if questioned about

matters relating to his pending criminal trial. R. 2953: 118-19. Mr. Chesnoff argued that



he could not fully cross examine Michael and impeach his credibility if he was unable to
ask him about facts underlying the pending criminal charges. R. 2953: 142 (18-21). The
Court agreed and held that Michael would not be permitted to testify about the
conveyance in 1988 and 1994 unless he waived his Fifth Amendment privilege and
responded to questions about the pending criminal charges. R. 2953: 120 (3-8). Michael
Nikols declined to waive his Fifth Amendment rights and proffered his deposition
testimony taken by Mr. Chesnoff’s counsel. R.2953: 120(9). The Court declined to
accept the deposition based upon the representation of Mr. Chesnoff’s counsel that the
deposition was inadequate. R.2953: 117 (13-15). John Nikols then submitted his case
on the evidence he presented.

Instead of presenting evidence to rebut John Nikols’ evidence, Mr. Chesnoff’s
counsel stated that if Mr. Chesnoff testified Michael’s attorney-client privilege would be
waived and his testimony would adversely effect Michael’s criminal case. R.2953: 117
(2-7); R. 2953: 129 (8-11); R. 2953: 155 (10-20). Michael also refused to waive his
attorney-client privilege about privileged communications he had had with Mr. Chesnoff
about his criminal case. R.2953. Mr. Chesnoff did not take the stand to testify regarding
discussions between himself and John Nikols. R. 2953.

The Court found John met his burden but allowed the improper adverse inferences
— and nothing more — to eliminate John’s prima facie showing:

“I’m troubled by the fact that it appears that, at least from one side of the

testimony, that John Nikols has invested his money in buying these properties and

that he’s claimed that he’s regarded them as his properties ... I mean, I don’t — I
don’t think that you win just by presenting the prima facie case.”



R. 2953: 152-53.
The Court’s final order included, in part, the following findings of fact and
conclusions of law:*

John Nikols and his son both expressed their desire that David Chesnoff not
testify regarding the issues before the Court, including issues of credibility
of John and Michael Nikols. R. 2930.

Michael Nikols’ refusal to testify and the opposition of Michael and John
Nikols to the testimony of David Chesnoff were prejudicial to the ability of
Chesnoff to be able to present his position in this matter in a full and
complete manner. R. 2930.

John Nikols has not presented testimony from available and knowledgeable
witnesses (Michael Nikols and David Chesnoff) to support his claim
regarding the existence of a resulting trust in his favor regarding the Murray
properties. R. 2930.

The Court therefore presumes that the testimony of Michael Nikols and
David Chesnoff, had it been presented, would have been adverse to the
claims of John Nikols regarding the purported resulting trust. R. 2930.

The Court concludes that John Nikols failed to meet his burden of
establishing that a resulting trust existed with respect to the Murray
properties. R. 2930.

John Nikols commenced this appeal shortly thereafter. R. 2930.

SUMMARY OF THE ARGUMENTS

John Nikols conclusively showed a resulting trust in his favor by establishing that
he intended to retain the beneficial interest in the property and by showing he was both
benefitted and burdened by the land. Any intent to avoid his creditors when the resulting

trusts were created in 1988 and 1994 does not eliminate his current equitable interest in

* Counsel for Mr. Chesnoff submitted a proposed order to which John Nikols submitted
objections.
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the properties — it only allows Ais creditors as of that time to pierce his interest. Michael
Nikols’ creditors cannot reach what is owned by Michael’s father.

The Court erred in drawing an adverse inference against John Nikols based upon
Michael Nikols’ failure to testify. The Court erroneously conditioned Michael’s
testimony on a complete waiver of his Fifth Amendment right against self-incrimination
in an unrelated criminal case to permit opposing counsel to impeach his credibility. Mr.
Chesnoff’s counsel could have questioned Michael about his involvement in the transfer
of title and his father’s intent without questioning him about his involvement in drug
dealing and communications made to Mr. Chesnoff regarding that case. Moreover, Rules
608 and 609 of the Rules of Evidence prohibited Mr. Chesnoff from cross-examining
Michael Nikols about the facts underlying the federal drug and firearm charges.

It was error to draw an adverse inference against John based upon Mr. Chesnoff’s
failure to testify unless he could divulge harmful, privileged communications that were
irrelevant to John Nikols’ representations to Mr. Chesnoff regarding payment to him.
Mr. Chesnoff could have attempted to establish these claims against John Nikols without
violating his attorney client privilege with Michael Nikols. Mr. Chesnoff could not have
relied on the properties’ bare title as a surety because at the time the fee agreement was
signed he had actual notice of John’s claim of ownership and that the property was
encumbered by the federal government’s criminal forfeiture action. In addition, Michael
Nikols — not John Nikols — was Mr. Chesnoff’s debtor as evidenced by the plain language
of the fee agreement, the absence of any written guarantee and the Court’s prior order

finding that John was not the debtor. The Court erred in imposing an adverse inference
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against John Nikols where there was no logical expectation that John would produce Mr.
Chesnoff as a witness to establish his claim John Nikols had no obligation to call Mr.
Chesnoff to the stand to permit Chesnoff an opportunity to establish his defenses.

ARGUMENT

APPELLEE DAVID CHESNOFF CANNOT ATTACH PROPERTY TITLED IN HIS DEBTOR
MICHAEL NIKOLS’ NAME WHERE HE FAILED TO OVERCOME EVIDENCE
APPELLANT JOHN NIKOLS PRESENTED ESTABLISHINGTHAT HE HELD A RESULTING
TRUST IN THE PROPERTY.

John Nikols established that he retained a purchase money resulting trust in the
beneficial interest of the four Murray properties when he put its legal title in his son’s
name. The Court erred in applying an adverse inference against him, overcoming this
evidence without evidence to the contrary, simply because he did not call more than one
witness and because Appellee Chesnoff chose not to testify on his own behalf.

The district Court erred in three ways. First, it erred in concluding that John Nikols
failed to establish a purchase money resulting trust in his favor in the land titled in his
son’s name. Second, it erred in assigning an adverse inference against John Nikols after it
conditioned Michael Nikols’ testimony on a wavier of his right against self incrimination
in the pending criminal case Finally, it erred in drawing an adverse inference against John
Nikols when Appellee Chesnoff chose not to rebut John Nikols’ evidence by testifying in
support of his two claims.

Because the four Murray Properties are held by John Nikols in a purchase money

resulting trust, Appellee Chesnoff cannot reach them to satisfy the judgment he obtained

against John’s son Michael.
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L. JOHN NIKOLS ESTABLISHED THAT HE HELD THE PROPERTIES IN A
PURCHASE MONEY RESULTING TRUST.

The Court erred in finding John Nikols did not establish a purchase money
resulting trust where the evidence showed he intended to retain the equitable interest and
was at all times both benefitted and burdened by the land.

When a parent pays consideration for land but titles it to his child, the courts
presume that the conveyance was a gift. John Nikols conclusively rebutted this legal
presumption by showing a resulting trust in his favor in two ways. First, he established
that he intended to retain the beneficial interest in the property since the date of purchase.
Second, he showed he was both benefitted and burdened by the land. Any intent to avoid
his creditors when the resulting trusts were created in 1988 and 1994 does not eliminate
John’s current equitable interest in the property — it only allows Ais creditors as of that
time to pierce his interest. Michael Nikols’ creditors cannot reach what is owned by
Michael’s father.

A. JOHN NIKOLS ESTABLISHED BY CLEAR AND CONVINCING
EVIDENCE THAT HE INTENDED TO RETAIN THE BENEFICIAL
INTEREST IN THE PROPERTY.

A resulting trust is created where one disposes of property under circumstances

that suggest that he does not intend for the titleholder to have the beneficial interest in the

property. Likewise, a purchase money resulting trust is implied where one person pays

for the purchase of land but titles it in the name of another. Hock’s Estate, 655 P.2d at

1115.

13



A sufficient showing that one other than legal titleholder paid purchase price for
property makes prima facie case that beneficial ownership rests in the payor. Hocking v.
Hocking, 394 N.E. 2d 653, 657 (Ill. App. Ct. 1979). It is undisputed that John Nikols paid
for the four Murray properties Mr. Chesnoff seeks to execute. R. 996, Exhibit 2: 23-24;
R. 421, Exhibit C: 16 (13-21); R. 2953: 140 (18-21); R. 2953: 40-41.

John Nikols conclusively established the critical element of establishing a
purchase money resulting trust by showing he intended to retain ownership of the land.
When a parent pays consideration for land but titles it to his child, the courts presume that

the conveyance was a gift. See, e.g.. In Re Clemens, 472 F.2d 939, 943 (6th Cir. 1972).

This presumption can be rebutted by clear and convincing evidence that the parent

intended to retain the equitable interest in the property. Id.; See also Hock’s Estate, 655

P.2d at 1114 (to establish a resulting trust the evidence must be clear and convincing).
When this presumption is rebutted, the beneficial interest of the property is held in trust

for the payor (the parent) from the time of the original conveyance. Wilson v. St. Clair,

286 S.W. 2d 554, 556 (1955); Hocking, 394 N.E. 2d at 657. This is true even if his

purpose was to avoid judgments against him. Hicks v. Lindell, 573 P.2d 716, 717-720

(Okla. App. 1977); See also Hocking, 394 N.E. 2d at 658.

John Nikols intended to, and did, remain the equitable owner of the properties
even though they were titled in his son’s name. T. 2953: 106 (22-25). John has owned
the primary property facing State Street for 30 years. He was trying to expand that lot.
When abutting lots came for sale, he bought them to expand his investment. R. 2953: 58-

59; 89 (14-23). His intent to expand a lot that was already titled in his name
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demonstrates his intent to retain ownership in the newly-acquired, contiguous four
Murray properties.

The presumption of a gift is rebutted if there is evidence that the parent’s intent
was to retain the property for his own future security, for estate planning purposes, or
titled it in his child’s name at a bank official’s suggestion. Clemens, 472 F.2d at 944
(parent’s intent to secure property for future security sufficient to establish resulting
trust); In re Moodie, 362 B.R. 554, 560 (Bankr. S.D. Fla. 2007) (parents’ intent to ease

estate planning sufficient for resulting trust); Chamberlin v. Chamberlin, 359 A.2d 631,

632, 634 (N.H. 1976) (resulting trust created in favor of parents when they placed the title
in joint tenancy at a bank official’s suggestion). John Nikols testified at the Evidentiary
Hearing that he titled the property in his son’s name as an asset protection strategy to
ensure a quick purchase where he may have had outstanding judgment liens and to
maintain consistency thereafter. T. 2953: 60 (12-13). He stated: “The only intent was to
secure the properties that day. And did not have no problem to put it on my — on
Michael’s name. And it was, like I says, it was a suggestion of one of the realtors there.”
T. 2953: 91-92; 106 (14-16) (22-25).

John Nikols also testified at the evidentiary hearing that he and Michael discussed
the arrangement in detail:

“I said, ‘Listen, I have to buy this property’ — they knew all the time I needed

those properties. I needed them for the first property — the front property. So I

said, “You’ve got a technicality there that it’s a lien right now against it.” He

knows (inaudible) today I had to put it on somebody’s name. I said, ‘I want to put

it on your — your name.” And is there any objection? He said, ‘No. I have no
objections whatsoever.’”
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Id. In an affidavit to the Court, John Nikols likewise stated:
“When I purchased the four Murray properties, I was concerned they might be
subject to a judgment lien. As an asset protection strategy, I therefore had the
properties titled in Michael’s name. Before closing on the four properties I
explained to Michael that they were not a gift and that I did not intend for Michael
to own or control these properties . . . They have never been used by Michael and
Michael always understood that I was the true owner of such properties.”
R. 996: 9 § 35. See also R. 2953: 106 (6-9). At all times, Michael Nikols understood he
held only the legal title. R. 1824: § 6.
John Nikols also rebutted the presumption that he intended to give the propeity as
a gift by showing that he routinely placed his property in Michael Nikols’ name. The
Supreme Court of Montana held that a father clearly and convincingly established that a
gift was not intended where he and his son established a practice w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>