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BRIZr OF &PPRLL.DY

STATERLRT OF FaC?8

Or the 2uth day of July, 1346, the aspellant
suffered an injury arising out of and in the course of
his esployment with the Genevu Steecl Company et Lrager-
ton, Utah, when beo fell anc buapsd his back o a cornse
of a tie (tramscript of first heariig page 6)

1t was admitted thet the .eneva JSieel Compeny was
at the tims of the aceident or July 46, 1:.i5; & self iu-

swrer, w»ith three or 'or¢ swployees ard under the provie
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Svwe wu wme worsmap-s Lompensation Act, It was aleso ade
aitted that the applicant was imjured in an accident aris-
ing out of and in the course of his esployment with the
Geneva Steel Cozpany oo the 26th day of July, 1946, The
appellant went to the local hospital at Dragerton in the
evening of the seke day and an exsmination was made by br/
Andersom and later by Dr. Columbe, Upon examinstion, Dr.
Columbe diagnosed the case as bruised baock and neck and
left shoulder and filed his report with the Industrial
Cocmission, The appellant was given treatment at thw
conpany local hespital to relleve the pein and was release
ed for work on the 3rd day of September, 1946, MNr. Lawe
returned to work aid comtinued or the job for three days
when he was cospelled to stay at home besause of his pain
and imebility to work {tramseript of first hearing page
7)¢ On the 17th day of September, 1946, an application wes
filed with the Irdustrial Commission for the purpose of de~
ternining the nature and the extent of the appellsnt' ine
Juries. 4t this time &n examination of the appellant was
sgde by Dr. Okelberry and a copy of this report was iiled
with the Conmission ari a copy iurnished to Or, Lindem,
head of the medical staff of the deferdent, Geneva Steel
Company. The hearing on the application was duly set for
the 15¢h day of Cotober, 1946, On the 10th day of
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Oc‘i-t“bor, 1940 , LTs men nqm«d the agpellant to re-
port to the St. ¥arks Hospital and he was there exanined by
Pr. kartin €, Lindem, end Dr, Lindem then concluded the
appellant had = spondylelisthesis and had rroeived some
injury (trarseri:4 of first hearing page 47 and operated
the Coceyx (tramseript of first hearing pa.e 47) and the
appellant was+ again released for work on the 8th day of
Kovember, 1946 by Dr. NMartin C. Limdem, ut the sppellant
was not adle to izmedlataly return to work, but sfter a
yoriod of one week he returned to work, but was uradle o
eontinue (transeript of first hearing page 9).

ahen the appellant'es applicatiorn wae still pending
the Industrial Commission ealled the appellant to appear
bsfore the Advisory Beard for zn exapirstion on lareh 14,
1947, and at the comclusion of th- examination the Board
determined thet his condition had become fixed on the 22nd
day of December, 1946, and rated his permanent loss of
bodily function as 15 per cent., This recommendatior of
the Advisory FPoar’ was rejscted Ty the aprellsmt on’ ree
quest wae made that his application for & formal hesring
or the iesue be sot for hearing,

it the hearing on Ueteber 22, 1947, it was stipue
lated »r counsel thet ¥r, Laws received a eorjpemsable ip-

jury on the 26th day of Jrly, 19/6 (tremseript of first
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Rotis . 0f ké-a ©je 3re wans weovallied that he hud worked cone
tinuously throughout his life at herd manusl labor sithout
any troudble to his back of any kini (tramseript of first
hearing page 11). The company examinsd kir. Laws prier to
his espioywent, .ut rated him unesployable for heavy work
because of Fhyoreba and Simusitis, but not decsuse of any
physical condition of his back (tramsoript of first hear
ing page 45).

vre Okelberry testified that he had exacined hr.
Laws on the 13th day of Septesmber, 1946, and that it wae
his opinion at that time thet br. Laws was Plsabled be=
cause of ap injury received in an accident which ocourred
on July 26, 1946, That the imjuries received ¢y ir. Laws
were a contusion of the Dovsal regien of the spine and to
the Sacrol Cogcygeal Junction with dislocation of the
eocayx snd a low back sprain with an aggravatfon of a pree
existing spomdylolisthesis. That thers was alsc some evie
dence of o partial rupture of the inter-vertebral élae; o
That there had been come degree of sprain al the base of
ths neck ar at the cervical dorsal jumetion, That the
pre=existing spordylolisthesis had besn aggravated by
the imjury, Jhat a culmimation of the pre-existing cone-
genital defect plus the fn:ury resulted in 4 very pere
sistent disability and in his opinion ir. Laws would
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VIR T W
ok ﬁm ‘ A
BCe svuwres wisvis @ sjanas :welOh wae porformed to statale

i3 the baok (tramsorijf of first hearing pages 1i-l:=ls-20

Or. Lindex refused to recogniss that any dleability existed
end susmarised his findings in these wordess The whole obe
servation has been that myself and my colleoagues 1s that
Kr. Laws 18 sufferimg froz sozething hysterical or he i3 a
Plain malingerer (transeript of first hearing page 49).

Thet kr. Laws was 1ot able to work when he mas rew
leased for work by ir. Lindem on September 3, 1346, dut
econtinued to suffer peim and xas contimually umatles to
work frox the date of his injury on July 26, 1546 to the
date of the hearing on O:toter 2ipd, 1946 (tramseript of
first bearicg pegee 11 and 22;.

The Commission rendered ite decision in this matter
on the 24th day if December, 1946, snd determined that the
appellant wes not ic meed of further medical treatement and
that his conditior hed becoms fixed on the 22nd day of
Decender, 1946 and that he had suffered a permanent 1oss
of bedily function of fifteem per cemt.

After thus decision was rendered by the Commiszsion,
and within the time allovwed by law in which to file & pee
tition for a rehcaring, the eppellent went to the L.D.2.
Hospital and on the 19th day of January, 1948 ir. Laws
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apiral fusior on the apyellant's back. Thul on the 22nd

day of Jspuary, 1948, and withir the time allomed by law
the appellant filsd with the Industrial Commissior a petl-
tfon for s reheariry of the metter on the rerils o the
grounds of the nexly discovered evidence made availahl: by
ths operation, ern< this petition was inly grerted and the
matter caze on regulsrly for hzgring on the "th dey of
June, 19474 it the rehsaring of the mstter tﬁ evidsonoe
was without disputs that the spiellant had had @ rro-exist-
ing congenital defect of the back which had been af ravated
by the injury of July 26, 174 and thst this pre-cxisting
congenital defset had rreventsd tha injury of July 7., Y36
fror recoverir. in the pormal murmor and thet a splral
fusion was the proper therapsutics and that he weg 4n foct
totally disstled for work during the whole period frop July
26, 1946 Lo the date of his spiral fusion operation on Lhe
19th dey of J«puary, 1948 (trenscript of reh:arin; rages
11.22;,
In the decision of the Industrisl Commiszion on the
rehearing the Coamission founds
*That there had been mo chur e in the yhy«i-
cal conditiem of the appellant sinece the
avard rade the aprlicant or December 24th,
1947 ana there.ore conclude that the award
made to the arplicart on December 24, 19.7

was corgidered adequate.to cover the total
disa’ 111ty sulfarsd by the ~-nlicert as a
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GALTIED SRy I s
well u8 the permunwit partial disability
which the applicant had on Decemter 24,
1946 as a remlt of sueh injuries,®

ERSOELS Ul 8K THE ATYCLLaKT KELIES POR
AMULING THE adise OF THa IROUCiNIAL COMY1JSION

BREOUR KULBIR ONE
The refusal of the industrial Commiszior to render
a decisior on the rehsaring sodifying ite previous decision
of December 24, 1947 on the grounds that the applicant had
shown no chelije in his physim; w;;&;.ﬁiom since the dale of
the ori. iral decisio: of X)amg;r by 1HH was contre to
law ard was error,
BEROR HULER THO
The Cormission commitied error ix not ewarding the
applicant further compensation frem the <5ih day of .ccosue
ber, 19i% to the date of the rehesring.

EHEOR ¥

i THRIE

The Lommisszicn cosmiited error in not swarding the
asppellant the asdleal and hospitel expenses incurred incie
dental to the operatior of January 1%, 194it.

BRIGR husdBi Foln

The Commission coxmitisd error ir not continuing iba
pagment o1 cospehsation to ibe appellant from the date of
the rehearing unt!l such tise as the Commissior should

deternine in further ;roceedings the sxact date th: :.: -il-

prsgred il 8. P # wwwz 0 zm(mp covide /\ Institute /\il/\u/m and Library Services
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the ajppoisanv suca compensavion for his partial permanent

loss of bodily function as he was thep entitled.

ARGUKEENT ON ERROR NUMCER ONB
THE REFUSAL OF THE INDUSTRIAL COLMISCION TO
HpbLER 4 DECISION ON THi REBEARING KODRITYING
ITS PREVIOUS DECISIOK OF DECEMBER 24TH, 1947
ON THE uROUNDS THAT TLH. APPLICANT HAD SHOWN
KO CHANGE IN HIS PHYSICAL CONDITION SIKCE
THE L. CISION OF DECEMBER 24TH, 1947 was
CORTRA TO LaW,

The language of the Commission clearly iniicates that
the Industriak Commission misinterpreted the statute and was
of the opinion that in order for the Commission to render a
different award than was rendered on the 24th day of Decembe:
1947, it was incumbent upon the appliecant to show some chang
in his condition between the decision of December 24, 1947

and the rehearing on the 9th day of June, 1948. The languag:
of the Commission in its findings 1s so plaim and umequivoeu:

as to preclude any doubt that the Commission was misguided a

to the law,

#4fter hearing the testimony in the case
and reviewing the same as set forth in
the tramseript and other documentary evie
dence, the Commission finds that there
has been no change in the physicel condi-
tion of the a;pliecant zince the award rade
on December 24, 1947, and therefors con-
cludes that the award made on Uecember 24,
1947 was adequate.”

from such language it is periectly apparent that the
Cozmission assuned that before the applicant was entitled to

a different award than the Commission mede on December, 24,
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L& iy “OE appiicant l\ut show some change in his physical
eondition subsegquent to December 24, 1947 and prior to the
date of the rehearing. This interpretation of the law takes
.y the Commission is contra to law and resulted ir the Come
mission disregarding virtually all of the evidence prodused
a5 the rehearing,

_Seotion 42+1e76 U.C.A. 1943 provides thit any party,
inel\:i‘ir.g the Coamissiomer of :imance, to e procseding Lee
fore the Industrial Coezmission may and bhefore he can seek &
revies in the éuyrm Court, aball within thirty days after
written notioe of its deeision, file an applicaetion hefore
the Industrial Comxmission for & rehesring of ithe matter,

This is the orly provision in the iorkmen's Compemsa
tion Aot pertairing to a rehearing and it is entirely silen
as to what the purpose of such rebearing iz or what the
duties of the Comsission sre upon such rehsaring, tmt it 1s
the view of the appcllnﬁt that ihc Musi@n Baving grantec
a rehearing upor the merits the nature of the proeseding wa
that of 2 new t8sl and it was the duty of the Cuamissien
upor the rehearing 1o determine the original issues before
the Commispion upon the basis of all of the evidenc: then
before the Commission the sare az if such evidence had been
produced at the original bearing and that the sppellant smas
sot required to show any change in his physical conditi:n
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SO RIS E I
1.0 AL Rale L oL
swbeequent to the decision rendered on December 24, 1947 an

the rehearing, tut wae entitled to ur award according to th
evidence produced at the rebearing.

The generally accepted rule of law is that when the
Commission grents a petitien for & rehearing upon the werit
the procesding is in the mature of a new trisl on the origl
jssues before te Cosmission ami the Coxmission is buund %o
consider the evidence submitted at the rehearing and deelds
the originsl issues befors the Commission on the basis of a
of the evidenes then before the Commissions 71 CeJ. Workaan
bwuu, section 116, states the rule thuss

“Under « general application for a rehesring
on specific grounds, without lisiting the
issues reised by the reguest, the whole
subject matter is reopened for further con-
sideration and determivetion and the issues
raised ars ss broad as those ralsed in the
original application,.*”

In Lhe case of Hestern Fower Corpany of (slifornia v
Industrial Commissior, <1t face 1iCY at page 1{ll the Csle
ifornia Court said:

"The petition made a geversl appiication
{for & rehearing on the merits on the
already meationed amd without in
any way limiting the ifssues ralsed by
such request. Under such spplication
the whole subject matier was recpened
for further consideration wud determine-
atien and the Sfasues this reised were as
broad sa thoss ralsed on the ori;inal
application for compensation,”
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&J M.U\) TLAON A
Thu cem hu !mrotorm very clsarly expressed its

views o:. this question in the case of Carter vs Industrial
Commission, 279 Pac. 77 and on page 783 this Court saids

“Ascuming or refusing jurdsdiction to hesar
and deterzine presented controversies is
not a matter of discretion. If the right to
apply for a rehearing exists the  uestion
of psrzitiing or allowing the epplicaticm
tharerore to be zade and filed is not a
matter of discretion but wher the spplica~
tion or motion is wade or filed ithe grunt-
ing or refusing & rehearing may be a matter
of discretion depending upon the matters
alleged or mads to appsar as grounds for
the rehearing or further hearing. In such
respect the matier is amalogous %0 & new
trial upder the Civil Code in & Judicial
procesding. If the aggrieved party has the
right to file or seke & notlon for a new
trial end timely does so the Uourt is re=-
guired to emterteln the spplicetion and
consider the metion, but depending upon
what 2 sade to ajpear the Court is given
a sound discretion in determining whether
a new trial will or will mot be granted.
Copfessedly the Com:ission had furlsdietion
to entertain and consider the first applie
oat.'uaa mdc hy tha up.leyu fer s thﬁag

This language of the Court in the case of Carter vs
Industrial Cosmission is in harmony with the great weight
of authority that wher a rehearing is once granted and the
issuss are unrestricted th: rehearing ia in the natures of a
new trial under the Civil Code and thot the issues then

be:ore the Conmission are the original jssues presemted by

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administeigd by the Utah Statg Library,

th O sl T T ""\’r""Wh?‘){l’/}pﬁ}nvr‘?fuw{)@ md m"mmt onl’ wartad




by the -mmxuu i: ut cﬂoetn Justice to both parties.
“;‘h Comnission ir this case having grevted o rehear
ing to the applicant, unresirided as to the issue, in
eiiect vacated its order of December 24, 1947 wr i there was
no final juigment of the Cosmission. Sinmce a rehsaring is
in the nature of a new trial on the original issves presemt.
ed by applicant's original application it tm became the
dut. of the Commission to consider the matter im the light
of such evidemce introduced at the original hearing sz was
pada a cart of the record on the reheearing and such further
evidence as was presented at Lhe rehearing and then upon
the basis of all of the evidence before the Commis.ion,
deterzine the issues presented .y the original application
of the applicant. Thias the Cosmission obvicusly refused an
failed to do, but decided the maiter upon the thaery that
sirce the epplicant had not shown that his physical cordie
tion had changea since the Commission zade the award on
December 24, 1747, that award aust stand axd the Commission
disregarded all of the evidence sutmitted at the rehcaringy
except such evidence as tended to show mhether or not thire
had been any change in bhis physiecal coemditicen aince the
anard made on Lecember 24, 1747 and the Commisaion did not
decide or attespt to decide the original issues presented

by the applicant's origival application in the lizht of the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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At the close of the ap;licant's testimony on the re~
hearing counsel for the (sheva Stesl Company stated to the |
Commission (tramseript of rehsaring page 21): |

*kr. Conmissioner, before the Geneva Steel
Company presente its oase I would call the
Conmipzion's attention 1o the decision of
the Supreme Court of Utah to ths effect
that when the Commissier has already givem
an award in the case of aun applicant for
cos;ensation that that canrot be changed.
Thet thay cannot change that awerd withe
out some evidence of a change or new devele
opment in the injury subseguent to the date
of the award.

Secondly, that if such a change of new
development has been brought inte evidence,
then sny subsequent amendment of the award
would have to be frcm the new change or
discovery and pnot to bs retroactive,"

The defendent's counsel cited 102 Utab 252 Fee.%67)
Carter ve Industrial Commissiom 76 Utak 520, 290 Fae. 776,
61 Utah Su. 215 Face 1067.

The Coxmission followed this view of the law ss exe
presged by counsel ifor the defendent, Gemeva 3teal Cospany,
and disregarded all o the sviderce introduced at the re-
hearing sxgept such evidence as indiemtec that thers was no
change in the condition of the applicant aince the decision
of the Commissior or Decesber 24, 1747, which evidencs con-
sisted o the sole statement of the applicanmt that thers
were no new developments during that period (transcript of

”m, roge 4) apd the further statement of DryOkelberry
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services.
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<e .:ﬁomr.w ;u ak:fu\u.t of performing that
operation on Jeamwary 1y, 174!, did you
find any condition in kr. Lawse' back
different than your previous diagnosia?

As  Noo

irom these two statesents, one of the appellant and
the other of Dre Okelbarry, the Commiasion found that thers
had been po change in the comdition of the applicant sudse~
quent to the decision of the Cozmission on December 4,147,
and ecapletely disregarded all the rest of the testimeny
introduced at the rehearing which was pertinent to the real
dssues beiore the Cormission for desision, to-sit: ¥hat was
the real conditior of thes applicant st the time he filed his
petition ior compensatiom apd whether Further medical treat-
mest was advisadle. *

The stetement of the las as made to the Cormission by
oounsel for ihe Geneva Stesl Company and which the Commissic
fellowed was not a corrsct statement of the law axd the
Conmission ecoamitted error in follewing tiz view of the law,

hone of the case s cited to the Comulssion by counsel
for the ueneva Steel Company express any such view as arguec
by counsel ir support of his view that telore the Commissior
could medity or change the decision of Lecsmber 24, 1947,
the applicani must show a chenge in his physical comdition
since the decision o: December 44, 1947.
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mr vs lndmwm uminsion wore brought under and cone
strue section 4{2«1«72 U...i. 1343, g;iving the Commission
continuing juriadictien and which provideass

"The powers and jurisdiction of the Commis~

sion over ¢ach csse shall be comtinuing and

it may from tice t0 time make suoh modifica~

tion or change with respect to tormer find.

ings, or orders with respect thereto, as in

fits opirion may be Justified "

The foregeing provision of the Horksan's Compensatior
Act deals with final judgments of the Comanission and has no
application to rehearings granted wunder seotiom 42+1-76
U.Coa 19430
All of the cases cited %0 the Commission by counsel
were decided under and conetrus section 3134 Complled Laws
of Utah 1917 (seation i2=1-72 U.C.d 1943) and none of the
cenes eltsd aesume or attempt to determine the rights of
the parties or the duties of the Commission wnder section
4Re1e76 U.Cide 1943, provi.ing for rehearinge excepi the
cage of Carter vs Indusirial Cospiszion as stated by the Con
in the cas. of 3alt Lake City vs Indusirial Commission,2)s
Fao. page 1047 (cited to the Commiseion by counsel.)
2The sole guestion to te deterwined iss shen

the Industrial Commission has made an award
either grenting or denying compensation and
on rehearing the award is set aside or re~
versed, is the party bound to apply to this
Court within thirty days {ir a writ of re-
view, as provided by law or may such party
at eny tize thereafter make application
omoredies ngmfzw,“mhmm# AREempetisdtion
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the case aa If the case had never been

before it and jreviocusly determinedl In

the opinior of the sriter there iz bt

one logical view Lo luxe of the suestion

ir this case of Salt Lake Uity ve Imdustrial Cosmied

on, the applicant rule application for compsnsation, a
hearing was had sxd compenaation iaﬂ granted, the .ity ree
quested archearing as provided for 1: segtion ix=ie7G U.l.s,
1943, 4 rebsarizy was granted and on the rehearing the Come
sission vacated this ssard ssd fros this degdsicn of the
Coamissiur. the applicant d4d not either file u petition for
a rebesring or file a petition for a writ of revies, but al-
lowed the decision of the Loaxmiseion to beccme a final
awerd, but after the lime for appesl had eupired the ap lie
cant {1led & rox applieatior ior cospensation. dhen the
sprlicert failled to efither 7il. a petition for a rebearing
or a etitieorn ior a writ of review us provided by ihe siat-
uie, ther the seard of the Commission became & firel judy-
sorte  all that the Court deeidec ip thia ¢s3¢ %as thud
»hon the applicant failed o apply to this Court for a
writ of review withir thirty days eilowed by law the sward
of the (c:misaion *acene & final award end that he could
ot thersafter £ile a rew applicatien for corpersation
without shouwing some chabge in his circusstancea. This

seexg 1o Do a remaonabie staterent of <he Jaw and when the
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aliveou w vecume rina: one applicant could not the next
day file 2 new applicetion and have adjudicated the same
issues all over again, otherwise there would never be an
end to litigation. But the case now before this Court is
not a case in which the applicant allowed the decision of
the Industrial Commission to become a final judgment and
then afterwards files a new application for compensation.
The case now betore the Court is a cgse in which, after the
original award was made a timely petition for & rehearing,
unrestricted as to the issues, was made on the grounds of
newly discovered evidence and the Commission granted a re=-
hearing and the matter then came before the Commission on
rehearing and not bh virtue of a new applicatiom for com-
pensation filed by the applicant after the decision of the
Commission h:d become final as in the case of Salt Lake Cit;
vs Industrial Commission and Aetns Life Insurance Company
vs Industrial Commission, cited to the Commission by counse!
for defendeﬁt Geneva Steel Compeany.

The case of Aetna Life lnsurance Company ve Induste
risl Commission also cited to the Commission by counsel for
the defendent Geneva Steel Company also construes section
42-1=72 UsCuhe 1943 and does not attempt to comstrue sec-
tion 4R~1~76 U.C.A. 1943 determining the rights of the

parties and the duties of tie Commission upon a rehearing.
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Iﬂ\ntrhl Comuuim i&? i.ith]ﬁi,iﬁ 120,567, th: applie
ocant filed an ap;lication for compensation. i hearing was
duly had and the Commisaion mede an award and the award was
paid, Keither party applied for a rehearing nor filed a
petition for a writ of review and the decision becane &
final amard and the issuss presented by the ori;insl applie
cation were finally adjudicated, Several months luter the
applicant filed a mew applieation for further comjensatien
(the apylicant's second application for compemsation) which
was denied by the Commission. A rehearing on this gecond
application =ss had and the Cormission refused z;urthar cone
pehsation. Yrom this decislorn of the Coomission on the ree-
hearing or aprlicant's second application no appeal wan
taker and the award of the Comsission becawe {ipal, Then
after the applicant's second application had besm finally
sdjudicated the eprlieant was examined by Dy, D. K. Allenm
and it was determined that there had beer a change in his
physical condition and the aprlicant filed s pevw appliess
tion for compensation (the appliecant's third application.)
Upon the hsaring of this third application of the applicant
for compensation for the ssse injuries the Industrial Come
pission swarded the applicent compensation frow the date

of the hearing om the {irst applicatior up to the date of
the hearing on sprlicant's third application for cospsnaa=
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Who wvie) eEtivied w our. wussuiop from the date that ihe
new ara changed condition was mede known Lo the Cuommission
and reaffir.ed ine decision of this Court im the emase of
Salt Luke City vs .ndustrial Commiceion tbat before the ape
plicant was emlitled to further courehsation ke must show a
cher.;e 4p bis condition and that compensation eould omly be
awarded {rom the date that change of conditior was made
kpown to ths Commissione.

In the case of setns Life Insurance Company vs Ibn-
dustrial Compiscion the issuss presented by the oripinal
yetition of the ap lieemt had beern finally Judiocially dee
terzinsd snd (he sxtent o the spplicant's injuries had
besn detersined by the Conmissicr whem 4t hesrd the appli-
eant's first sprlicetion for compenmsation and repdersd {tg
decision on those issues. The Commiss:ior a£ that time dee
terzined all of he issues presented te it by the oripinal
application of the applicsnt. /irom this desisiom deternin.
ing the extent " the Ainjuries of the aprlicart no ayppeal
wes taken and the decision of the Losmission became a fingl
avard.

The vital distinetion tetwesn the gase of letna in-
surance Company and the case now before the Court is that
the cass now bafore the Court came ‘<fore the Commieszion

' , ' j g
on a rehzaring of the applicant's ori;imal aprlicatien for
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Insurance vompany case uvne original issues presented by the
original application had been finally determined and the
Judgment of the Commission had become final and then long
after the original issues had been determined the applicant
filed a new application in acecordance with the provisions o
section 42-1«72 U.C.A. 1943 aﬁd the Court was construing 42
1-72 U.Cede 1943 and the Court reaffirmed the lsnguage of
Justice Thurman in the case of Salt Lske City vs Industrial
Commission where the Court said after quoting seection 3134
Compiled Laws of Utah, 1917 (now sec. 42~1«72 U.C.A 1943)
"It certainly was not intended by that section
that the Commission might resume jusrisdiction
¢f a case that had once been regularly deter-
mined without some change or new development
in the injury complainred of not known to the
parties when the former award was madex¥ M
The Court in both the cases of Salt Lske City vs In-
dustrial Commission and Aetna Life Insurance Company vs Ine-
dustrial Commission were construing section 4(2«1-7%2 and mad
no attempt to define or determine the rights of the partles
or the duties of the Industrial Conmission under the provie
sions of section 4(2-1-76.
It ie row the duty oif this Court to construe sectio
L2»leT76 and determine the rights of the parties and the dut
ies of the Industrial Commission in a case where a rehearin

has been granted on the original application of the applics

fo¥"coftieiskt1on ¥nd/KHEFe s ever Hedn Al BréVi6us tnal
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dctarainafiar of éh; iésues yresentec by ‘he appliceni's
origiral aprlicatha or coupersation. .. on this .uestlion
this Court has heretciore expressed ity views & -he cage of
Carter vs Iriustrial Cormisgion 76 Utah 52C, 290 Fac. 7%,
shere the Court seld:
“The effect of gramting the rehec~irgs unleszs

ctherwise rastricted or listcd wea to vae

eate and set aside the pricr order of the

Cosadassion and try ithe czse anew,”

This lubgusgs of the Jouri elsarly imdicates the ine
tention of iiis Court to follow the greal wulight of wutber-
4it, that sher & reh=aring ls granted usrestricted us to the
issups the nature oi Lhe proceeiing 18 im the neture oi a
pew trial under ‘bhe Civil Code wrd the ipsues thern before
the Cormiesier «re the origiral lssues ;resepted by the
original ap;licutior for cospensation. This seerz o Le
the only fair and ressonsble consiruciion thet car te given
to seetion 42«1~76. It peems that the very obvious purposs
of the legislature by enacting section 42-i-76 wuu to give
to the pariies every ressoneile opportunity to present all
availatle evidence to the (oumission so as 1o securs a faly
adjuniication of the issues presented Ly the sgprliocsnt's
applicatior fuv: compensation. This construaction is mot uriy
sourd ip principle cut 1t l: supportea by the authorities

and effects justice to btoth the parties.
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in ... ...ling with the continuing
jurisdiction of the Commission, that this section should
deal only with changes in condition that arise after a final

adjudication of the original issues so as to effect justice
between the parties in view of circumstances as they may
change from time to time.

If this Court should adopt the view of the law as ex-
pressed by counsel to the Industrial Commission and followed
by the Commission that before the Commission could modify o
make a different award than was made on December 24, 1947,
it was incumbent upon the aprlicant to show some change in
his physical condition subsequent to the decision rendered
by the Commission on December 24, 1947 it would not only
virtually nulify section 42-1-72 and deny to the applicant
his legal right to a fair and complete adjudication of the
issues presented by his original application, but such a
holding would virtually deprive the applicant of substan-
tially every benefit conferred by the Workman's Compensation
Act. The plain intent and purpose of the Workman's Compen-
sation Act was to give to an injured employee such medical
treatment as shall be required for the treatment of his in-
jury and to pay his compensation during his period of total
disability and in addition, such compensation as he is en-

titled for his permanent loss of bodily function.

The theory upon which the Industrial Commission
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decided this e&ao clearly deprived the applicant of the e
b-ne 'its of the act.

Fr, Lews su fered his injury on the 24th day of July,
1946, anu in fact continued totaliy aisabled for work from
that date to the date of the redearing snd waz rot at that
tize abl: to return to hia work ua was conclusively shown
by the teatimony subtmitted at the rehearing based upon the
elinleal 14ndings at the time the operation wms periorped o
the 171 Jay of January, 194f., 8her kv. Lawe suffersd his
injury the ueneva Steel Conpany refused tc¢ r:copnize thut
ke had suffersd a serious injury znd released him for work
and rafused to give hiz the necessary snd pfap&r nedical
treatzant required to properly relieve him from his dnjurie:
This failure t0 give br. Laws the proper snd necessary me'i
eal irsatuent was either due to the inabllity of the cume
pany's medicel sta 7 to properly dlagnose his injury or the:
arbitrery refusel to give tiic mecessary medicel treatment,
The applicant mede application to the Commission for the
purpose of having the issues ss L0 whather his condition wa
fixed and wheither he was ir need of fturtiher medical treat«
pent determinad. Ure Lindem, teetifying tor ths lompeny,
testified that the applicant had no injuriex recuiring fure
ther medieal treatsment, but the applicant was efther suffer

ing fror hysteria or .as a plain malingerer (trarscript of
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
fldwn Machine-generated OCR, may contaisyeyors.



e I

D¥, VKSLUETTY, 33211I}ing for ttre applicant, testi~
fied that hie study of the Xrays aund his subjective findings
led hir toc believe that ¥r. Laws had rsceived an injury
whish . revated a pre~existing spondylelisthesis ard that
he would rot recover from his injury until a spirval fueion
was perforred to stabalize ths back and thot he was totally
disabled for work and that ke had been in that condition
continually since the date of his injury {tramseript of fire
hearing pages 17, 1&, 19 and 2(.)

ifter the conelusior of the hearirg the Comnission
acoepted the opinion of Dr, Lindem and made the award of
December 24, 1947, and determined that the conditioh of the
applicant had become fixed on the 22nd day of lecerber,
1946 end that he was in nead of ro further medical treate
ment, Tmme.lately after this decisier and within the time
allowed by law for the sprlicant to file a petition {or a
rehearing in the matter thegplicant went to the hospital
and a spinal fusion operation was performed, ant after the
operation we: perforzed the aprlicant mude & motion for a
rehearing, settirg forth inm =:id motion that the operation
had revealed ths true state of facts concerning the nature
and extent of his injuries., This motion for a rehea-ir;
wag grantec by the Commission. When the matter came bew
fore the Commission on rehearing, the positive, undeniable
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e vue veinswooava aua uues ceadence established the fact the
Er. Laws had in fact suffered an aggravation o a pre-exist.
in; spondylolisthesis, and that the pre-sxisting condition
of the tack prevented the injury from recovering in the nor-
Bal manner, and that the spinal fusion stabalizing the back
was nscessary before a recovery would be mede and that this
condition had rendered the spplicant totally disabled for
work since the time of his imjury on July 26, 1946 (trans-
cript of first rehearing pages 10,11,12,13). Dr. Richards,
called to testify for the defendent Gereva Steel Company,
did not dispute the clinical findings of Dr. Okelberry,

but agreed that it was good therapeutics (transcript of re-
hearing rage 27). Ir. Paul Richards did, however, testify
that in some cases similar to that of Mr. Laws, the back
would stabalize itself without ar operation, but it somee
times required a reriod of forty years (transcriprt on re-
hearing page 26.) This only corroborates the testisony: of
Dr. Okelberry that the operation was necessary and was gooc
therapeutics because it is preposterous to expect the appki.
cant to wait any such period of time and endure hi:c suffer-
ing and disability to see if the conditlon would fuse on
its own accord, when it could be presertly relieved and
remidici by the spinal fusion which Dr. Okelberry performed

Pr. Richards did not attempt to refute the clinical find-
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spondylolisthesis which aggravated the injury received
on July 26, 1946 and prevented a normal recovery and reguire
e spinel fusion to stabalize the back ard that he had been
totally disabled comtinuously since his injury. This evie
dence, when taken with that or the applicent, that the spins
fusion had in fact relieved him of his pain and stebalizned
his back and he was well on the way to recovery, as far es
his back was concerned, at the time of the rehearing wes
suffieient to require as a mstter of law an order by the
Industrial Commission awarding the applicant compensation
during his entire periocd of temporary dissbility as provided
in section 42-1«61 U.C.A 1943, together with the necessary
hospital ard medical expenses incurred as provided in sectic
42=1aT75 U.Ceh 1943. Unless this Court should follow the
view of the law as propsed by counsel for the Geneva Steel
t Company ané followed by the Industrizl Commission that the
deelsior of the Commission on December 24, 1946 was & final
Judgment ard that before the Commission could modify or
change that award it was incumbent upon the applicant te
show some chance in his physical condition subsequent te thi
decision on December 24, 1946.
The facts of this case show the absurdity of trenti_nL
the decizion of the Industrial Commission of December 24, 1
ever. after a rehearing was granted, as a final juvdgment and
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ccnstruction ss was lald down by this Court im Salt Lake Ci
ve Industrisl Commissiorn and detna Life Insursnce Comiany
sherein thias Court interpretad section (2-1-72 U.(.a 1943,
fut if this Court follows the langusge of this Court
a8 expressed i Carter vo Industrial Commission ~ri holde L
the order of iie Corpiesion on Uecem er £4, 1947 was not a |
| final judgrent after the petition for rehesring wes yranted
abd that the mature of the proceeding belore the Uomsission
ol the rebearing wes ip the peture c & new trial on the
original issues preserted by the applicant's original appli
cation for compensation, them the applicant wes pot reguire
to show a chahlge iz his physicsl cordition subseguent to th

decision af the Commission or December 24, 1947 befors the l
Coamission eould #0dify or chenbgs that award snd it wes the
duty of the Coszdssion to conelder sll of the evidense then)

before the Commission snd decide the orizizal issuss gzmwl
ed to the losmissicn by the origiunel sppiication for compen
sation in view of all of the evidence ihen beiore the Come
aission in the sare sanmer &5 & ne¥ trlal under the (ivil
ard tida gives to the applicent the benefits to whieh it
the plain intention of the legislsture to give an injured
vorksen by the zorksun’s Compensation act,

It is not olsimed ihet ithers wse any chapvye in the
conditior of the spplicant after the decision on Lecember
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undisputed evidence at the rehearing extablished without
dispute that the medical staff of the defenisat Cereva Steel
Company had improrerly diacroased the case either through
their 1nability to properly do so or their willful refusal
to recogznise the irue conditlorn of the aprlicant, and tha
esare coruition of ¢ ¢ applicant's back cortinved from the
date of the injury to the 13th day of Januvary, 1948 when thi
spinal fusior was perforred, stabalising the beck ard reliaﬁ
ipg the rair. It is not a euestion of a chanved condition |
but & question ¢i the same condition existing all of the ti@
continuvously from the date of the injury. |
Referring again to the langusge of this Court in &a
Lake City vs Industirial Commisaion:
"It certainly was not intended by that
gect or thet the Commission mizht resure
Jurisiiction of a case that had once
been repulerly . ped without some
chanze or pew development in the injury

CoR 1. ined of not known to the rurties
when the former award was mgde."

It will be noted that the Court limited itself to a
situatién where the matter had been once regularly determin
and tvis presents the question: "idhen a workmam is injured
in an accident and he files with the Irdustrial Commission
applicatior for the purpcee of having the Cormisasion deters
Eine trs nature avd extent of his injuriez nnd the Comniasﬂ

renders its decisich, is this decisior a firal awerd, cen {

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.

than Mackine-gensmcaOtikvgBanted by the avrliesntta



» licatlon have becr regularly deterein=d? oo think the
et 40 this usgtien §¢ 7lainly in the negative, ‘he
aeod = of the Industrial Commission is not . final award
av uin AR 1t 48 recdarsd and to so hold s to entirely
overlook sectfor 21076 dving sivher party the -~ight %o
apil; W0 the Coxxiosion for a rehenring and s=king it nande
tory before aprl -ing to this Court for & writ of review,

17 at the tine the Industrial Commission randers its deci-
sion that decision 123 2 fin.l award =nd the issusy praaenﬁaﬁ
bythe aprlicantls epplication for corpensation can te said

t0 have been

within the mesning of thiﬂ
Court In the cese of 3alt lake Clty vs Ipdustrial Cammiﬂ;ioJ
1t corplotely nulifie: seetion 42-107 for shat renaficial
purpese can Le gained by the statute granting to the applie
cant the right to g ply for & rehesring 1f the issues have
alreadr been judliolally amd finally determined and the awar§
1s :dready final? |
Such a comstruction seers to be perfectly sbsurd ord
it ssess that the only fair ard comsistart interpretaticn o
gsection 40«1«7" 45 that the decision of the Industrial Cop-
sisslon 18 pot : “iral avrard at the tire it ie wede, but
becorcs & finsl award after the expiration of thirty dave
fros its rendition, if an aprlication ior e rehearlig has

§ . »> Y- X . )
not beon made Yy efihir partye But {f sn ap:licatior hes
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1s not a final swand uptil the petition for rehcaring $a die
jos.s of or its merits. If the (ocmission denles the petie
tion fﬁ; a rehesrirg, the decisior ¢ the Corsission tetones
& firel sward adjuileating end Jipalir detercinine the lipuy
LOn_LQr SeRLeLsgtiop as that ters ;
vsed by this Court in Salt Leke City wve Industriasl Cosmisuds

sutl co 0 a review by this Lourt. Iut iFf the Coruission
grants the petition of the party for s rehearing, the decie
sion of the Cocission doss not becons o firal gward, but t;
orcer . ranting s rehearing in effect vacates apd sebs mi&ei
the irevious order of the Coumissior end the proesedin: bxe-a‘
fore the Lo:zission then tecores in the nature of & new

trial under the £ivil Cods axd the same questi'ons are them |

{
1

tefore the Cormmisslon ror detsrminstion as wers jresented

|
|

by the originsl application for sompensstion. Such & cope |
struction not only .ires veaning to scction L2176, “ui s,t
13 copsiastent sith the general purpozes of the Aot which ar|
to give to the injured employee such medlesl snd hospital
‘reatuert 43 are necesssry 10 properly cara {or his peeds
and erffeot a complete reccvery as possitle and o pay him
com: ‘rsation durirg such period as he is totally disabled
from the ipjury and then 1o pay him for euch peruancrt umﬁ
of bHoiily fumc b as he shell bave vocelved fror sald injy

It will de poted Lhal section {2=1e76 pol omly gran;
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for x»‘ma;»x;i. ;ﬁl\? 1% ai80 makes it mandatory upon the
parties to make such & petition before it can apply to this
Court for a writ of reviews, It seems only fair to assume
that the {irst part of this sectiom, giving the parties the
right to petition for a rehearing within thirty days was
enacted for the purpose of giving te the parties every
opportunity within limits of presenting all available evie
dence and generally to insure a fair ard complete presentae
tion of the original isaues dbefore the Commission ae pres-
ented by the application for compemsation and by the last

y upon the parties

to file a petition for a rehearing tefore a writ of review

part of the section making it mands

could be applied for seems obviously to have been enacted
for the purpose of enabling the Commission te correet any
errors it may bave made either as to its juigment or as}to
the law before the matter aenid be brought before this
Court, Now if the deeision of the Cosmission is a final
award at the time it is made and before the expiration of
the thirty daye granted by the statute for rilinmg a petitio
for a rehearing, it seems quite inconsistent on the pari of
the legislature to snact this last part of the section
making it mandatory to file a petition for a rehearing be-
fore appealing to this Court if the issues are finally
judicially deternined ard the ormier of the Cormission is |
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legisiature did not intend that the deeision of the lrdust-
rial Comnission would tecome at once upor its rendition a
final award, but would only bescome a final order after the
expiretion of thirty days, and if either party files a pet!
tion for & rehearing within that time it does xot begome @
final order until t:-at petition is disposed of and if the
petition e zrarted it then bacomes & new trial under the
Civil Code.

This seoms to b the proper interpretation of sestic
42+1-70 and certainly represents the view taken by thie
Court in Carter vs industrial Cozmiesion where this Court
sas called upen to constirus the meaning of soetion 42«176
and salds

®%hen & csse or i1ts merits fg fully heard
apd trisd by the Cosmission ond on due
consideration an order is made or judge
sent rendered on merits the (ommission
ought not io gramt a rehsaring or further
h:zaring though timely and properly applied
for exceptl on avernents or a showlng of
sufficlent grounds or govd cause theree
fore wher such 1s rot reasonsbly or sate
isfactorily nade to appear, the applica-
tion for a rehearing should be denied.
zhen, however, such is asde to appear on
a tizely ep;lication msde therefor and
vher an unrestricted rehearing of the
case on merits is grented the Cosmpisaion
pust urdersat.:d that the order theretoe
fore made or Judgment rendersd is dis-
placed ard vacated and 4% becomes its
legal duty to againm hear and try the
cuse anew,"
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ARG [secawuss tne idea udav the duclision of the Comsdssion
13 & final award at the time it is mads and gives a new
trial on the issues presented bty the originel ajplication
.or compepsatin and precludes the idea entertsined by the |

industrial Comxzission when it desided this cuse on the re-

hearing on the theory that sinee the arpliosnt had shown
no chan:e in his concition simce the awarc of the uammisﬁion;
on the 24{th da, of Decemdber, 1947, thereiore the asard of Il
Decemrar 24, 1J47 3as considered adequate. A

REEHL: U2, we respectiully suimit that ihe 6c%missi0§§
conxitted error and decided thde case on the rebearin: on a
pisconception of the law when it assumed thet since the :
apnlicant had showr no chernzs im his physical cordition %
aince the award or Lzcember 24, 1947, therefore he was en- !
titld to po further asard and he had been fully comiensste
ed, .hat the nature of the rroceeding at the relearir. was
that of e rew trial and ‘hat it was the duty of ths Commiaw
sion 0 deterripe the issuess presented by lhe ori irnal
sprlication of the epplicant in the light of all of the
evidence thep before the Conmisslon. This the Cosmission
obviously feiled and refused 19 vo.

It is very obvious that it was the plain intention

of the legislature in the enactment of section :2-1-76 U,i,

de 1943 to jrant to the partles every reasonatle oppore
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evidence ana W correct any errors that wight have been

cornitted belfore the decision of the Commission beo:se a fim
al award to the cnd that there would be & fair &QtarmAn&tionﬁ
of the ori inal issues presented to the Commisasion by the “
aprlication of ine ap;licant and that the legislature in-
terded by ssction 4Ze-le72 U.Ca. 1743 to provide for change=
ing conditions subsequent to the fipal award of the Commis
gion detersiring the ori. inal issuss before ih: Commission
on the applicuri's aprlicatiorn for compemsation. Such cone |

struction sives effect to Loth sections of the stetde amd

offecte justice to dboth the partiecs,
ARGULENT OF ER:ZOR KUMBER TWO |
THE AF7LICALE ©AS ENTTILED 70 COKFERSATION *
FEOY TH: oATE QF KIS IRJURY 70 SUCH 118 ~
AS H18 CORDITIOK FINKALLY BICsME FIXED ‘
TOGETHER «ITH HIZ NOUSIFTAK i BELICAL l
LICEESES IRCUAsED IR THe JFicnfiOR OB |
v aKUGHY 19, 1948,
1f at the reh:earing thesyjlicant =as rot reguired
10 330w & change ir nis conditiop sfter the decision of
the Corrdesion on Decsmner <., 1947 and the proceeding ‘o-
fore the Co:ris-ion on ihe rehearing was im Lhe mature of
a new trisl or the merits presented b, the ori;ibal appli-

cation ‘or compensetion them under the jaw and the evidence |

the ap;licant wes extitled to an avard allowing hir compen-
sation fror the date of the l.st paynmsnt of compensation

for %@ﬁpﬂr&fﬁQ%%g@b&iiﬂywmﬁﬁtvaubnrMQmywwmg By ap  tothe”

ervices and 1eChnology Act, administered by the"Utah State
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UBev va suw swucaring OB Che 9th day of Jure, 1948, and :
the Cosmission erred im finding that the condition of the |

applicant had become fixed on the 22nd day of Decemher, 1946
and denying the aprlicent compomsation during the perie. of |
his total disability from December 22, 1946 to ths dats of
the rehearing.

Under the uncontradietsd evidence presented orx the |
rehearing, the applicant haé received his injury or July 26,
1946 an ag revetion of a pre-existing loose condition of |
the back which required the perfovmance of a spiral fugion

before this condition of the back would hbecome sufficimmtly l
stable to relieve the applicant of his pain and suffering
and permit bis to return to his werks Then if the applicant |
vas in fact totally iisabled from the date of his injury onp |
July 26, 1946 up to the date of the rehearing them on what
theory of law can the Commission deny the =y licant compen~
sation during the pericd of tetal disability?

Section 42-1-61 18 so clear in its mesning as net to |
require the citatliem of suttorities and the clear meaning
of thiz section is that the aprlicany 1s entitled to coms
pensation as long as he is in faot tesporarily totally
disabled provided this period of temperary dieebility does

not oontinue for more thanm six years or exceed the sum of

five thousand dollsrs. Sut the Coxmission while making ro
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TESLAG O the declsiaa wss 10 fin the date 1 + * pplie
cant's texporary disad!lity ended wus on Lecenter 22,

1946 in sjite of the uncontradictes evidenc. ot t** reigare
ing thet <r. June vth, 1948 the apjlicant was ir fact une
able to returr to work and »as ir uneed of a spiral fusion
operatior to stabalise bis Yack .nd relieve ris paln and
su/reringe The Cozmission made ro Iimding on the rehsaring

an to whsther the operatic: performed on Jumuery 1°, 1948

in which 8 spinal fusion was perforsed mas a v.ecessary or

i

I
pro;er operation but avoided ins whole mati.r by elmply saye

in: that since ithsre had Seen shomn no chirnge in the condie
tion of ‘he applicant since the declsion of the Conmisszion
ob Uecenter 2§, 1746 iberefor: the ap;licant had been
fully compensated.

8ince the gvidernce presented et the rehesring wes
without su.startial conflict that the ay;licant hud bean
totally dieebled for -ork frozx the date of his imjury to the
date of his operatior ard was al :hs date ¢f ihe rehearing
on the Jth day of June, 1942 still totally disabled for work
tut was recovering nicely ard welli on the say to recovery
and would prodebly be gbls to return to nis work it arother
three sunth: the Cormisaion was tound s & ratter of law to
award the ap;jlicart cozperzation frow the lsat pagment of

conpensation on December 22, 1946 %0 the date of ths rehear
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A et cmene e Rompizsion wus able to make
e finiing that the cordition frox which the applieant was
suffering erd had contimuwed to suifer from the Jate of his
injury or July 26, 1946 te the time ¢f the rehearin,; wus not
occasionad >y ithe scoldent and there is no evidence in this
record to sustalm such & {ircing.

Ihere seems tc be vo dispute that the ey licant hed
a defse.ive spinal condition that kad prui:kly existed from
bia dirth but which had neber interfered with the ability
of the aprplicant %o work amd theb thias condiiion wen & grae
vated by txe injury of July 2%, 1946 and did not improve or
bacome well until after the opsratlien wasz perforned by Lr.
Gkelb cry and the spinal fusion sas periormed on Junuary
19, 194, Thsere ie also no ddapute in ths eviderce befors
the Commission cr ths rehearing that this pre-sxisting
congetital defeet of tha bagk prevented the injurs he rre
oedved on July 26, 1946 froc receverirg ir & normal mauney
ss shoun by the Tollowing testimomy of Dr. Okelberry(transe
oript on rehsaring page 10.)

(.; now Loster, will you state im your own words
gour findings whsh you operated on Lr., Laws?

{4) 1 »1ll read the firetl pase on our operative
finiings: A spoudylolisthesis, tetween the
iitth luebar apd the sacrum, the gpimous
processes apd lamips of the filth lusbar

vertetra were very loose. Thers was rela- N

tively litile motion betwsen the fourth
S 1 by th Slu)xn‘b A“’/hh %‘?bar Wnﬁbﬁl / Fo‘ t\l}&t DiLm l;
ponsored by the uinney, hrary. Eunding fg Zq provided puthe Institute of Museyn agdlLibrary Services
! é iaﬁ t#l&uﬁ()/fé\‘x #tl!’\fg 1 by M[{/M&L ra f {h

Machine-generated OCR, may contain errors.



(<)

()

(<)

(a)

(a)
Q)

(4)

s:a»::z;cm m HCF ¢
xaxsn dumpar vertebtra in which there was a
loss in eontimuity between the arch and the
bedy of the vertedra and consequent insta~
dilivy.

how Doctor, what ir your opinion was the
cause of this condition?

I don't know the basie cause of this cone
ditien., It say have besn due to a devel~
opmental defect, or an injury ir early life
possibly at the time of birth or during
the first year after, ¥e arc¢ not adso-
lutely sure what the cause is,

Kow Loetor, what would be the effect of
en injury to this comdition of the spinet

In our experisnos, injury to this typs of
spine causes sore trouble axd aynptoms
and dieability than a similer injury to a
porsal spins and the patlent esither does
not get well or are apt to have some very
long periods of dissbility,

I your opimien would this nan have gotten
well without ex operation?

I don't think so.

Considering the faet, Doctor, that this
zeb who had been accustomed to working
end had worked for yesars at hard physiecal
labor, is there any explenation for this
prelonged fmability to work and the pais
than this injury?

Fot that I know of, We have seen a

nusber of similar cases to this case where the

first tize the individuel knew he hsd
anything wrong with his back was followe
ing an injury and the condiilon showed
up and his attention was called to the
back and ther he revealed just such a
thing as this, Kot that a rormal back
does geot injured, tut a norasl back
tends to get well easier,

S';)(m‘ur‘(’!:fz't:;l( S. /M' Qﬁghﬁrmmi”»m&ﬁﬁ%%&m Ihinmmmiupmm'm‘ri(w
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cwe wmacan W ewid Slon Lhe Liae of Lia
injury up to the time of the hearing
taciuse .f this comdillon, Vid you {lmd
anything im your opinion different as
to thati

(l\; Loe

(¢; Ne was disatled then for work frou the
tire of ths accident?

{4) 1 think so,

This testisomy of I+, Ukelberry wes based upon the
positive clirical findings made at the time of the cperatior
or the 13th day of Jaruvary, 1948 and stands unoontraiioted i
the record,

Preo Faul Richards testiffied that bis exesinstion of ¢
Xrays taken both before wnd after ihe operation revesnled thi
congenital defect ir the btec. of Er. Laws which Ur. Ukelnery
testified he found present gt the iime of the operation,
(transeriyt of rshearing page 25,

(Q} nould you comcur im Dr. dkelleiry's opinden
that kr. Lews back had a defect zrieing {rom
some condition prior to his injury er July
26, 19461

(a) I think that is & reasomable conclusio:,

Lre Aicharde, concu-ring with De. Ckelberry that . o,
Lawe hac & pre~existing comgenitel defect il pot attespt ¢
contraciet or vary the testimony of Ir. Ohalterry thet the
injury had .&g,‘npd this congenital defuel whbich revented
a norzal recovery, tut the testimony of Dr, :iicherds ir fact
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the svoseniny 01 kr. Lana' back definletly requirsl a =,
fr 1on snd that he would mever have ;ot weel without it atb

least it might take = perlod of forty years (transeript of

iring pages 27,28.)

{) Socior, the ererouchpeki or these nerves

(@)

(&)
(<)
(8)
(<
(4
(<)

(a)

Thus we have a plain uneguivocal refusal on the part

of ir. Richards to contraalct or vary the testimony of .r.

running to the extrereties as you say
would be the capse of thie man baving
pain running from that arsa down to the
lega, wouldn't it?

That {3 uhe way we look at it,

The purpose of the opsration is to prevent
any further sli:ping slong there or any
further ensrouchment which will de sway
with the pain?

Yes,

That 4s the purpose of 1it?

fesa

ard that i{s what was done in this caasel
That is what I would conclude.

fou don't have anythir; to say about
tods that comtradicts ur. Uszelberry?

1 think sl 48 good therspsutics,.

Okelberry, that because of the pre~existing congerital

dofect 4n nis back Mr. Lews did rol recover in a noreusl

manner fror the ipjury amd that in oruer to relileve his

cadn and sive him normal stability a spinal fusiur was
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-
therapauvacs.

Since there was no dispute that Mr. Laws suffered an

It
|

injury in the course of his employment and that at the time
of the injury the aprlicant had a pre-existing spondylolis-
thesis thie:y:ggravated by the injury and prevented the
injury from recovering in the normel manner and that this

condition comtinued to exist from the date of the imjury to
the time the spimal fusion operation was performed, since
this testimony stands ir the record uncomtradicted, the

applicant was entitled as a matter of law tc an award for
compensation from the 22nd day of December, 1946 to the date
of the rehearing and te continue t¢ such time as the Commise
sion should in a further poreeecing determine that the disa~
bility had terminated or become fimed.

if this Court should determine that the record does |
ot justify such a {inding as a matter of luw the applicant ;
I8 certainly entitled to have the Commission determine this

question according to the facts as they appeared to the Com=
nision at the close of the rehearing. This the Commission

seviously failed and refused to do,

AIGUNSNT OF BRROR NUMRER THREE
THE COMKISSIOK COMEITTED £ ROR Ik NOT
AWARDING :i: AFrLICANT HIS MEDIGAL 4HD
#0SFITAL EXPENSES IKC1D:MTAL TO THE

Irmediately after the decision of the Commission on
Jecember 24, 1947 in which the Commission determined that the

w&‘m’“‘“ Qmum'M\: n‘&dgirm»l Mh‘rlﬂxrimm of Museum and Library Services
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medical treatrment snd within the thirty days sllowed by ihe “
I
statute im which to retition the Cormiszlon ror a reh-aring i

!
i
|

and a spinal fusior waz perforsed by Dr. Ukellerry apnd the
true condition wae determined and st lhe rehearing this eviw%
dsnce was presented Lo Lhe Commission and on the decision of{
the Co-miseion the Cossiseion made mo finding as to vhether
this wes 4o »cceéspary or proper operation but refyecd %0 ale ;
low ths ap;licant the expenses of his sedieel ard hnayital‘ ‘
oxpenses.

Section 42«1eTH provides as follows:

"1 tdéttinn t¢ the oospensation provided
for fx. this Litle the saployer or insure
snce carrier or the Cospiesion of Firance
out ©f the Stat: lnsursnde [wd, shell in
ordipnary ceses also be reguira& ti pay
w_.h 2 P3&sODE: l» cuu,Q

FOU CTS ANTERE § 1 the jﬁuﬁﬂﬁnt N tb& Tuduge
trial Uommissior mey e just, notl oxcee -~
ing the pur of 00000, provided, that 4f
on application to apd imvestlijation by the
wndustriel Comsdscion v shelld fird thet
in particular cases such acount iz in-
sufficient, 1t chall determime nd i
such & reasocablo amount as under all of
the sircumstancss may be falr and lugt

It seeis Lo be ..o plade pewnliy of thiu provision of
the statute tc re uire the dersrdent Ustova Stecl Cowpany ta;

proviug for the applicart sueh sedical and houpital services

M are rsaconsbly reiudred to LIoRerdy ca.e for Lho appli-
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AL ihbe vonciusion of ihe hewi it bu ore ihe Covadsnd,
the evicency the eiore the Cuaui.vion was unolajuies Q
that the ojeration perforsed by Jr. Ckes erry on ithe 19%h e
0. vallaryy idei Wad @ LeCeSsus, oiu propes uperation §n ore
dar to redieve the op. clcant ioex his ol and swlering and
to sta selige the back and efiect a recovery & that the aps
plicant zoulc return 0 hia worae iven .r. dlcherds, called
10 testiiy for M Jenevae Jteel Cozpany, «ic rob attesmpt o
deny this fact an. sgresd uitn ¢, Okelherry that tii: was
goed ther.:ewiles, uhst 1t sas afuitted thal Lae opsratlion
#as necessar, and proper sid that in fact relisved the aygig
cant {rom nis prim aud suflering and he wus as adedltv. 1 7
every ors at the rehsering, vhal he wag well on the rosd to
recovery and sould s0on e alle Lo relurn to s work as fax
as the infury toii: hack wsas soncernsd, thew .n whal theory
can the deferdaeri Gspeva Stesl Coapany be relleved frow 1ts
oblizailor umier ths staiuble $o pay for Lois mesical amd
hospital serdess?
4t the rehsaring courzel Iov the Geneva Steel Cozpany

ar;ued to the Commisvlon \iratnscript on rekesring ;x o 72}
that;

2] Louls like o cell jour avtention to the

rules arl regulations of the Coselesion

shich state hal aksre the ciployer Lu: a

panal oi doctors, such as the Ushava 3tesl

Corpary Ras, thel ar irnjured ez loyos will
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inavatris! Corpleslon amid in those cases
where persission {s not ssoured, such exe
penasg o8 the erployee entails are {or the
smployes' omn socourt, In this instances
both kr. Laws end ir. Ukelberry testified
that ro such consert was secured.”

It seens very obvious that the Cormis ior applied

this rule in this case =1 denisd the ap:licant iLhe right tai
have his employer pay for his hospital and medicel expenses ;
shich without dispute was a ressonable srd necessary opera- |
tion to relieve the aprlicant of his pain and suffering and
stabelisze his dsck so that he could retuwrn to hie work. It]
my be conceded that under the statutle ithe Commie: lon wmay |
zakz certzin rules governing it preocedure, buol the Josaige
sion should not be permitted to make rules nnd rogwlations |
that deprive the injured employse of the plais benefits cor-
ferred by the statute as the Commission 4i2 ir this cass,

Thia doea rot present z cage where the employee changes g

dostors witheut the consent of the irdustri:zl Compiarior. §

“he faets of thia caserresent g situation the medic:l staff
of the defendent Gereva 3teel Cozpany was sither utterly re |

capable of diagnosing the true natuvre of the injury sulfered

by the apylicant or deliberstely refused to render to hinw
the proper medical treatm:nt, Dr. Lindem, Chief of the
rdicul staff of the (ameva Steel Company, testificd that

It was the conelusion of himself ard the whole medical staff

If th.mum“‘ Qam@lb:c@w mtm !FIdL d Mwnmmiuwfrflébmi tégi vices
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first hearing page 49.) lnder such circumstances whbat is

an injured employes reasornably expected to dof Is he ree

[

of the medical staff of his employer as fimal, or {2 he en-
titled t0 have his condition relieved and properly trested ;
by competent medical treatment when sush treatment end |
services are reaiily available, i
This case does not presenmt a uestior of the aprli=~ “
cant refusing to acoept the medical servicss offersd by the \f
employer anu choosing his own doetor, but this iz the case |
of an absolute refusal om the part of the saployer to rwéeré
the necessary and proper meileal treatment regquired to proe- |
perly relieve the applicast from his injuries. Coumsel for
the defentdne Geneva Steel Conpany argued %o the Commission
that kr. Laws had mot received the coneent of the ipdustrial
Counjesion and thersfore he must pay his own expenmses, but
counsel did not tell us how the appliecant could have secured
the comsent of the Industrial Commission under asueh circum-
stanoss, The applicant filed a forssl application te the
Comnionion alleging thet he had received certein injuries
and that he desired the Commissior to determine the nature

of those injuries and whether edditional mealcal services
Sponsored by the S’J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the applicint Eééduced ovi&&ﬁca insdicating that {urther wede
ical tromimert uss required to relieve the appllcavt from
his injurles. Ir. Lindem testiided thui il waz inis opinion
and that o his wedical staff .hut o La#s was in need of n
furuher mecicul irsalment ai. that he was elta~r suiiuring |
from hysteris or sas u» plain salingecse transeript on hearin'
pege 43.) 2ta on the basis of ads s.idence ihe Lomulsslicn
deternined that he wed iy peed ci 50 {uriher medical treat~
gent eru tiat ois comdd . lon heo become fi.ed on 1hie JIné day
of Leciniery 17,0, & year previcus Lo iic dute of Lhe decie
sion. o&ince the sriaciple izsue beiors the (ovsdssion om
the iiret heardig »as mhether the wyplicant needed jurihsr
mecicel treatment, the Lommission's e wsui L0 grast any
iurther meaical treatment is in fact a refusel to grant the
applieant uny furt::: neulicel trestment.

40 krow of o other nethiud of obtaining the conseni
of the vommis-iu: excepl Ly proper applicaticn and the prese
entatior of evidence, ali oif which was dope {u this cess and
the Comzission, aiter hearimg sll of lhe ovidence, Jetercines
that nc turther treatment i. necessury, It seems that the ome
loyee has cone cvirything ir Hls power 10 weture ihe consent
if the Cormissions

This Court seic in the cuse of Gunnison Lugur Cospany

. - Pt o~
s Industrial cvoumission, 73 Utah 535, =75 rae. 7772
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



v wosiERLION ad provided for by thiw
sectlior de o gffir..tlic ang or the part
of the ¢mployer or hic irsursrce ee:rier
0 rrovide srd furrigh ar Irfured saployee
with medicel, nur-ing ard hoapital serviceas,
fiep the «aploysr replecis or frils o do
30, the smployee may :rocure such sarvices
ar’ the employer or the insursrce varrisr
tecomee liable for ‘he ressonaile value
thersofl.”

The cvidance hefares tha Corriseior on the rvehearivg
sas wndisputed thal the :ppliesnt had reesived an injury
which 418 pot in faet :roperly recover until the apinal
fuslor sasr eriorssd. P+, Okalterry testl 128 at the viw
hearing that *hez arslicant had a pre-existing congenital
defect thst pravented 2 roraal recovery of the injury and
that the opsratior was nectsaary Lelore & recovery was nade
as shown by ths clinieal factsz ravealad by the opsration.
(tramseri t or rahesring pages 10-11e1213.. The appliocunt
testi 484 that he had besn in fact relleved of his saln upd

that ke was well on his way '~ recovers as far as his laok

#ad corcerired. Dre Paul slchards, eallsd to testify “or the
deferici.t Geneva 3%t«el Compary, did wot dispute the testl-
rony of © -, Dkelterry that the operallon wan & nocessary and
woper oparat!on, bhut a-rsel that it was < ‘herapoutier.
nder thrse otz which were hefor: the Cormisslon or the

enearing 4t was the plain duty to awerd the applicant the

xpenses of his oporation on .aumary 19, 194f reszewilsss of

o + vyt A v e es
h‘ %g’zﬁec/ k};’ﬁ“;/ Q?{’}}uﬁ’_\’ LﬁEﬁ?‘/‘(llj? Fi ll#;l%? f()/"(‘ﬁﬁ?f‘l’:uﬁ(}‘il%\’idg‘/’)’u aut e 1’1 1a 1'/79? S(S‘Ig\!
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ihe faoete in the record ¢ this cuse do presert 8
little unususl situstion in that the ap;licsnt wernt to the
hospital after (. Conuission had r rdered a :cizion in
shich it had in offeci deterzimed that the applicent wes inp
meed of io further te. leal treatuent. Zut this was not & fir|
al asar. 0. ih@ part of ihe Corsission und the applicant did\j
the orly thii, pozs2'l: wler the oirouwestances, It aadiatelsi‘
aftor the decisier of the vomsizaion denying hiz the
berefits of such medical trentuisut, bs wmoent to the russdtad &!
3ad the s>rvices perforted or his own accord end within the
tize sllcowed by law ‘m whieh to file « getitler vor & reheare
Inge de 442 go znd the Commissicr grernted the rehesring wund
is the tize of the rehear ing the irue evidencs was then bde~
‘ers tre Cormiszior showimg ihat the decision of the Cosxis-
ifon or Uecember 24, 1747 wais based u;cr cpiriong of the
iedieal staff of the Gereva _~tesl Cospapy thut were ursound
ind §o: trae and contra to the trus fucts as they existed ot -
he time ihe sward wasz made op December 24, 1947. Under
uch eire.istances we do not telieve that the Geoneve Stsel
capany should be ‘armitted to be relieved of i1ts plain ob-
{;ation under the statute to provide the meceas.ry meuloal
i hospital exc-naes incurred to relisve “in from -is Li-

Wy which were raue naces:ery for him to ipcur because of

lth ” ; ,..]5 of the ascieal stu?f ? Q ,!l
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>r its complete failure to renier the :ceeusary & € yroper
sedical treat:ent. I{ . h¢ re.ults of the operation which
ass periorped by Dr, Okelberzy had shown  different result
and the cliniecul findings Duad shown th:' such sr operation
was not the pecessary &nd ;roper medlesl trostmeri and that
the Genevae Steel Corrany hed not failed to properly dia-nose
the extent of the applicant’s injuries, them ir that event
the deferdent Gereva Stsel Corpany would not be required to
pay the hospital snc medical sxpenses incurred and they
sould be on the apilicant'e own sccount, -ut since the
sdlinical findings established conclusively thaet *he mediecal

staff of the Geneva Stecl Company were misteken and did not

sresent the true facts to the Commission and the Commission
»n the first hearing did not have hefore it the trve facis
when it rendered its decision on December 24, 1947, that the
ipplicant cannot be deprived of the beneiits clzarly eon~
‘erred by the Act simply becsuce the . ~r>v- Stsel Company
‘atled to properly diagrese the trve nature of the injury

ind refused to .ive what was proven t0 be ths prorer medi-

ml tr-atment, and these facts wers all made to appesr to

he Commission in proper time at = rehearing of the issues
resented 'y the applicant's original epplication. Even

£ the applicant had waited beyond the thirty days allowe: §

y the at,?g?y@%%vuhich to file a petition :or a reha%§}ag

ponsored by Law Library. Funding for digitization provided by the Institute of Museum and Libr
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bhad become a final award even then the a,plicant was en~

titled to his medlocal and hespital expenses unless the evie
dence should show that the coperstiom was unnecessary ami on
this ;oint there is litile dispute ir the evidence at the re
hearing,unleas Lhis Court deprives the applicant of these de
efits sisply becsuse the applicant did mot secure the ceonsen
of the Industrial Commission before going to the hospital, a
consent which it was imposasible to obtain. We submit that th
applicant did everything required of him by the statute and
everything withir his power to obtaim that consent by filing
his spplication and presenting to the Commission competent
and substantial evidence showing that he was ir need of such
treatnant,

Section 42~1+75 provides es follows:

fln acdition to the compensation provided
for ir this title the employer or insuranee carr
der or the Commissioner of Finance out of
the 3tate Ipsurance fund, shall in ordine
ary cases also be required to pay such a
resscnatle sun for medical, nurse and
hoepital services and for medlocinmes and

for sueh artificial zmezns and appliances

a8 may be pecesssry to treat the patient

as ir the judgment of the Commission may

be just, not exeeeding thz sum of §5.0.00
provided that if upon applicatiom to and
investization by the Industrial Coxmissiom .
4t shall find that in particular cases

such an amount is insufffcient, it shall
determine and fix such reascnable amount

as under all the circumstances may be fair
apd just, etc."

Sponso V1€ MW\ . g direﬁ/' dm' ”W}Iq /P'gm ?x[u.\ /. G O YORY SN
Tlﬁ‘ rary dervices and 12chnology Act, aa /’mi,\ red by the ,%Lm!c iw'ury.th“ “uiw 1. ]
]
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sat it 18 sencatory upon the emyloyer o pay such medical
xperses ag are in fact necessary to care ior hiaz injuries.
nier this provision of the statute the Comulssion must dee
erzine what sums shell ve just urder the circumstances,
irce the evidence shouwed withoul dispute that the operation
erformed on vanvary 17, 1748 was the necessary and proper
edical irestment required to relieve the applicent from his
ain and suferirg and that the appellent had ir fael been
elieved fror his pain asd suffering asnd was well on the way
0 recovery at the time of the rehearisg it became mandaroty
pon the Comelssion to fix & reasomable su: under the c¢ire
uestances and make such ar amard to the a;rellant, lhe
ecision of the Co missicon on the rehsarieg ir effect nuli-
fea the firat part of section 42«175 makirg it mapdatory
yorn the esployer to pay for the necessary mediesl and hos=
ital expenses required to relieve the soployee from his ine-
uriez iru in this case it has relieved the employer come~
letely of all responsibiliiy for ths expenses ihat were
lainly necessary froz the imjury. 1t 18 true that the last
art of section 42175 gives the Comsissior eome discretion
B fixing what are reasonable sums to be allowed but it does
ot jermit the Cosnission to arbitrarily refuse to make any

ward for sedical and hoaspital expenses necessarily ircurred

by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the Cozmimsion w.s a:le 10 {ind frow the sViussue wvwavew e
Commission on the rehearing that the operation perforxed on
Januvary 19, 194¢ dy ir. Okelberry was not the necessary and
proper treatrent required by the appellsat, it was bound as
s natter of law to award t© the appellant :ither the actual
sests of the opsratior or to fix such reasonable sums under
the circumstances the Commission should determine to he falr
wnd Juste But the Commission did not attempt t$o determine
shat was falr and just, but deprived the appellsnt sntirely
f all medical and hospital expenses inecurred in the opera~
:lon performed on January 17, 194&.

The evidence hefore tha Cosmission at the time of the
‘ebearing would pot support any cther finding than that ths
peration rerforsed by Lr. Ukelterry was a necesasry and
proper operation and was required by resson of the imjury.
ro Ukelberry testified that the actusl physical findings
evealed at the time of the operation showed that the appels
ant bud received ar injury and that becsuse of i iree
xisting congenital defect of his bsck the injury would rot
scover without the ald of the spinnl fusion which he ror-
orsed (trsnseri;t of re-earing pages 10, 11, 12 end 13.;
re Faul idchards, testifying for the Ueneva 3tesl Company,
istiided that the operation was good therapeutics (trange
ipt of rehearing page 27." Lr. Richards testified furihsr

) Libfary. Funding for digitization provided by the Institute of Museum and Librar
Library Services and Technology Act, administered by the Utah State Library.
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e
years for it to fuse of its own accord (transeript of re-
hearing page 28.) The applicant testified that his pain had E
in fact been ralieved and had disapponrod cntiroly since his
aperntion and that he was ablo to get around wlthout pain.
3n such evidence the Commission could reasonably meke only
>ne finding, that the operation performed by Ur. Ukelberry
¥as a necessary and proper medical treatment and the Commise |
sion was bound to award him such expenses as were necessarily|
incurred or at least to determine from the facts what sume |
rere reasonable and make an award accordingly, This the
Jommission obvicusly refused to deo.

#“HERE;OKE, we submit that the Industrial Commission
sommitted error in its refusal to award the appellant the
»xpenses necessarily incurred in the operation of January
9. 1948,

ARGUN:NT ON En<OR XUMEER FOUR,
THo COREISOS10K CO: KITTED E:%0K Ih NOT
CONTINUIRG THE P.LY ENT OF COKFENSAT ION
FROK 1H. DATE vt BHE REHEARING UNTIL SUCH
TI¥E a3 THE COM¥ISSION SHOULD DETEININE IN
FURTHER rrOCCEDINGS THAT TH. & LICaKRI'S
CORDITION Hul BECOME FIXED,

The evidence at the rehearing was undisputed that the
pplicant was at the time totally disabled for work and was
mffering from pains in the legs, the usual post operative
esul® and this condition would continue for two or three

wnths.

Under this evidenoe it was the plalp duty of the
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‘onmisslion to anard the a;pellant kis ccxpensation from thu
late the company had discontinued payment to the date of the
rehearing and L9 have continued the payment of compunsation
antil such time as the Commission in a furtherprocesding
should deters.ns that the period of temporary total disabilie
iy was ended and the sprlicant’s conditiorn bad tecoms fixed
wa abt that tize determine the yrercentaze of loss of bodily
‘unction the appellant had in fact suffered,

The award of fifteen per cent lose of bedily funetion
warded to the arpellant wes based upon he evidence as it
ppeared to the Commiszion at the time of tue hearing on
he 2ith day of October, 1947, when the true facts were not
mrﬁ to the Commission, .ut when iV appeared to the Come
dssion by the evidence imtroduced at the rehzaring ihat
e had underjone a pajor operation and al the time of the
ehearing the appellart was swiferiny from pains im his ls:s,

reasonable result of a spiral fusion coperatior, it was ob-
lously the cduty of the Lommission to determine ard fix a
ir.1 rating at a subsequent hearing, .ni for the purpose

f determininy the :imal result when the appellent had full;
poovered, U(nder the clrousstavees as they appsered to the
)deission or the rehearing the award of Iifteen per cent
irzarnnt loss of bodily function was purely speculationm,

sed upon no evidence. A&t the tizme of the rehearing the
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opinion of beth Ur. lichards snd Ur, Okelberry that he would
soon be able to return to some light work, but Just when tha
would be was pure speculation, it the timse of the rehearing
the appellant was suffering from pains and swelling in the
legs as a post operative result, which is not upususl in
such cases (tramseript of rehearing page 25.) W%hile it was
the opinion of the doctors that this conditionm would soon
disappear, this was plain speculation and the sprellant was
entitled to have his compensation continued uwntil such time
a3 his condition was in fact fixed and his temporery total
disability tersinated and then at that time to have the
Coszmission determine the question of his permanent loss of
bodily function in the light of the facts ac they should
theh sppear.
CORCLUS 10K

AH-REFORE, we respectiully submit that the Industrial
sommission irn reddering its decizion on the rebearing de-
3ided the case under a srong conception of the law and
iseuned that before it could chamge the award nude to the
Ppplicant on the 24th day of Dscember, 1947, 4t was ineum-
wat upon the applicant upon the rehearing to establish
iome shenge in his physicel condition sudbsequent to the
4th day of Decenter, 1947, and that this view of the law

. “&%m%‘! 7 E)rumx’ Law a i’?m/j\’. !‘ll”( ing for digitization pruri(&ct; !1\ the %&rimra (g; J!u.\cum (m(’ ! llnmj\ !(7\&5 @
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-— JO08AXI0E, OXCepPT auch evidence as tended to show

sther or not there had been any change in his condition
since the 24th day of December, 1947, when the Commission
rendered its decision on the first hearing. That the Come
aission did not regard the proceecin; on rehearing in the
sture of a new trial for the purpose of determining the
wri inzl issues presented to it by the applicant's applica-~
vion for compensatien. That because of the Commission's
refusal to regard the proceeding as a new trial on the
wiginel issues and declde the matter on the basis of all
)f the evidence then before it, the Commission deprived the
ipplicant of the benefits to which he was justly entitled,
thich weres

1, Compensation during his entire period ot tempo-
‘ary disability, commencing with the 22nd day of
lecember, 1946, the date the company ceased iis payments,
&d the date of the rehearing.

2. The expenses of his medieal treatment in the
peration performed by Dr. Okelberry on the 19th day of
anuary, 194€,

3. Compensation {rom the date of the rehearing until
uch time as the Commission should determine in further pro-
eedinge that the applicamt's condition had recore fixed;

4y That when his condition becare finally fixed,
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he was then entitled to have his jercentg;e of loss of

bodily function deterzined by the Commisaion according to

the fact in the light of the corditions as the; should then '?
appear to the Couxission, “

respectfully suinitteds
Dean ... ilanders

¥arl Gibson
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