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IN THE SUPREME COURT OF THE STATE OF UTAH

RANDY A. ZIEGLER,
Plaintiff-Appellant,
-y-

WILLIAM MILLIKEN and : Case No. 15553
THE STATE OF UTAH, : .

Defendant-Respondents. :

BRIEF OF APPELLANT

STATEMENT OF THE NATURE OF THE CASE

The plaintiff-appellant, RANDY A. ZIEGLER, appeals from
an order in the Third District Court, Honorable Dean E. Conder

dismissing with prejudice appellant's Petition for a Writ of Habeas

Corpus.
DISPOSITION IN THE LOWER COURT

Respondents brought a motion to dismiss appellant’'s petition

with prejudice in the lower court contending that habeas corpus is
—— R ¢ 3 I €

an improper writ to attack conditions of gqnf@ngmeqt ;nd therefore

appellant's petition failed to state a claim upon which relief could

be granted. The lower court considered three Utah cases, Chapman v.

Graham, 2 U.2d 156, 270 P.2d 821 (1954), Smith v. Turner, 12 U.2d

86, 362 P.2d 581 (1961), and Rammell v. Smith, 560 P.2d 1108 (Utaly

1977); and granted defendant's motion based on those cases, unspeci-
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under the Civil Rights Act of 1871, 42 USCA 1983.
RELIEF SOUGHT ON APPEAL

The appellant seeks a reversal of the order dismissip,
petition with prejudice and that this matter be remanded for fyp

proceedings on the merits of his petition.

STATEMENT OF THE FACTS

Appellant, acting as his own ccunsel, filed two virtual
———— -

identical petitions for a writ of habeas corpus (R. 1 - 12). 4l

neither petition contained a prayer for relief, each essentially

was a challenge to the rescinding of his parole date and his cor

—— - — e
————————————

finement and conditions of the confinement first in isolation ai
later in maximum security at the Utah State Prison for disciplim
reasons (See T. 4). Among the conditions alleged by petitionmer:

—

be unconstitutional as cruel and unusual were denial of Due Prow

et PP .

religious discrimination, denial of access to legal materials,

physical aﬁt'lse, and denial of access to the mails. On August 1
1977, respondent moved to dismiss "the petition'" on the ground i
was an improper writ to attack conditions of confinement and the:
failed to state a claim upon which relief could be granted (R. 1l

In support of its motion, respondent filed a memorands
which argued that Rule 65B(i)(l), Utah Rules of Civil Procedure
(U.R.C.P.) only allows a prisoner the remedy of habeas corpus whi
challenging proceedings resulting in that prisoner's confinemen
or commitment, and therefore the writ is unavailable to challetd

conditions of confi - i teret
neme?[/tlg /i)g‘%ﬁ'/l/:}lg/l /)/‘()\*/}L)Z }?\" the Iu\%ﬁ'pg’%}s}?’m 9/7% bg her en
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his appearance as appellant's counsel and on September 15, 1977,

a hearing on respondent's motion was held. Counsel argued whether
Rule 65B(£) or Rule 65B(i), U.R.C.P., applied to this matter (T. 2-3),
and argued generally whether in Utah a writ of habeas corpus could
be used to attack conditions of confinement. The Court ordered that
memoranda be submitted on the points argued (T. 11). In a minute
entry, and in a later order dated November 2, 1977, the Court
granted respondent's motion without mentioning the dispute over the
applicable rule of procedure but nevertheless basing its finding on
three cases in Utah and the availability of other remedies (R. 31 -

33).

ARGUMENT
POINT I

RULE 65(f), AND NOT RULE 65(i), U.R.C.P., GOVERNS
THIS PETITION FOR A WRIT OF HABEAS CORPUS

In bringing its motion to dismiss, respondent argued that

o s ettt

PST—

Rule 65B(i) provides habeas corpus relief only to '"[a] person im-

prisoned in the penitentiary . . . who asserts that in any proceedings
Gﬁiéﬁﬁrééﬁiéed”in his commitment there was a substantial denial of
his rights under the Constitution of the United States or of the
State of Utah . . .", and therefore, since appellant was challenging
the conditions of his confinement and not the 'proceedings resulting

in the confinement”, appellant had stated no cause for relief. It

is appellant's contention that Rule 65B(i), U.R.C.P., does indged

only applywéérpersons challenging prbceedings resulting in Fheir

umflnement, but that Rule 653B(f), U.R.C.P., ngve;;ﬁg}gss provides

aDp el L\afm.@/‘exﬂﬂ'ﬁ_‘ tﬂh%‘../agume{mdyhmm". Funding for digitization provided by the Institute of Museum and Library Services
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Rule 65B(i) applies by its terms to persons seeking
to challenge constitutional flaws in proceedings resulting in
their confinement and provides a procedure by which to make that

challenge. However, Rule 65B(i) is by no means an exclusive rep

Rule 65B(f) states:

Appropriate relief by habeas corpus proceedings
shall be granted whenever it appears to the proper
court that any person is unjustly imprisoned or
otherwise restrained of his liberty. 1If the

person seeking relief is imprisoned in the pen-
itentiary and asserts that in the proceedings

which resulted in his conviction there was a
substantial denial of his rights under the Con-
stitution of the United States or under the Con-
stitution of the State of Utah, or both, then the
person seek:ing such relief shall proceed in accord-
ance with Rule 65B(i). In all other cases, pro-
ceedings under this subdivision shall be conducted
in accordance with the following provisions "
(Emphasis added).

The foregoing provision would seem to indicate that si
the appellant challenged the conditions of his confinement he wa
precluded from following the procedures in Rule 65B(i) but that:
could still argue his imprisonment was unjust under Rule 65B(f).

A similar situation presented itself in Newton v. Cupp, 474 P.K

532 (Or. App. 1970), and there the Court held that the writ of
habeas corpus was available.

In Newton, the trial court dismissed the petition whid

challenged petitioner's treatment in confinement as cruel and u-
On appeal, the State argued that Oregon's Post-Conviction Relief
Act prohibited the use of the writ of habeas corpus except by ¥
Prisoned persons to challenge the judgment of conviction. The

appellate court reversed the dismissal, holding that the writ o
QSBSﬁEmgﬁgB%ﬁmﬂﬁﬁw%M%il&hk@n@Qmﬁﬁéﬁm&hﬁwﬁmmﬁﬁﬁﬁu&iQﬂa&}&%wﬂf the
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Appellant in this matter is not foreclosed from the remedy
of a writ of habeas corpus since he merely fails to fit the situation
Rule 65B(i) describes, appellant still may seek relief under Rule
65B(f). Yet the issue remains as to whether or not appellant can
use Rule 65B(f) to challenge the conditions of his confinement on
the ground they are cruel and unusual. As will be seen, such grounds

for relief have long existed in the State of Utah and elsewhere.

POINT II

A HABEAS CORPUS PROCEEDING UNDER RULE 65B(f) IS
AVATTABLE TO ENFORCE A RIGHT OF APPELLANT TO
TEST THE CONSTITUTIONALITY OF THE CONDITIONS OF
HIS CONFINEMENT

"History refutes the notion that until recently the writ
was available only in a very narrow class of lawless imprison-
ments . . .'", '". . . its function has been to provide a prompt and
efficacious remedy for whatever society deems to be intolerable
restraints', Fay v. Noia, 372 U.S. 391, 394 (1963). One of the
intolerable restraints for which the writ of habeas corpus is
available in the federal courts, in sister states, and in the State
of Utah is restraint under conditions which amount to cruel and
unusual punishment prohibited by the Eighth Amendment to the
United States Constitution. For that reason, the lower court erred

in failing to consider the merits of appellant's petition.

In Johnson v. Averv, 393 U.S. 483 (1969), a state prisoner

was placed in disciplinarv confinement for assisting other prisoners
in the preparation of petitions for writs of habeas corpus in violation
of a prison regulation. The District Court granted the prisoner

h Sponsored by the S.J. Quinney Law Library. I-um// or di ionprayide Ingliguty af ﬁ\uulbﬂ/ﬁi//mﬂegtt@r\ln
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him from disciplinary confinement to the status of an ordinary

prisoner. The Sixth Circuit Court reversed but the Supreme Cour

reinstated the lower court's decision, holding that the prison
regulation could not be enforced until the State provided some

alternative assistance to prisomers who needed it in preparing

petitions.

In reaching its conclusion, the Court dealt with and =
the contention that the interests of the State in preserving ori

discipline and limiting the practice of law to attorneys justifi

the burden imposed on access to federal habeas corpus.

oo discipline and administration] are
state funcrions They are subject to federal
authorizv onlr where paramount federal constitu-
tional or statutory rights supervene. It is clear,
however, that in instances where state regulations
applicable to inmates of prison facilities conflict
with such rights, the regulations may be invali-
dated . . . '"the state and its officers may not
abridge or impair petitioner's right to apply
to a federal court for a writ of habeas corpus,
Ex Parte Hull, 312 U.S. 546, 549 (1941).

393 U.S. 483, 486 - 487.

In Wilwording v. Swenson, 404 U.S. 249 (1971), the Cou

reviewed a habeas corpus case involving state prisoners who chal?

only their living conditions and disciplinary measures. The Stz

and district courts all dismissed the petition. The Eighth Circ
upheld the dismissal, ruling that although state habeas remedi¢

were exhausted, petitioners should have exhausted state suits it

injunction, writ of prohibition, mandamus, declaratorv judgment

or administrative remedies. The Supreme Court reversed chais des

In so holding, the Court stated,

The exhaustion requirement is merelv an accomodation
Of . OL'II‘ federa’ svstem des igned to give the srtate an
initial 'opportunity to pass ucon and correct' allege
Sponsored by the S.JNOueg kuty v dttvgry.dndijede (/Aﬁ/f» ﬁl@@ﬁ(é@ by 1/ é”f ?lﬂlu\guuaw}/@b/ ary Svrﬂaz.»
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v. Noia , 372 U.S. 391, 438 (1963) . . . the
mere possibility of success in additional pro-
ceedings (does not) bar federal relief.

Roberts v. LaVallee, 389 U.S. 40, 42 - 43

(1967). In these circumstances (where no
Missouri court ever granted a hearing to a state
prisoner challenging conditions of confinement)
§2254 (the habeas corpus statute) did not require
petitioners to pursue the suggested alternatives as
a prerequisite to taking their claims to federal
court,'" 404 U.S. 249, 250.

The Court also found in Wilwording that the petitioner's

claims could, "

also be read to plead causes of action under the
Civil Rights Act, 42 U.S.C. 1983 . . .," 404 U.S. 249, 251. This
finding is significant in that the Court appears by this finding to
implicitly rule that 1983 actions may be plead in the alternative to
nabeas corpus actions, and thus needn't be exhausted before filing the
habeas action.

Federal and state courts have followed the lead of Johnson

v. Avery and Wilwording v. Swenson. Bryant v. Harris, 465 F.2d 365

Jth Cir. 1972) involved pro se petitions alleging prolonged solitary
confinement and racial discrimination which operated to deny petitioners
First Amendment rights of religious freedom and constituted cruel and
unusual punishment in violation of the Eighth Amendment, much the

same as appellant's petition herein. The District Court dismissed the
petitions without a hearing but the Seventh Circuit reversed, holding,

) the District Court erred in dismissing the petitions without
a hearing hecause if petitioners prove what they allege, relief is

available to them, Johnson v. Averv, 393 U.S. 483 (1969)," 465 F.2d

385, 367, In Re Riddle. 57 Cal. 2d 848, 372 P.2d 304, cert. den. 371
914 (1926) challenged conditions of confinement as cruel and un-

usual punishment by means of habeas corpus where petitioner had been

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act_gpdministered by the Utah State Library.
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beaten by guards. The Court concluded,

The allegations of the petition state a good cause
for relief by habeas corpus. The California Courts
have used the writ not only to test jurisdiction, but
also to protect fundamental basic rights of prisoners.
Thus the writ has been used to examine allegations
by prisoners that they were beaten [citing cases]
. denied religious freedom . . . [citing cases]

" or prevented effectively from communicating
with counsel (citing cases] or the courts [citing
cases], 57 Cal. 2d 848, 489; 372 P.2d 304.

At a later date the same court had occasion to observe, ''Habeas
corpus may be sought by one lawfully in custody for the purposed
vindicating rights to which he is entitled even in confinement.
Re Allison, 57 Cali. Rgzr. 332, 5%4; 425 P.2d 193 (1967). Utah ha
many years followed the same theory.

The petitioner in Chapman v. Graham, 2 U. 24 156, 2702

821 (1954), alleged he had been subjected to cruel and unusual

punishment by not being ailowed out of the hospital for surgery. '
District Court granted the petition but the Supreme Court reverse:
finding no cruel and unusual punishment. While the Court clearly
was reluctant to use the writ, "[u]se of the writ in a case like™
could pierce and wound the administrative processes of constituti
created executive agencies with a habeas corpus lance thrust by U
judiciary. Almost universally such use has been condemned "
156, 157, 270 P.2d 821, 322; the Court did not reject the use ¢’
writ entirely. 'We prefer to adhere to the principle, until the
rare case approaches which to date we have not encountered, thd
courts, by means of the writ . . .'" (Emphasis added) 2 U.2d 13t
270 P.2d 821, 823, will not interfere with administrative agenci

such as the prison.
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nabeas corpus challenge to poor medical treatment and diet as cruel
and unusual. The District Court granted the petition and again the
Supreme Court reversed, quoting at length from Chapman but again not
rejecting the remedy in such cases. The Court only noted, '"We do
not consider this case to constitute that rare case we spoke of in

Chapman V. Graham that conceivably might sunction the use of the

writ", and concluded, "It seems clear that the writ of habeas corpus
under established principles, does not lie under the facts of this
case', 12 U.2d 66, 68, 362 P.2d 581, 583.

A third Utah case challenged a poor diet in maximum security
as cruel and unusual punishment grounds for a writ. The District
Court granted the writ and again the Supreme Court reversed, Hughes
v. Turner, 14 U.2d 128, 378 P.2d 888 (1963). The Court again stated
its position, '"This Court has held that the absence of cruel and
unusual punishment the writ should not be used to interfere with the
management and control of the internal affairs in the prison", 14 U.2d
128, 129, 378 P.2d4 888, 889. Once more it would appear that the Court
has not ruled out the use of habeas corpus to alleviate cruel and
trusual punishment, the Court has simply not vet been presented with
@ case where it felt use of the writ was merited.

Johnson v. Averv and Wilwording v. Swenson, cases decided

since the last Utah case involving habeas corpus and cruel and unusual
Junishment, both set forth the vrinciple that state prisoners may
llenge conditions of confinement through use of habeas corpus
Setizions. Johnson further held chat habeas corpus couid serve to

“2storsz 3 orisoner “rom disciplinarv confinement to the general

Tosulaed - . Lt {in his getition. Wilwording
trulactio zs zppellant scught in als own oefitionl. — A2 w2filig
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indicated that a prisoner could plead for habeas corpus relief ay.
42 U.S.C.A. 1983 relief in the alternmative, contrary to the lower
court's ruling in this action that appellant must first exhaust i
Civil Rights Act remedy. In that same case, the Court ruled peti:.
need only exhaust meaningful state remedies before seeking habeas
corpus relief. In appellant's case, even though administrative ry
were mentioned, no hearing on the merits took place so he had no
opportunity to present evidence on his exhaustion of administrati:
remedies.

State and federal courts have followed the lead of i@Eﬁ
and Wilwording. The Utah Supreme Court has adopted the same theon
despite never finding a case of cruel and unusual punishment wher:
habeas corpus relief would be merited, the Court would apparently
grant the relief if presented with "that rare case' mentioned in

Chapman v. Graham. In light of the fact that the Eighth Amendmen:

"

must draw its meaning from the evolving standards of decex

that mark the progress of a maturing society', Trop v. Dulles, 3%

U.s. 86, 101 (1958), the district courts of this state have a dutl
inquire into the merits of each petition for a writ of habeas cor
where conditions of confinement are challenged as cruel and unusw
punishment. To hold that no such remedy exists in this state wot
be equivalent to abdicating state review of state prisons, becaus

in federal courts such issues may clearly be considered.
CONCLUSION

The District Court, Judge Dean E. Conder, erred in cofi:

t,k})%lgm‘g'/mvefluw.kxu/IQ{fLuh@b/@/a.s-'mm'@sﬂ@’wg/[M@/S/)/‘MMAQVQ/Q Ingityit o Mispum gl @ibiG 1y Stviees O £
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s a means to challenge prison conditions alleged to be cruel and
unusual punishment and therefore erred in granting respondent's
motion to dismiss appellant's petition on the ground it failed to
state a claim for relief. This case should be reversed and remanded
for proceedings on the merits of appellant's petition.

Respectfully Submitted,

RANDALL GAITHER
Attorney for Plaintiff-Appellant
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