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IN THE SUPREME COURT
of the
STATE OF UTaH
7uI STATE OF UTAH,
Plaintiff and Respondent,
Vs Case No. 15536

DENNLS BOYD GARDNER,

Defendant and Appellant.

BRIEF OF APPELLANT

NATURE OF CASE

was charged, by information, with three counts
Title 58, Chapter 37, Section 8 (1) A (a) (ii)

Utah Code Annotated, 1953, as amended.

DISPOSITION IN THE LOWER COURT

(e}

efendant was found guilty, by a jury, of three counts of
discribution of a controlled substance for value (two counts,
Phentermine, one count, marijuana) in violation of Title 58,

Caaprer 37, Section 8 (1) A (a) (ii) Utah Code Annotated, 1953,

Defendant Appellant
(90) coasecutive days or six (6)
to make restitution
three (3) year probation.

RELIEF SAUGHT

Xeversal of the verdict and

was sentenced to serve ninety
months, weekends, in the Carbon

to the State for attorney fees,

ON APPEAL

judgment of the Court below.
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STATEMENT OF FACTS

1. On or about the 21st day of January, 1977, Defendant
Appellant was charged with violation of Title 58, Chapter 37,
Section 8 (1) A (a) (ii), Utah Code Annotated, 1953. Said
charge was amended to include two additional counts; i.e., ,
distribution of a controlled substance for value, two counts
phentermine, one count marijuana. Defendant entered pleas
of not guilty to all counts.

2. Preliminary hearing was had in Price City Court on
the 4th dav of Mav, 1777. Defendant's Motion to Dismiss as
to counts one and two (phentermine) on the grounds that ;
phentermine is not a controlled substance as defined in Title |
58, Chapter 37, Section 2 (5), Utah Code Annotated, 1953,
as amended. Defendant's Motion was denied and Defendant was
bound over to District Court for trial.

3. Defendant was arraigned in the Seventh District Court |

f

of Carbon County on the 16th day of May, 1977 and entered
|

pleas of not guilty to all three counts. Trial wes set for
June 20, 1977 and continued at the request of the State.
On the 10th day of June, 1977 Defendant filed a Motior in
Limine asking the Court to define the allowable scope of
cross-examination of the State's chief witness, Rarry Te-ler.
4. On the 8th day of September, 1977, the dey of trial.
the Court considered defendant's Motion in Limine ard
prohibited defendant's cross-examination of Stote's wit
with regard to his crimirrl and/or employment record. DNefert

2
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was LLwlG Zuiicy OL Lae cuarges.

o

5. On thoe 20th day of Ocuober, 1977,
LW C¥iai, cie Stace objecceda on the grounds that the
SoLion was uncimely wiereupon defendanc asked the court to

consiuer che Moiion as a petition for a Writ oi Coram Nobis,

| citing as precedent, State v. Mitchell, Utah, No. 15118, (1977).

0. Defendant was sentenced on October 31, 1977 and

1

the jail portion of sald sentence.

ARGUMENT
, POINT I
ToZ TRLAL COURT ERRED IN REFUSING TO ALLOW DEFENDANT'S
Ci055-THAMINATION OF THE STATE'S WiTNESS WITH REGARD TO HIS
+ | {XIDIBILITY, I.E., HIS CONVICTION AND DISMISSAL AS A POLICE
| (FFICER FOR A CRIME INVOLVING DISHONEZSTY AND MORAL TURPITUDE.
The chief witness for the State at defendant-appeilant's
trial was one Darry Becker, paid informant for Regiom VIII
ask Torce. Mr. Becker has testified under oath at defendant-

hearing in Price City Court that he,

itanc's preliminary
. ir. Becker, had been dismissed as a law officer in the State
. ol California. He testified further that his dismissal
l0liowed charges of fraud which were brought against him

Lwvoiving giving felse statcmencs to an insurance company

Tl &G soLlice oificers regarding theft of an automobile~~-crimes

)

velving cdishonesty and false statement. He testified that
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as a result of plea bargaining he had entered a plea of

guilty to a misdemeanor. It was urged at trial that Mr.
-

Becker's record had been expunged. Eée transcript.

In the case of State v. Hougensen, 64 P2d 229 (1936)

the Supreme Court of Utah surveyed the law with respect to
the issue as to whether on cross-examination, prior conduct,
act or actions, specific in nature, may be elicited in orcer
to affect credibility. The Court set forth principles to
aid the jury in determining the reliability of a witness.
Among these principles the Court listed as follows:

(3) OQuestions whose only object could be to
call for answers to affect the credibility of
the witness and which answers would tend to
degrade - her character, but mot tend to
subject soch witness to punishment for a

felony, are permissible over a general objection
as to their relevancy or competency, in the
sound discretion of the court,

Qo

(4) Questions whose only object could be to
call for answers to affect the credibility

of the witness and which would tend to subject
such witness to punishment for a felony, are
permissible over a general objection as to
their relevancy or competency, in the sound
discretion of the court.

(5) The discretion referred to ir rules 3 and
4 is to be exercised in view of the varyving
circumstances of each particular case and not
limited by the intrinsic and immedlate
consideration arisirg out of the cross-
examination.

(6) Answers called “or by cuestions snrcifinrd
under (3) and (o), 7. T orclucr by
in its discrecion o ool on,
always subDject Lo cve ! TRy AT R
exercising Mg or o~ TR EINTT T
this may be eroosk T Tao e hy Lhe
attorney. The cour: '
answers, inform the witneas o his oo
rights in thot rezord.
4

[p]

yanTd T e Lhe wi
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(7) Guzuiln, vae uiscrecivn 0L cue COury, are

cae LoLJowL“>. LI che cross-examiner claims

caat ne desires Lo sLow Che wicness as one of

sow morailly or & Cisoluie person by a series

0L questions sihiowinyg suca facts, conduct or
associacicns wlin discepucable characters as
would tend to 0 stamp Cue witness as not worthy
ol crewitc, tne court shoura in the avsence of che
Jury tace tine o.llier of such quescions and determine
Lf it would so vend to show such character that
the jury should have it as part of the case in
orcder co judge of the cr vliity of the witness
and, 1f so, permit in Lne presence of the jury
suci_guestlons to be asxed, subJecL to Rule (6).
ﬁgop v. Wokano, 92 Ap?., Div. 342, 183 N.Y.S.

L5 ... =zt Z35.

7oA, AT I - ”

(LUy ATl of tne cbove ruies refate only to
CUeSLLONS 07 Cross-cxaninacion aesL/ned not

.o suow motive, or to expiain, clar lLy amplify,

coniraaict, or QirQCE'] destroy che force of
any covidence brought out on direct examination,
Lut u“Ly for the purpose of wmpairing the
Teliabilily of a Witness 4s an honest, accurate
« [alr Craasaicier tescimony. ac 238

o

¢}
i

Tae trial court, cicing Hougensen, relied on paragraph
$ Lo supporc its decision. Paragrapn 8 reads as follows:

(8) Wnere the questions of tne cross-examiner
call for isolated or sporadic acts or conduct
directly tending to def rade the witness, or
show moral turpitude, whether they would tend
o subject the witness to punishment for a
reiony or not, but which could not be said to
wark che witness as one of low or dissolute

characcer wad whicn do mot present any

reasonable pasis LG an ASsumbiion that the
LCucss was not ter.inz Cihe ctruch Ln the case,

OlLjeccion on che gZrouad o: Lrrelevancy and

lncompetency sibouid oe suscained. at 238.
k_mr}uds is LAQQQCA

ic is aere argued tnac conviction of a crime of dishonesty
‘G Giswissal ol a police oifficcer f[or conduct unbecoming an
¢llicer ¢o redresent a reasonabie basis for an assumptlon

Clal e wichiess was aod teiling che truth.

loson, tnough oid law 18 stili 5004 law as seen by
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its adaptation into the Utah Code and Utah Rules of Evidence.
Title 78, Chapter 24, Section 9 provides as follows:

Although, in every case the credibility of

the witness may be drawn in question, or by
evidence affecting his character for truth,
honesty, or integrity, snd the jury are the
exclusive judges of his credibility. {(emphasis
added) .

The counter part of this code provision is found in

the Utah Rules of Evidence,

Rule: 21 Limitations on Evidence of Conviction of
Crime as Affecting CredlDillty

Evidence of the conviction of a witness for a
crime (not involving dishonesty or false
statement) shall be inadmissible.

In the case at bar, the crime of the witness involved
dishonesty and false statement. In his article, Impeaciment
of Witness for Prior Criminal Activity, 3 Utah Bar Jur. 1-6,
p. 13 (1975), Professor Ronald N. Boyce says as follows:

It would appear that the Utah court has
clearly stated that, both under statute
and rule, a witness may be examined as
to a felony conviction, the number and
type. Although the Utah court has not
passed on the question of impeachment

by misdemeanors, it would appear that a
reasonable construction of Rule 21 would
be to conclude that the lansuage of the
rule limiting use of conviciions o
involving dishonestvy or 'alse stacenent
would be applicable to ' SdeNcanors . . . .« .
at 2T,

It is submitted that th.. status of the
law of impeachmenf in U .11 by prior criminal
actlvity has peen cd by the acont

of the Ctah Ru'cs ol ce and inroro
case [aw, A wicnesc Tmaeoched DY
showing a convi cTony or by
conviction oL a rifc TAvoLving
or false st. "emenc, at «

REICRT I

6
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wnaCh COULQ

76-24=5: Duiy Lo answer questions - Privilege

A witness must aanswer questions legal and percinent
co tue macter in issue, although his answer may
escablish a claim against himself; but he need
noc give an aanswer wnich wiil have a tendency to
sunject anim co punishmenc for a felony; nor need
he give an answer which wiil have a direct
cenaeacy to degrade his character, uniess it is

to the very fact in issue or to a fact from which
the fact in issue would be presumed. But a
wltness nust answer as to tne fact of his previous
conviction ol felony.

de Rule oi Evidence which supporis the above code

section reads as foliows:
Rule 63 (20) Judgement of Previcus Conviccion.
Zvidence of a final Judgment adjudging a person
CcuLlcy 0L a feiony, tLO prove any fact esseincial
Lo sustaln tne juagient.
The Utah Cose of State v. Bennetct, 517 P2d 1029, cited by

to the issue at bar since in
Defencanc was required to answer
regarding conviction of a felony. As indicated above the law in
vian is coat a witness wust answer to a felony but that he may
relse cne privilege provided by law not to answer to other

rule does not prohibit tue

s admissible is a

o
e
C.
(%
(%]
T
-
Q
o
-
=
-
¢
cr
o
i
o
o
[}
0
Z
[}
i
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2
3

rif
[\
o
O
W
[e))
N
fu
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o
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g
(%]
[
cr
]
Fh
O
H
o

he case of Gordon v. U.S., 38

Cie DUTrnose of impeachmenc as follows:
: !

Tn considering how tne Distcrict Court 1s to exercise
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the discretionary power we granted, we

must look to the legitimate purpose of
impeachment which 1s, of course, not to

show that the accused who takes the stand

is a "bad" person but rather to show
background facts which bear directly on
whether jurors ought to believe him rather
than other and conflicting witnesses. In
common human experience acts to deceit, fraud,
cheating, or stealing, for example, are
univer.ally rezarded as conduct which
reflects adversely on a man's honesty and
integrity. Acts of violence on the other
hand, which may result from a short temper,

a combative nature, extreme provocation,

or other cause, generally have little or no
direct bearing on honesty and veracity. A
"rule of thumb" thus should be that convictions
which rest on dishonest conduct relate to
credibility whereas those of violent or
assaultive crimes generally do not; traffic
violatic s, however serious, are in the same
category. 2 nearness or remoteness of the
prior conviction is also a factor of no small
importance. Even one invelving fraud or
stealing, for example, if it occurred long
before and has been followed by a legally
blameless life, should generally be excluded
on the ground of remoteness . . at 940.

The state has the burden of proving the guilt of a
presumably innocent defendent. TIf a witness, has committed
crimes of dishonesty, the trier of fact should have that
information upon which to base a decision as to credibility of

that witness - whether his crime be called a fe'ony or mis-

demeanor.

POINT 1T
THZ TRIAL COURT ERRED IN DEXVING DRTENDANT'S 2Amwoy ©o7

A MISTRIAL BASED ON IMPRODPTR CLOSTNG R7MAR

OTOATTO Y Te

THE STATE WHICH IN EFFDCT, DEVTZID TO DEFEVDANT 177G o 07 ™0

EXERCISE {!IS PRIVILEGE

O RETUSE TN QYT OCYTIONCE A0 VET

PIMSELF.
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chtmeine V0D Cae CUGSCLLucion ol foe uakhied Stcates

SLOVIGEs &3 LOLi0oWSs:

MO PECSSOLL sl UC a&id L0 answer Lor a
cupiial, or ctherwise infanous crime,
aialess on a preseacuent or Ladictment

ol a Srand Jury, ¢rccue 1o cases arising
L4 tne rand or aava. Lorces, or in the
ML;L;ia, wacad Lnoactual service in time
of War or public dganger; wor shall any
person Le subjecc Lor thesame offense

Lo Le twice nut in jeopardy of 1life or
ilnws nor snal. be compelled in any
crlminal case CO D2 a Wiciiess against

1S, , LOY De Qb)LLv G 0L Lite, leeruy,
oy propercy, wit:
nor shail privace
puoiic use, witiouc just compensatlon.

Ceclon 12 S e o = o D s et A e
Scction 12, Rlgics orf Accusea rersons provides:
iy m: P N

. « . . The accused shall not be compeiled
Lo give evidence agalnsc aimse:f . . .

Stete of Utah v, Fyred 1. Toton, No. 14543 was filed by

e ulan

pLosecuiOor wao said,

I Listeneu to cntcive defense in this
case and ncver heara one sarved or evidence
Zrom Defencanc to prove any motice, any
reasoint that i .
biacks 1a thls cominui..ly. L@; p. 2
La cuis case atb bar, Plaintill made repeated remarks to

tie jury cha: no defense had been presenced. This allegation
Wes répeated sixX or seven tiues oy Plaintiff during his
sutnacion and rebuttal. Plainciil sald, tiue evidence presentec

el . . - i R 2] £
oF LAg¢ state was ot rebutted Lo aay way. Cleariy, Plaintiffis

CliAYs weeo Glrvecied to Defencdant's failuve to testify since
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there were only two witnesses to the alleged crime, a paid
informer who testified for the State and Defendant.
Referring to the States' right and duty to analyze

evidence and point out the strength and weakness of Plaintiff

and Defendant's respective positions the Utah Supreme Court,

citing State v. Kaz@g, Utah 540 P2d 949 (1975) savs as follows:

However, there is a p01n* beyond wnich 1t must

not go in regerd to the defendant's constitutional
right just referred to:; end this includes that

it should not be impaired or destroyed by making

comments on the failure of the defendant to teke

the witness stand.

It is to be noted that in the Kazda case, referred
to above, the distinction we have just discussed
Ealc vz and that although the prosecution
he DVWdEch, it made no such reference
the defercant did not testify as
re. Upon a fair analysis of the
prosecutor' s remarks here, the conclusion cannot
be escapea thet it was but a thinly disguised
attemnt to do indirectlv what the prosecutor knew
could rot propecly be done directly: that is
to comment on the fact that the de“endant had
chosen not to take the witness stand; and to
persuede the jury to draw inferences as to
his guilt because of his exercise of thax
constitutional »rivilege, at n. 1, 2.

]

Eaton was remarded for a nrew trial
The remerks of Plaintiff Curing summation ard rebutial
were improper and repeatecly imnlied to the jury that
defendant had not testifiesd That imnlicatior, ‘n effect

denied to defendant his »ight o excr clae his comalny

privileze mot to %o be witness against himself.

PHENTERMINT TG WA 4 AnNvmnAT v oo QURETANAT AC TTmTmTTTT MY

LEG 18 LAmT\vﬁ L/\” THD CcarTo oA DUTNTIIN T TG AT TTT AT m T nT
N
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N

violative of the Constitution of the State ol Utah, Article
V, Section I. Therefore, defendant-appellant could not be
builty of two counts of sale of a controlled substance for

value in violation of Title 58, Chapter 37, Section § (1) A

(a) (i1), to-wit: phentermine.

CONCLUSIONS
1. The trial court erred in prohibiting defense counsel's
cross-examination of the chief witness for the State with
regard to his conviction of a crime involving dishonesty and |
his dismissal as a police officer for conduct unbecoming an

officer.

2. The remarks of counsel for the State during summatiw.f
and rebuttal were improper and repeatedly implied to the jury
that Defendant had not testified. That implication, in effect.

denied to Defendant his right to evercise his Constitutional

-5

privilege not to be witness age’nst himself. |

[

or scheduled in the Utah Code. An administrative attempt to

a

[a%

3. Phentermine is not a controlled substance as define

1

"declare'" phentermine a controlled substance is vialativ

of Article V, Section I of the Constitution of the State of

Utah. Therefore, defendent-appellant could not be found

o

guilty of two counts of distribution of a controlled substan

for value.

i
i
14 |
v
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