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BARBER £ VEHJ
431 South Thi
Salt Lake
Attorney fo

ATTORNEY GENERAL OF UTAH

State Capital Building

Salt Lake City, Utah 84114
Attorney for Plaintiff-Respondent.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum qh
Library Services and Technology Act, administered by the Utah State Library. ~ *
Machine-generated OCR, may contain errors.




TOPICAL INDEX

fable of Authorities Cited. . ittt iieenennnn 11
STATEMENT OF THE CASE . i i e it ettt et ettt eaneanns 1
DISPOSITION IN LOWER COURT . c ottt st ittt st eneneesannnsans 1
RELIET SOUGHT ON APPEA L. i ittt it ittt et ittt eeennnns 2
STATEMENT OF THE FACTS. oo i i i it i et e eeneanens 2

ARCUMENLT

POINT I. DEFENDANT WAS DENIED
EFFLECTIVE ASSISTANCE OF COUNSEL. . ittt it ineieenannns 2

POINT II. FAILURE OF THE STATE TO
REPORT CLOSING ARGUMENTS OF COUNSEL
DEPRIVED APPELLANT OF HIS CONSTITU-
TICNAL RIGHT TO AN APPEAL. ..ot i it ii i ;

POINT III. PROSECUTORIAL MISCONDUCT
IN ADDUCING EVIDENCE OF DEFLENDANT'S
PRINR CONVICTION, INCARCERATION AND
REATT W =HIP TO ADUHLT PROBATION AND
P ROLE CONSTITUTES PREJUDICIAL ERROR...... . vt 10

B 00 i3

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-genergted OCR, may contain errors




TABLE oF AUTIIORITIES

Lases Taves

A S —
Brown v. State, Okla.Cr., SCo Po2d «l7 (1973....... 11,13
Criftfin v, California, 380 U.S. 000 e 8

Johnson v. Zerbst, 394 U.S. 138, 82 L.Id. 1461,
T O I T T 9

People v. fartin-z, 14 Cal. 3d 533, 121 Cal.
Pptr. 611, 535 Po2d 730 (19750 e iniieinnnnnnn, 5,7

Schoonover v. State, 3 Cr.L. Rotr. 2186 (tenn. Ct.)
Crim. App. 51368)...ciivivuien.n. e r e e . 8

Statc_v. Nickson, 12 U.2d 8, 361 P.2d 412 (19¢1)...13,14
State v. ‘reen, Yo. 14435 filed April 12, 197§
in the suprenme Court of Utah............ e 11,14

State v. Hold.es, 30 U.2d 369, 517 P.2d 1322 (1974).13,14,15

State v. Horr, 63 U.22, 221 P.2d 867 (1023)........ 8

State v. Kazda, 14 U.2d 266, 382 P.2d 407 (1963)...13,14

S~ste v, Mclaughlin, 22 U.2d 321, 452 P.2d 75
SR B L T e e ee e ;
State v, JMciichol, TTHPL2d 204 (19760 ..t 1
‘Tate v, laaricad, ., 531 P.2d 239 1ATS) o, 11
State v, lazopn, Htah, 330 P.201 795 (1V975) e 11
State v, Picrren, Nos., 14912, 1510:, 12109,
15114, filcd July 2o, 1978, ... . i e 4
U.S. \rnold, 05 F.2d 20d (10th Civ. 1970 ..., 8
wonstyruticnal Provisions and Statutes Cited
Article I, Section 12, Constitution of Utah...... e
Te620I Utah Code Annot {1953 as amendedj......ooie.n.n. 1,3
T-22-3, Utah Cole Annot. (1953} ciieeriinnnaanns eeevs. 8
RLZ: 35, Utah Rules 0f Tvidencee v v innnnneeaeenas L. 11
Lher laterial Cited
Blacks Law Dict: nar~, Fourth IJdition.....ceeeevieeninns 7
21 N, tur. 2d., Criooree? o Law, sec. 2100000 e 9

’

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



I THL

SUPREMI. COURT OF U\

STATE OF UTAH,

Plaintifl-

Respondent, : Casce llo. 155

-vs-
JANMES M. GRAY,

De fendant-
Appellant

BRIIF OF APPLLLANT (AMLNDED,

LEERE RS SRR EEEREEEEE ST SRR RS

NATURE OF THE CAST

This 1= a criminal action !> ousht Hv the State of Utah

against defendant-appellant Janes M. Gruv chargine bim with

burglary, a felonv in the sccond decree, in violution of

202 Utah Code Annot. (1953), s anended.

PISPUSITICN I LOWER COURT

Upon trial >y jur- in the Fourth Judicial District C

Uittah County, =tate of Utah, appellant was found guilty

bur;lary, axs charged, on Novernier 1, 1277, and was subsc

s¢ntenced to the ltah State Prison for a term ~f one to |

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR]may contain errors.

T6-06-

ourt,

ot

cuently

itreos



RELTIE SOUCIT 000 APPEAL

\ppellant sceks in ¢ oder of this fourt reversing iis con-
viction and quashing the informnation herein, or, in the alterna-
tive, venanding the case to the Jdistrict court for a new trial

consistent with the rulings of this Court.

STATEMINT OF THE TFACTS

The evidence discloses that a bur. lary occurred on the 18th
Jav of Septerher, 1877 in Uintah County, State of Utah, that
appellant was rcriodically in the company of a confessed perpe-
trator of the crime an. that unpellant mav have aided that per-
son by selling itens of tained in the burglary. Further, the
evidence is that appellant was intoxicated during the dar and

evening in question.

ARCUMENT

CTIVE ASSISTANCE F

SOINT S0 APPELLANG s DENTLE

in his opening statenent defense counsel stated to the jur
that he was "appointed" counsel for the defendant and that he
expected the evidence to sheow "That there will - he no evideuce
that the defendant here, ‘Ir. Gray, eve: entered the premises
that was supposed to have alleced to be burglarized.” (T.5). Coun-
sol 1w statel that "...we will introduce testimony from one " the
Parties that was suppo=eod to have been charced in this sarne act:ion

hit e lica't in facc---dil:'t commit the burglarv.' (T.o). Gooares’ .
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defense counsel was totally i-norant of the abding and abettin
statute (76-2-202 U.C.A\. 1953 as ancnded) ~<ince he stated in his
opening argument that "...he mizht have Jdoalt 1 osonme of the o
handled sorte of the items as to the burglarv...” (T.S), and by
a motion at the close of the State's evidence to dismi«s on the
grounds that the defendant was not charged with having posses:,
of property that was recently stolen and that the cvidenco filled
to disclose anyv breaking and entering. As detfense counsel - .atel
in his motion "There might have been other crimes, but he 1is not
charged with having possession of property that is recently stole,
I mean he is charged with the breaking and enterin:.” (T.3+-37),

In addition to revealins defendant's impeciniosity te the
jury in his opening stat.~ent 'T.5), counsel allowed witnesses tc
disclose to the iury that an agent from Adul+t Probation an! pu-
role was involved in deilin:s with the defendant. Sce for ¢: oL
(T.7,8,12 and 27-28). Not onlv was that disclosure nade »uar al:
the facts th;t the agent from Adult Probiution and Parole had v
defendant for ten vears (T.28) and that defend. = had been inca:-
cerated in the Utah State Prison (t.534). All such disclosurcs we
maie without objection by counsel and without cautionary instrict
to the jury.

The record further disclnses that trial ceounsel failed tc
event the rudimentary step of excludina the witnesses Jurin: the
trial. See ¢.g. (t.22,28,40, 46,62 and T0).

Trial counsel further failed to properly investigate the <as

as cvidenced by the fact that he usked witness ~1o-lor how lono
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he had known the defendant Gray and where he had met him, thereby
eliciting othervise inadnissible testinroav most detrimental to
his c¢liont. v reasonable investigation would have disclrsed that
Jefend.mt Gray was in prison it that time with the witiess.
This lack of investication, or sheer inconmpetoncy, is further
evidenced by defunse counsel's failure to question witness Zieg-
ler relative to any pronmises or inducenents made by the State's agents or
to inquire into Mr. Zlegler's record of prior felony convictions in
order to impeach his testimony, this notwithstanding that Ziegler
was a crucial witness for the State.

The record is replete with hearsay statcments and othor
oblectionuable evidence to which defense counsel failed to make
anv ohjections or motions to strike. Defense counsel did not request
cautionary instructions apparently because he did not realize the
c.oidenco was objectionable.  The cunulative effect of this failure
tooehiect and ‘or strike testimony is further compounded hy the fact
thut slos.ing arjunmcents were not recorded, resulting, «at best, in

‘'Coconjecture 3 to the use mude of ohiectionable evidence in

-
i

¢l ~lwg argunents,

This Court has reviewed numerous attempts to overturn convic-
of
tions on the ure ot} that the dJdofendant was deprived/effective assis-
tance of counsel. For exunple, as recently as July 26, 1978 in
Stat.- v, Pierven, consolidated cases No., 14912, 15108, 15109, and

13117, this Court :oiterc .-ed the long standing rule .rplicable to

such cases:

te o oow o inade.uate  or inoffective counsel, the

toco 1 st osrihlish that counsel was ignorant of
;e Taoss or the lauw, resulting in withdrawal

; . T

c 1 11 defense, reducing the trial to a larce

it ; - MeNichol, 5354 P.2d 03

U (Citiae State v, Mciigcaol, oo L2d 200

i o 2has

talho 1o Th,
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Nichol, supra, in which the Court stated:

he is entitled to the assistance of a compe-
tant member of the Dar, who shows a1 willin. -
ness to identify himself with the inteorests
of the accused and presents 2uch Jevonses as
are available under the 1w and consistent
with the ethics of the rrofession. Id., at

204.

Naturally, the defendant nust be able to show that
his claim of ineffective assistance of counsel was a dencnstrable
reality and not a speculative matter. Further, trial strateuy
must be differentiated from failures to investigate or ettoc-

tively represent clients. As stated in People v. Martinez, 1:

Cal.3d 533, 121 Cal. Rptr. 611, 535 P.2d 739 (1973):

The cases involving a failure to make

factual and lecal inquiries and inves-
tigations nocessary to a constitutional-

1v adequatc Jdefense are to be distinguish-

ed, of course, from cases wiicreln counsel,
having made such inquiries and investizations
makes tactical or strateglic decilsiens...>os -.
2d at 742, errhasis added.

The record in this case clarly sheuws thait defense counsel
wa3 ignorant of both the facts and the law., Time after tine
hearsay, non-responsive answers, or evilence without fouandation
was admitted without objection and without motions to strik..
Naturally enough not all hearsay statemcnts or non-responsive an-

wers are claimed to prejudicial: however, a review of the entire
rec>rd compels the inescapable conclusion that due to defer =¢
counsel's inability tc control the admission of hearsayv an. -
responsive testimony, Jefendant Grav was denrived of a fair trit.
For evample, one Officer Downer testified as to Mr. stanlov's ider
tification of certain items of evidenco> T.11,12, 13 a.d 14,
stitements rmade by Mr, Buttors with resnect ro Cire e (T,
the hardship that the cictiw nn fcvuent 00130, Detveose o o 2l
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further compounded the errer with the first wirness when he eli-
cited testin o Trom Officer Downer that Mr. Butters stated thit
hoth Butters and Grav “ad been behind the wheel of t . pickup
truck the nicht in questieon (T.19).

Defense counsel followed the same pattern with the sccond
witness, Officer Lance. During that testimony defense counscl
elicited several damaging non-respons:ive answers concerning de-
fendant's association with witness Buttors without seeking the
Court's assitance in having the witness respond to the question
or having the answecrs stricken; =ce (T.26;. Defense counsel als-
perm::ted substantial testimony cencerning a search which was
tot:l1ly irrelevant to the case 1nas:wuch as none of the items
ohtained in the search were offered :5 evidence; see /T.29).

The 1ist could 0o on and orn with r:spect to the subsejuent
witneszes and counsel's failure te object to hearsay, non-respon-
sive uanswers, or lack of f~wmdation. See for eoxample (T.53).

Counsel's further faiiare to understand the law of aidin. and
herting is made bundantly -icar in his Motion to Disniss (7.30-
S and in his opening stateaent ([.5). Although the jury -as
instructed on the law of aiding and abetting, counsel apparently

elieved that lack of contrv by his client was a v:lid defense.

Defense counsel was further remiss by failing to exclude
“ir ¢osses, a nost rudi-entary tactical decision, which evinces
wre a lack of awaren.ss +han an informed trial decision.

e record exudes Jdefense counsel's inuhility to control

Too o tria?l pyocedurs v to c¢oifine it to the tost rudimentary puaras
Crovs o e Rales T beooonce, therehy ‘iving hirm of uny or-
Pev o reasonabiy s vt e Toadant ! wck of knowledye
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concerning the stolen items, his lack of intent to aid or abet,
or that an alternative rcasonable hypothesis existed In explanatiay
of the defendant's actions. This trial was in fact, "a farce an:
a sham" and devoid of "these careful, factual and legal itnquivioes
and investigations necessary to a constitutionally adequate de feonse,

People v. Martinez, supra, at 742. Careful legal inquiry would

have indicated to defense counsel any possible complicity as an
aider and abetter as any factual inquiry would have dizcloscd to
counsel that Ronaldliegler had known appellant while they were in
prison.

A reading of even the first few pages of the transcript denm-
strates that, for whatever reason, trial counsel was unable to
communicate clearly with eithcr the judge, jury, or witnesses.
That -fact alone precludes the possibility of a fair trial, and
combined with the legal and factual errors discusscd above, reduce:
appellant's "trial" to a farce :nd shar.

POINT II. FAILURE OF THL STATE TO REPCAT THE CLOSING APR-U-

HENTS OF COUNSEL DEPRIVED APPEFLLANT OF 1IS CONSTITUTIONYS

RIGHT TO AN APPEAL.

Article I, Section 12 of the Constitution of Utah provides
that "in criminal prosecutions the accused shall have.... the richt
to appeal in all cases".

The essence of the richt to an appeal is review bv an ap;, 1-
late court of the proceedings in a lower court; Black's Law D::-
ticnary, Fourth Edition. And this Court has always assuned 1ts
appellate function to be one of review in search of error; Stite
McLaughlin, 22 Utah 2d 321, 324, 452 P.2d 75 (1160, “tpellant
therefore coantends that what he is entitled <o is 1 rc. 10w by thi
Court of the entire procecdinis in the loner court and submits the
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this includes a revics by this Court of the closing arsunents of
couns>1.  The correctness of this contenticn is established by -
12-3 Utah Code Annot. (1953) which provides that the power of this

Court extends to any or ull the proceedings. Since this Court can

reverse hecausce of errovs committed by counsel during argument,

State v. Horr, 63 Utah 22, 221 P. 867 (1923,, even if unobjectc

to (sce U.S. v. Arnold, 425 F.2d 201 (10th Cir. 1970) wherein Chief

Judge Lewis at page 204 hcld that a Fifth Ameidment violation in
final argument by comment on a defendant's silconce is so prejudi-
cial that the conviction rust be reversed despite failure to object),
Appellant 1s entitled to have this “ourt review the :-losing arguments.

see also, Griffin v. California, 380 U.S. 609, wherein the Court held

unconstitutional California's constitutional provision allowin: the

rrosecutor to comment upon a defendant's failure to explain any evi-

Recause¢ his rizht to a full review bv this Court ha: been

precluded by the ailure of a onts of the state to report thc

o
)

sing argunents, ‘~pellant is entitled to have his conviction

o
o
reversed or, at the very least, to be granted a new trial. See,

e.g., Scisonover v. State, 3 CrlRptr 2186 (Tenn.Ct.Crir.\pp. 5/15.ax

wlhere, in granting a new trial due to the court reporter's ftulluve
“9 include closing arguments in the transcript, the court stated

that even appreoal by trial counsel of an irperfect and incomplety

B111 o¢ Fxceptions "could never be said to constitute a wal T
this .~ 7{-ent defendant's right to such appcllate review on ~he
Cits of this casc."”

[t it availl the State to claim that hy faillure to reques:

the ol :in. irourents be recorded Sppellant has waived this
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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right. Because there can be no walver where the defendant does
not know his rights, and becausc a waiver must bhe voluntary, anv
waiver of a constitutional right must uppear atffirmatively fron
the record. 21 AM.Jur.2d, Criminal Law, Sec.219. Courts 1adul.c
every reasonable Presumption against walver of constitutional
rights, should not presume acquiescense in the loss of fundarental
rights, and constitutional privileges should not be suspended hy
mere inferences from doubtful presumption or indifferent facts.

Johnson v. Zerbst, 304 U.S., 458, 82 L.[Ld. 1461, 58 S.Ct.101.: (19338,

In the instant case the record is absolutely silent as to why clo:-
ing arguments were not recorded, and this Court can only place re-
sponsibility for the failure with the State.

In addition, this point is inseparably involved with Peint [,
infra herein. Not onlv is this Court precluded from reviewing
the prosecuting attorney's closing argument for prejudicial conment
or conduct, but appellite counsel hus no wav of ascertuining from
the record what trial counsel's theorv ot the defense of the case
was, at least .t that stage of the tri:l. The ability to ascor-
tain this would aid arpellate counsel in demonstrating to thi:
Court the lack of any strategical or tactical reasons for trial
counsel to fail to object to testimony which Appellant contends
inadmissable and highly prejudicial. Further, appellate counsel b
precluded fron reviewing trial counsel's comnents to the jur. Jar
closing arguments.

Appellant subnits that these preclusions are highlv signii:-
cint in their prejudice to him when, as here, it is contended t@ 1

trial counsel was inetffective.
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POINT TIT. PROS ICUTORIAL MISCONDUCT LN ADDUCING EVI-
DENCE S F DEFENDANT'S PRIOR CONVICTION, INCAOCERATION AND
RELNTLOWSHIP TO ADLLT PRODATION 0D PAROLD CONSTITUILS
PREJUDTCTAL ERROR,

At the commencerent of its case in chief the State es-
tablished that officers Downard and Lanc:, and an Adult Pro-
bation and Parole agent, Kent Curtis, h:l picked up the Ne-
fendant for questioning in connection with this case (tes-
timony of Officer Downard at T.7). Downard further testi-
fied that the next morning the Defendant "was advised of his
rights” in agent Curtis' »resence (T.8), that he investigat-
ed the crime scene with Office Lance (T.9), that he ade a
scarch of a motel roor. (occupied by Defendant together with
a confessed perpetrator of the crimej with Off:zer Lance
and agent Curtis (again »nphasizing that Curtis was an Adult
Probation and rarale Agent) (T.12-13).

The Stute next called Yficer Lance who testifiwl that
ne and agent Jurtis initially went to the notel room T.I221,
wore doined oy Officer Dewnard, and then searched the room.

'

cothh of these officers testified in satisfactory deti. i

Fr,

recgarding the foregoing events and recovery of items stolu:n
in the huryvlarvy.

To add frosting to the cake, however, the State next
alled Kent Curtis and premptely established that he was "the
Probarion and Parole offic-r for the State of Utah” and had

been acquainted with the Defendant for approximately ten

vears; (T.27-28i. lPearing no objectiv:. from defense couascl
the Court reque=:ed a bhench conference and an off the recori
ocis i s owas held. 0 T.28). wherearen Curtis testified very
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briefly to pernission for search of the hotel roon (alrcady
established - T.22 and 25), the results of the scarch (already
established - T.12-14, 23-24) and thtt he was prescat during
questioning of defendant by Officer Downard (again already es-
tablished - T.15), although he could not testify to anv damag-
ing admissions (T.29).

It is apparent that agent Curtis' testimony was purely
cumulative to the testimony of the two police officers involv-
ed and did not add anything of substance to the sState's case, ex-
cept to again emphasize for the jury that hc was an agent for
Adult Probation and Parole and had known the Defendant for ten
years.

Appellant contends that even where the State elicits such
information from a witne=s who has other relevant and neccssarvy
information, reversal is justified; however, where the only ap-
parent reason for putting a witness on the stand is elicitatinr:
of informatién tending to show that the Defendant has had a re-
la;ionship with an agent of Adult Probation an.i Parole for ten
vears, reversal should be compelled, especially where tﬁe State
does not establish that the relationship is one other than sup.:-

vision of a person convicted of another crine.

The law in Utah is clear. "[L]vidence which shows or ten.ls

to show the Defendant committed a crime other than the one for
which he is being tried is, as a general rule, not admissihbile,”

State vs. Green No. 14435 filed Anril 12, 1378 in the Sujyrernc

Court of the State of Utah, emphasis added, citins Brown v. State,
"Rla.Cr., 506 P.2d 617 (1973); State v. ‘lason, Utah, 570 r2d

7055 sState v. ‘liarique, Nr., 531 P.2d 230 (1.75). See also Rule

35, ‘Srbnedned B thel SUQuUinNEY LewitiradyoRyndigg for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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The touchstone Utah case is State v. Dickson, 12 Utah 8,

561 Pood 412 (1961), wherein the Court statod, at 12 Utah 12:

[t's [the cvilence in question i.c. that the
Defendant had been charge! with unrelated sub-
sequent crimes in Texas] only cffect would he
to cast aspersions upon *“h1e Deiendant and to
i:ply that because he was involve. in the Texas
trouble L. is a person of evil character who
would be likely to commit such a crime as the
robbery here charged. The very purpose of ecx-
clud1nq such evilence is to prevent the prosc-
cution from smearing an accused by showing a
bad reputation and relyiry on that for convic-
tion... .

To the same effect is State V. Kazda, 14 U.2d 266, 382 P,

2d 47 (1963) in which the prosecutor elicited testimony con-
cerning a conversation the Defendant had with an FBI agent,
the agent inmrli:atinyg the Defenldant in other crimes for which
he had ot bren convioted. The Court held such constituted
proiudicial error, holling as follows:

e deem the foregoing to con:titute
preiuiicial ecror. It implied that the
De orndant was implicated in other crimes
ncie 21 then proven, and could have no
other effect than to Jdegrade the Defendant
and -ive the jury the inmpression that he
hhad a propens for crime; 382 P.2J at 409,

The cxceptions to the general rule are where the evidence
serves some legitimate purrose as to proof of the crime, or in
beaxring on the credibility of evidence, in combination with the
tr.al court's admonishin: the iury about the rurpose for which

the evidence is admitted. State v. Green, Supra; State v. Brown,

N0.15328 filed ‘larch 27, 1978 in the Supreme Court of the State

of tah; and Stite v, Hodges, 30 Utah 2d 3¢7, 517 P.2d 1322 1074,

Leltter of thnse eaceptions are apnlicinle to the instant

Co dhe rocord of appellant drav's trial retflects no objec-
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not reflect that the evidence was stricken. The jury was allow-
ed to consider all the evidence without cautionary instructions,
It is abundantly plain that the evidence in cucsticon had no pre-
bative value whatsoever, its only possible effect and purpose bein
to cast aspersions on the Defendant and to indicate criminal pro-
pensity.

If the State claims objection to this evidence was waivol,
Apellant's response is twofold. First, failure to object only
demonstrates that appointed trial counsel was not competent, In
fact, trial counsel himself elicited from cross examinati-n of a
state witness that Appellant had previously been in prison (T. 33-
54), but that was only alter the prosecuting attorney had estab-
lished the fact. That raises the second point. Even absent fail-
ure to object, this conduct of the prosecuting att rneyv is 5o "lu-
tant and absent a legitinmate purbose that appellant contends thi:
Court should characterize it as misconduct and grant a new triu
on that ground alone.

In State v. Hodges, 30 U.2d 367, 517 P.2d 1322 (1974), Jus-

tice Crockett made the following statement, at 30 U.2d 369:

The asking of the question ab-ut which
the Defendant complains... is certainly not
to be commendcd; and we are made to wonder
why the prosecuting attorney would ask it.

Appellant submits that the answer to that question lies in 3
circumstance which distinguishes this case [rom <ubstantially .1l
Kazda, Grecen, Dicl: 5

others dealing with this issue. In Hodues

’

all supra, the defendant had taken the stand nd the cuestions
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o7 testimony complained of was in the nature of rebuttal. The
prosecutors ask such questions, then, to refute a Jdefcnse or at-
tack credibility. If sometime they overstep the bounds of pro-
priety, vet their motive 1ix valid, and the critical enquiry should
be "whether there is a reasonable likelihood that the incident so
prejudiced the jury that in its absence there might have been a

diffcrent result; State v. Hodges, supra, at 369."

In the instant case, however, appellant submits that it i3
not a question of whether elicitation of such degrading in:iorma-
ticn by the prosecuting attorney in the States case in chief is
te he commended, but whether such conduct will be telerated by
this Court 1t all.

The answor should be a resounding "No,”" and comnunicated te
presesutors statewide by o succinct reversal.,

Yor can it avail t.e State to clainm the information was not
“rejuldicial because the lofendant took the stand and thus his
felenv record could have been explored in any event. Appellant
mav have chosen nct to testify in order to prevent the jury froem
learning of his record had not it already been established hy

th: State.
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In summary of this issue, appellant contends that Coupled
with the dearth of direct and clear-cut evidence linking Jdeten-
dant to the crime the jury coull! easily have relied on the De-
fendant's criminal history to adjudge him guilty. Not onlv was
there a reasonable likelihood that the trial would have had a
different result, in fact, the record reflects a stronglv conm-
pelling likelihood of acquittal.

CONCLUSION
Appellant subnits that the foregoing errors, each
sufficient to justify reversal, combined to Jeprive him of a fair
trial and due process of law. This Court should reverse und re-
mand for a new trial.

Respectfully submitted.

v . ) , I
MARTIN YT RIIOET
BARBER § VERHOLF
Attornevs for Appellant
431 South Third Fast, Suite!
Salt Lake City, Utah 8411!
Telephone: (801) 335-38228
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