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Case No, 7263

N THE SUPREME COURT OF THE STATE OF UTAH

WELLIE DOWSETT,
Plaintiff and Appellant,
VS

DARWIN DOWSETT,

Dofendant and Respondent.
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ETATEMENT Of FACTS

The defendant and respondent, Darwin
Dowsett, on the 30th day of Jume, 1945, and
prior thereto, was a resident of liolladay,
Utah, but during the entire month of June,

1945, was in the mititary service of the United
States and stationed at Camp Maxey, near Dallas,
Texas (pp. 45, 46}, He was a married man, his
vife being Evangeline Dowsett, who resided at
Holladay, Utah. Harold H. Dowsett and Fellile
Dowsett, father and mother respectively of de-
fendant, also resided at Holladay, Utah. At
that time defendant was the owner of o 1940
model bedoor Dodge sedan, located and kept at
Holladay (p. 46). In said month of June defen- |
dant made arrangements for living quarters for
his wife in a small town near Camp Haxey, and
desired that his wife and sutomobile be brought
to Camp Maxey (p. 46). His wife could not drive
the car, but both his father and mother could,
vhich he knew (pp. 47, S, 55). About two weels
prior to sald June 30th he had a telephome cone
V?;M%M/ﬁﬂ%hxw vife.and.asked od hep

stered by the Utah State
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to have his father and mother bring hor and
the car to where he was stationed (pp. 47, 48),
‘!hg:was a later telephone conversation with his
vife, tut prior to Jume 30th,, through which he
leamed that his wife had arranged with his
father and mother to drive the car to Camp
Haxey, a & he had reguested (pp. 56, 57).
Harold H. Dowsett, in particular, did not want
to go, tut consented (p. 61), These statements
of fact are from the defendant's oun testimony,
and ars corroborated by Larold H. Dowsett (pp.
58, 60, 61), Evangeline Dowsett (pp., 78, 79)
and Wellle Dowsett (pp. 90, 91, 93, ). Evane
geline Dowsett, at the instance of the defendant
drive & nd Hellie Dowsett, the plaintiff, was .
to relieve him from time to time (pp. &4, 78,
79, &), Darwin Dowsett mnicated with his
vife by telephone, and she in turn commnmicated
vith the father and mother. There was no con-
flict in the evidence on these matters, Darwin
Dowsett gave no instructions as to how to drive
or vhat route te tanke,
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Hareld H. Dowsett, Nellie Dowsott and
Bvangeline Dowsett, with a fourth person, left
Holladay between four and five o'elock in the
sorning on Juwe 30, 1945 (pp. 40, 65), to make
the trip to Camp Maxey, with Harold ii. Dowsett
driving (p. 95). Vhen & bout 33 miles east of ..
Heber City, Utsh, in Daniels Canyon, vhile going
up a fair grade and trevelling east, the sun
blinded Harold H. Dowsett, whe was still driving
the ear, so he eouldn't ses (p. 65). He con-
tirmed going ahesd for sbout 200 feet (pp. 65,
66, 75) vhen he conldn't see the road (p. 65).
Just after reaching the top of the grade he put
the brakes on because he felt the car on loose
grawl and the car started to shake (p. 66). IHe
vas off the road. This wos the first time he set
the brakes after the sun had struck him in the
face and blinded him (p. 66). He had travelled
about 200 feet (p. 79). The car was travelling
at a speed of about 35 mlies per heur (pp. 69,
70). From the time the sun struck him in the
face he conld not see the highway ahead of hin
(p. 7). Durzng the time that Harold ii. Dwsett
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plaintiff, was riding in the front seat of the
car, but was turned talking to the peoplc in
the back seat, and she did not know that liarold
H. Dowsett, the driver, was blinded by the smn
(p. 99).

After the car left the road and struck loose
gravel, even though the brakes had besn set, it
vent over the grade or embankment and turned
over, injuring Hellie Dowsett and others. Nellie
Dowsett's injuries consisted of five broken
ribs on her left side, injured back and chipped
backbome, roptured spleen and both legs bruised
and injured, including an injured right knee.
She wvas confined to a hospltal and her bome for
adout eight momths, and claims permanent ine
Juries., She claimed special damages in the sum
of $1289.90 and general damages in the sun of
§7500,00 (pp. 2, 3). Evidence was submitied in
support of the allegations contained in the
eomplaint, and the plaintiff rested, whereupen
counsel for defendant asked leave of court to
amend their answer and plead that Harold Y.
Dwmtawﬁeuunmett were mllws&rvants
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(p. 134), which amondment was allowed (pp. 137,
133), The defendant rested and counsel for de-
fendant moved for a (irceted verdict on nine
grounds (pp. 135, 136), the first being that
plaintiff and Harold H. Dowsett verc fellow
servants, and, as a metter of law, she could
not recover. The court granted the motion and
directed a verdict in favor of the defendant
on this first groumd enly {(p. 137). All other
grounds were disregarded,

In due time plaintiff flled a motion for
a new trial (p. 26), which was denied (p. 29).
The plaintiff perticularly set up In the motion
for a new trial that the decision of the ecourt
to direct a verdict, that the verdict and the
judgrent entered thereon, and the decision of t}:sa
court to the effect that the master and servant
rule wag applicable to this action, wore
against the law, and that there was error in
law occurring at the trial,

hy the Institute of Museum and Library Services
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STATEIITS OF ERRCR

1. That the decision of the court to
direct a verdict in favor of the defendant
was against the law,

2, That the deciszion of the court to the
effect that Hellie Dowsett, plaintiff, and
Hareld H. Dowsett, driver of the autermoblle,
wore fellew servants, was sgainst the law,

3. That the verdict was sgainst the law,
in that it ws contrary to both the law and
the evidence,
amummwhsm.

5o mammmmmf
motion for a new trisl.

aﬁm&p&dﬁe&t&pﬁ.&i&tﬁﬁ in that the
ot in &mr of

m&wwmmma
motion for a nev trial.
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STATEMENT

Yo do not think there can be any question
regarding the facts in this casce, The testi-
pony all care from plaintiff's wvitnesses, and,
was uncontredicted. The plaintiff eontended
that she and her imsband, Harold H. Dowsett,
were the agents of the defendant for the purposs’
of taking defendant's wife and autornbile to
Camp Mamy, Temms, vhere he was stetioned., The
trial judge on hearing of motion for a nev
trial stated that he themght

and the sole ground, that plaintiff and liarold
H. Dowsett vere fellow servants (p. 137). The
assigmeents of error herein &li relate to this
decision of the court, and this brief will
necessarily be confined to that one question,
In divecting a verdict and in denying plaine
tiff's motion for 2 new trial we contend that
the trisl judge disregarded the plain language
of the Utah fellow servant statute, 49w6-2,
ﬂtah Code sxmmtaw, 19‘*3, anﬂ the ﬂeaciaﬁsmm
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of this Supreme Court thereon, Ye contend
that Fellie Dowsett, the plaintiff, and Harold
H. Dowsett, were the agents of the defendant,
Darvin Dowsett, but not employees or servants
of Darvin Dowsett, and that they were not fel-
lov servants ander the provisions of 49-0.2,
Utah Code Ammetated, 19%:3, which defines fele
low servants in the State of Utah, All princie
pals are not masters and all xeex agents are
not servants, & master may be & specles of
prineipal and & servart a speeles of agent,
hovever,

& Lt

-
HE

« i
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EBLLIE DCUSETT, TIE [TATNTIFY, AND MAROID W,
DOLCREYT, UDRD AGENTS OF DARVIN DOCITT, TTE
DEFENDATIT, LUD 10T S.0VUTY OR w17 OZEES OF
DARWIN DOWCETT,

1. TES DIUATICN OF rACTUR AED OUWAIT.

The relation of master and servant is that
vhich ariges ouvt of 2 of omploynemt,
express or impllaed,

33 C. J. pe 32, Bee. L.
n of mastey and servend |
out of contract.
32 C. J. po 3, Bee, 2,
The relation of mastor and %mnt, OF 8l

ployer ani euployce, is
ship.

: : Lop betwesn a moster
arm?:plmrmtmmmm and 8 servent
or amployee on the ethew, 39 C. J. 33.%

wwsﬁ.tmew,mﬂé%mz.
Alexander ™in Co. vs Willinnes {(Texas Civil
Appeals), 102 O. W. 2nd. 51k, 516,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Tz'z'huu/ra/’i(‘z, administered by the Utah State Library.
Machine-genemuted OCR, may contain errors.




There was no contract of employment be-
Darwin Dowsett and Harold H, Dowsett and Nellise

"mmompemismplmateaomm
vork for another who, under the express
mlmtemsorﬂw mtmmtm ‘
s to Tave the right o exercising control mx l\
performance of the work, to the ex-
tent of pnmib ing the manner in which it
ghall be dmmm exccuted, the ¢ oyer is a
m,mmmsenmpl is a servant,”

1 LsBlatt's Master & Servant (2nd Ed,) p. 9.
tests: |

’gg?heeﬁs‘femertgbsmgrg?mﬂgm |
on WSM eontro en=
ployee as to the mormer in which his functions
ars to be performed, This test is deelisive,
vhatever betmcmmrattmmaa- |
signed to smployee,.”

1 LsBlatt Haster & Servant (2nd Bd,) p. 230,

e%lnrwcrds ‘not mlym
how it shall be done'.”

Berry Automoblles (eth E4,) p. 1012

10
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A servant merely acts for the prineipal,
usually aeceerding to his direction without dis-
eretion.

3% Am, Juris, p. 447, Sec. k.

The right to control 1s a missing element
in this Dowsett case. As was stated by this
Supreme Court in it's eopinion in the case of
Averbach Co, et al. vs The Indistrial Commission
of Utah and Rela Wardle, 195 Pac. 2nd, 245, 2&6,
one of the most imporiant elements of the masters
servant relationship is misaing, that of the |
:mmmmmw,mmwm Z

e of a duty 1if such a dunty exists

In the pressmt case there was 2 total absence
of a right to control what was to be done, Dare
vin Dowsett gave no directione as to how his
car vas to be driven or as to vhat route was %o
be talken, His agents were to use their discre-
tion,

2., THE RELATIOH OF PRIILCIPAL ARD ACGEWY,

An agent represents his p:eineim}.,

a8 serwant rerely acts for his .
35 Amor, Juris. p. 47, See,

Sponsored by the S.J. Quinney Law Library. Fina

by the Institute of Museum and Library Services
the Utah State Library.
FFOFS.




"It is not essential to the existence of
authority that there be a contract betweon
and agent or that the t prom-
to act as such, **** nor is it essential
to the relationship of prinelpal and t
that they, or eithsr, receive compensation”,
Gorton vs Doty (Idaho) 69 Pac. 2nd 136, 139,

An sgent 18 one who acts for or iIn the |
place of another by authority from him, '

2C. J. S. p. 1029, Sec, 1; c.

An agent need mot be appointed directly by
the prineipal, but an indirect appointment
through another is walid,

2C, J. 8. p. 10k, Bee, 22,
the relation is always conserhml, |

Lolmmller Bldg, Co. vs Gamble, 160 ¥, 534,

As between prinedipal and agent the creation
of the agency relationship arises from the con- |
sent of the partles, It is not essential that an ;
actual contract should exist or thet compensa- |

2 Amer. Juris. p. 25, Sec, 23,

Congidering these authorities in commection
with the evidence in the present case and it

Sponsored by the S.J. Quinney Law Library. by the Institute of Museum and Library Services
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is clear that Harold . Dowsett and Rellie
Dowsett vere the agents of Darwin Dowsett. l‘
He requested that they act and they consented,

3, THE UTAH FELLOW SERVANT STATUIE,

The Utah legislature of 1896 modified the
common law doetrine of fellow servants vhen 1t m
mde and passed the present Utah fellow servant

ma&meﬁm *rsedn W@
vho do ok come within e provisions of this
mmmmmmmmﬁr. *

mnmummzﬁumxy
rule of the commen law that mzmmma
tmmfmeommuyemmm
no application to the statutes of this state,
The statutes establish the laws of this state




and their provisions and all proceedings under
them are to be liberally construed with a view
to effect the objects of the statutes and to
promote Justice,

88-2+2, Utah Code Amotated, 193,

Thelegislatmha&tmpwertopassthe
sta tuts.
D@:rgvsﬁinmg & Milling Co., 18 Utah,

410
ﬁ’zs%_ey vs Sowthern Pacific Co., 35 Utah,
2
vm vs Cem:er Cgt; ,'1’2 ﬁtaht ma, 139:

The court in the Dryburg case, after quoe
ting the statute said:

*To meke the definition more certain, it
is declared that other employees who ée not
come within the provisions of this section
shall not be cmsiﬁere& tanw semts. Un-
nake this law ds ning vho mn be follow
servants, That body has unquestioned authore
Tile of responieat superiss in fover of the
o vor o
eapla?r to mnke the common magter linble Lo
s {{Wg o§y servents for al:lof
damages cansed the negligence
another of his servants vhils acting about
the tusiness or labor the negligent servant
1s authorized to do, gs of the fact
that such ?rtgrts az-a 1low semxztsén'ghe
language © section is nptory
absolute,” 18 Thah 22, ’h’"!




the low se}:vants, as the same was applied by
courts.

Neasley vs So. Pac. Co., 35 Utah 259, 264,

“It is manifest that the legislature
adopting the statute intended modify ¢
common law rule applicable to fellow servants,
The legislature the powver to do this, or
to abtrogate the rule altogether, The lawmaking

wer having acted in a matter entirely within
gspmmwbshawm'c}mm save to en
force the lawv as promulgated,”

Vota vs Copper eo.; 42 Ttah, 129, 139.

Three affirmative slements and one negative
must wnite, to-wit: (19 they have to be employed
by a common master, and (2) while so employed be
engaged "in the same grade of service”, and fure
ther (3) be "working topether at the same time
and place and to a common purpose®, and (&)
neither "being Iintrusted by such employer with |
any superintendence or control® over the ether,
Vota vs Copper Co., %2 Utah 136,
In Shepherd vs Railroad Co., W1 Utah, at
page 475, the court saids
e ETIE  ts fetoes S
cormon master, “are In sare grade of cepe
vice and are working together at the sare time

and place and to a common ngither of

5 g gsons being int Tevs
’Mh / mrl‘i/)/'u/:r ‘9\1’«1’\ and 7fw'/ /){;:\' Any, ibrary. ”’mglbm
Ceime fachine: erate




with any superintendence or control over his
fellov employees, are fellow servants with

each other," Ve are thus given all the eclememts
that are necessary to constitute the relatlons
and, 1f any one or rore are shommtboexisé
in & given case, the relation is not estadblishe

ed,”

In the Dryburg case, above cited, 18 Utah,
h10, 423424, the court considered these sare
matters and said:

more &efinite and

botr a"%z
hins3edeer fﬁsﬁﬁgﬂ% %ﬁ?
of var Té-
siding fer apart; tut the word “"together®
as comnected and used in the section &riﬁ
not aﬂmit cr s’uch a mtme%im m&
6. Sape Limg as used in izhe sam
rﬁm to the tim

Shields ve. Silver Xing Coalition Mines
Ce., 50 Utah 128, 131, considered the gquestion
of vho are fellow serventg and cited the Drye
Yurg, Meyers, Shepherd and Vota cases atove
cited,

d by the Institute of Museum and Library Services
hy the Utah State Library.
in errors.
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Particular attention is called to the fact
that the relation of employer and employse mmust
exist under the Utah fellow servant statute,
Harold H. Dowsett and Nellie Dowsett had not
bean employed by Darwin Dowsett to take his
sutorobile and wife to Camp Maxey, but if they
had been employed, they would not have been
fellow servants at the time the accident occure
red, under the Utah fellow servant statule and
as defined hy that statute, All of the elements
vere not united, they were not working together
at the sarme time and place,

The Utah feliov servant statute, herein
elted and quoted, and as intervpreted Ly this
court in its decisions, iz the scle and only

law defining fellow servants In Utah, A1l of the

elemants must be present, and if all are not
present, then the relation is not established.
In the case at bar two elements are missing,
first, the relation of employer anéd employee,
or master and servant, a contractual velstion,
did not exist, and, seconfl, Harold H. Dowsett

idec /))'lﬁ* ;mu’ullg .1’]1/\'”;)315 IEJle Services

ed by the Utah State Library.
NORBLS cmen wmdeaes Tnon 3 % oo BN




Rolladay several hours before the accident
oceurred, but Nellie Dowsett had not driven

the autorobile and was not “working®” at the
time of the aceddent, She was Just riding in
the sutomobile, turmned in the seal, talking to
the persons on the back seat, FHarold !!. Dowsett
had ériven 211 the way and was driving at the
time of the accident, The fact that Nellle Dove
sett may have driven an hour or so later is of
no eonsermence or the question, Fellow servants
aust be working together at the some time and
place,

At the trial in Distriet Court, and prior
to the court directing a verdict for defendant,
coumsel Tor defendant cited and read from opinic
in cases in other states, and cited tut one
Utah case, the Arrascadsa ease in %% Utah, ob
page 386, but tbey 41d not read from the
opinion in that case, ‘¢ now guote from the
opinion in th?case, at page 392, as follows:

"/hether doubt was laft Ly the Drybureg

easehanﬁ other early ecases, as

ant, the felloveservant question is
vell settiod in this state by the rore recent

led by the Institute of Museum and Library Services
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cases of Miller v Utah Con. H. Co. Utah
366, Urich v Apex Min, Co.

Vota v Ohio ¢ Co, 42 sniems
v Silver King M, Ce. 500&!:128 smd Shepe
herd v Railroad Co. 41 Utah %69, lany cases
based u the cormon-law rule of fellow sore
vice onc federal case interpreting the
TUtah statute have been cited by the defen-
dant, but those eases have never been aceepte
as authority on the law of fellow service
this sdiction. In harmony with the trend
of thought, this cowrt has

our fellov service statu‘be 1liberally In favor

of the ured, I has refused to emascvlate

the sta s and has construed its sions

i seeoments Y1 e St lep el
comon law rule of fellov service,"
CORCLUSION

In conelusion we will agein state that there
is btut one question for determimation in this
case, and that is, were Harold . Dowsstt and
Hellie Dowsett fellow servants under the Utah
statute and decisions at the time Yellie Dov-
gett suffered the injuriss mentioned? Ve think

the uncontradicted facts clear. The relation of
principel =nd agent existed between Darwin Deons-
sett, defendant, and Haveld Ii. Dowsett and liole

lie Dowsett, but the relaltlon of employer and
employec, or master and servant, did not exist,
Earold H. Dmmett and Henie I}mfsett vere mt

Sponsored by the S.J. Quinney Law Library
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fellow servants under Utah law, The law on
the mattor has long been gettled in this state,
and we contend that the trial) court was elearly
in error in directing a verdict for defendant,
that the judgment should be reversed and the
verdict set aside and 2 new trial granted,
Respectfully submitted,
_SIDNEY G. REID,
JAMBS A. STUMP,

&%tmya for Plaintire
ard Appeliant,

20
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