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IN THL SUPREME COURT OF THE STATE OF UTAH

STATE OF UTAH,

Plaintiff-Respondent,

CASE NO. 15556

JACK WARREN NOMELAND
and DONALD FARRELIL,

Defendant-Appellants.

e e e e e e e e e

APPELLANT'S BRIFF

STATEMENT OF THE NATURE OF THE CASE
This is an appceal from a conviction of Burglary, in

violation of Utah Codce Annotated § 76-6-202 (Supp. 1977).

DISPOSITION IN THE LOWER COURT

The matter was tried in the Fourth Judicial District
Court, in and for Utah County, before the Honorable J. Robert
Bullock, District Judge, with a Jury. Defendants were both
convicted of the c¢rime charged and scentenced to one to fifteen

(1-15) years 1u the Utah State Prison.

HLLITE SGUGIT ON APFEAL

Defendants aech & roversal of their convictions or
failing that, a new trial.
Sponsored by the S.J. Quinney Law Library. Funding (o] qgithat\on provided by the Institute of Museum and Library Services
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STATEMENT_OF THE FACTS
The Information charged that on or about the ninth
day of November, 1977 the said defendants unlawfully entered
a dwelling belonging to Florean Rebecca Dodds with intent tg
commit theft therein, in violation of the Utah Criminal Code,
§ 76-6-202.
Trial was set for the ninth day of November, 1977, with
a Jury. The State called five witnesses to establish their
case. The Defense called to the stand Donald Michael Farrell.
Co-defendant, Jack Warren Nomeland did not take the stand.
Following Mr. IFarrell's testimony the defense rested and the
case was submitted to the jury.
The Court instructed the jury in Instruction No. 13 of
the Court's Instruction that:
" A defendant in a criminal case is not required to
testify in his own behalf. The law expressly gives
him the privilege of not testifying if he so desires.
The fact that defendant Jack Warren Nomeland has not
taken the witness stand must not be taken as any indi-
cation of his guilt, nor should you indulge in any
presumption or inference adverse to him by reason
thereof. The burden remains with the state, regard-
less of whether the defendant testifies in his own
behalf or not, Lo prove by +he evidence his guilt

beyond a reasonable doubt "

The defendants had not reaucestced such an instruction but

took exception to Lho instruction. (M. p. 55
TROTHENY
THE TRIAL JUDGH ERRRED 7o GIVING THSTRUCTTON NUMBED
THIRTEEN, [ THAT, SJCH INSTRUCTLION WAS TANTAMOUNT
TO COMMENDT LG OM Dl DHOANT MOMELLAND'S FATLURE TO

TESTIIY.

(2)
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The Fifth Amendment to the United States Constitution

and Article I, § 12 of the Utah Constitution provide that a

defendant cannot be compelled to give evidence against himself.
In 1965, the United States Supreme Court found the Fifth

amendment to forbid eithcer a comment by the prosecution on an

accusced's silence or an instruction by the Court that such

silence is evidence of guilt. Griffin v. California, (1965) 380

0s 609, 14 L B4 2d 106, 85 S Ct. 1229 Reh. den. 381 US 957, 85

S Ct. 1797, 14 L. Ld 2d 730.

In Griffin, the trial court instructed the Jury that a defen-
dant has the constitutional right not to testify. As to the
issue of guilt, the court further stated:

"As any evidence of facts against him which the defendant
can reasonably be expected to deny or explain because of
facts within his knowledge, if he does not testify, or if,
though he docs testify, he fails to deny or explain such
evidence, the Jury may take that failure into considera-
tion as tending to indicate the truth of such evidence and
as indicating that among the inferences that may be reason-
ably drawn therefrom those unfavorable to the defendant are
the more prohaple.

The decision to testify is often used as a trial tactic.
For various reasons an accused and his counsel may decide that
1t is best that the accused excercise his right not to testify.
In order for the privitene to be fully rcalized, it is essential
that no asporsiens vhatsoover be cast upon the accused for his

failure to testjfy. Jross v. State (Indiana 1974) 306 NE 24 371.

The Court in Grogs v, State Instructed the Jury that:
"The defedant i: o compoten! witness to testify in his own behalf.
But if the Jdewoorlant docs nob testify, his failure to do so shall

not be comment ! apon o retorred to in the argument of the cause,
nor commented upors , relenved to, or 1n any manner considered by
the jury crying the same;..."

(3
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The Indiana Court found that where the court intends tg
give such an instruction and the defendant objects, the givi-
of the instruction constitutes an invasion of the defendant':
Fifth Amendment rights and judicial error.

In Russel v. State (1966) 240 Ark. 97, 398 SW 2d 213,
Arkansas Supreme Court faced a similar case but involving thr
defendants instead of two. None of the accused took the stan
The Court over the objection of the defendant told the jury
that the accused had a right to testify or not to testify and
that their failure to do so was not evidence of guilt and was
not to be considered by the jury.

The Court found crror committed and declared:

"If the accused 1s to have the unfettered right to testify, he

should have the correlative right to say whether or not his
silence should be singled out for the jury's attention.”

The Court found such to be reversible error.

Following Russell v. State, an Arkansas murder defendant
appealed his conviction in Mosby v. State, (Ark. 1969) 440 SW
2d 230. There the trial court gave the following instruction

"A defendant may or may not testify in a case at his own
discretion. The fact that a defendant did not testify is
not evidence of his guilt or innocense and is in fact
no evidence at all and is not to be considered by you in
arriving at vour verdict."

The Court found the instruction to bo prejudicial error

and reversed, citing Russcll v. Statc.

Sec also, People v. lampton, 394 Mich 437, 231 N.W. 2d 67

(1975).

(4)
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In People v. Hampton, the defendant requested the in-

struction not be given but the court nevertheless gave the

instruction that "no inference of guilt arises from the defen-
dant's failure to take the stand". The Court found such to
reversible error.

Arizona has found it reversible error to instruct on

the subject unless the defendant requests such an instruction.

State v. Cousins, 4 Ariz. App. 318, 420 P 24 185 (1966); State

v, Faragosa (1967) 6 Ariz. App. 80, 430 P. 24 426.

CONCLUSION

The Court, by giving Instruction Number Thirteen (13)
effectively commented on the defendant's failure to take the
stand, thereby, violating the defendant's constitutional rights

as guaranteed by the Fifth Amendment to the United States

Constitution and Article I, Section 12 of the Utah Constitu-

tion.

RESPECTFULLY SUBMITTED,

UTAH COUNTY LEGAL DEFENDER ASSOC,

SHELDEN R CARTER
Attorney for Defendant-Appellants
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