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IN THE SUPREME COURT OF THE STATE OF UTAH

MICHAEL M. SWEAT,

Plaintiff/Respondent,

vS. : Case No. 860155

RAYMOND J. EVES,

Defendant/Appellant.

BRIEF OF RESPONDENT

I. STATEMENT OF FACTS

For purposes of this appeal, the Respondent supplements
the facts of the Appellant and relies upon the facts found by the
trial court as set forth in the Memorandum Decision and Findings
of Fact and Conclusions of Law, both of which are attached as
exhibits to this brief.

In February of 1980, Plaintiff as buyer
entered a Uniform Real Estate Contract for the
sale of a building lot. As part of the
transaction, Plaintiff transferred a mobile
home with a value of $2,800.00 to the
Defendant as a down payment on the property in
question.

Memorandum Decision page 1,
Findings of Fact No.

The purported seller was Raymond J. Eves
Co., Inc., but the contract was signed by
Raymond J. Eves personally, as was the
preliminary earnest money agreement.

Findings of Fact No. 7.



Raymond J. Eves Co., Inc. received
performance by the Respondent until Raymond J.
Eves Co., Inc. breached the contract.

Findings of Fact No. 4.

As a result of the contract having been
breached by Raymond J. Eves Co., Inc.,
Plaintiff incurred a net loss of $2,800.00,
representing the difference between the value
of Plaintiff's performance and the credit
received by Plaintiff toward the purchase of a
house.

Findings of Fact No. 6.

The building lot contracted for was never
conveyed to the Plaintiff.

Findings of Fact No. 3.

II. SUMMARY OF ARGUMENT

Unjust enrichment occurs whenever a person has and
retains money or benefits which in justice and equity belong to
another.

The Defendant retained a mobile home with a value of
$2,800.00. That benefit should belong to the Plaintiff, because
Raymond J. Eves Co., Inc. failed to convey the contracted for
building lot. 1In addition, when the smoke cleared, Raymond J.
Eves Co., Inc. was left with performance by the Respondent, the
Respondent lost the mobile home valued at $2,800.00. The
Appellant wrongfully obtained a mobile home at a value of

$2,800.00 and Plaintiff was damaged in the sum of $2,800.00.



III. ARGUMENT
POINT ONE: THE APPELLANT WAS UNJUSTLY ENRICHED.
"Unjust enrichment occurs whenever a person has and
retains money or benefits which in justice and equity belong to

another.”" L & A Drywall, Inc. v. Whitmore Construction Co., Inc.,

608 P.2d 626 (Utah 1980). 1In order for a claim based on unjust
enrichment to be successful, there must be (1) a benefit conferred
on one person by another; (2) an appreciation or knowledge by the
conferee of the benefit; and (3) the acceptance or retention by
the conferee of the benefit under such circumstances as to make it

inequitable for the conferee to retain the benefit without payment

of its value. Barrett v. Stevens, 690 P.2d 553, 57 (Utah 1984).
In the pfesent case, a benefit was conferred upon Appellant, i.e.,
a mobile home with a value of $2,800.00. The Appellant
appreciated and had knowledge of the benefit, because he did not
transfer the mobile home to Raymond J. Eves Co., Inc. It would be
unjust for the Appellant to retain the benefit, because he paid
nothing for the benefit. It would be unjust for Raymond J. Eves
Co., Inc. to retain the benefit, because Raymond J. Eves, Inc.
breached the contract for the building lot with the Respondent.

As a result, when the smoke cleared, the Respondent incurred a net
loss of $2,800.00. Findings of Fact No. 6. Raymond J. Eves Co.,
Inc. received performance by the Respondent until Raymond J. Eves

Co., Inc. breached the agreement. Findings of Fact No. 4. And,



the Appellant received the $2,800.00 mobile home. The rightful
owner of the $2,800.00 mobile home is not the Appellant. The
rightful owner of the $2,800.00 mobile home is not Raymond J. Eves
Co., Inc., because Raymond J. Eves Co., Inc. breached the Uniform
Real Estate Contract entered into by the Respondent as buyer and
Raymond J. Eves Co., Inc. as seller. Therefore, the value of the
mobile home should be paid to the Respondent.

POINT TWO: THE TRIAL COURT JUDGMENT OF $2,800.00 MAY
BE UPHELD ON A BREACH OF CONTRACT THEORY.

The Court found that although the Uniform Real Estate
Contract purported to be a contract between Raymond J. Eves Co.,
Inc. and the Respondent, the contract was personally signed by the
Appellant, as was the earnest money agreement. The Court also
found that the contracted for lot was not conveyed to the
Respondent. The Court also found, as a result of the contract
having been breached, Plaintiff incurred a net loss of $2,800.00.
The measure of damages in such a case is the amount that will put
the Respondent in as good a position as he would have been had

there been no breach of the contract. Alexander v. Brown, 646

P.2d 692 (Utah 1982). 1In the present case, to put the Plaintiff
in such a position would require an award of $2,800.00, the
difference between the value of Plaintiff's performance and what
Plaintiff received as a result of the contract. Findings of Fact

No. 6.

- 4 -



IV. CONCLUSION

The trial court's judgment of $2,800.00 to the Respondent
can be upheld either on an unjust enrichment theory or on a breach
of contract theory and should be upheld.

RESPECTFULLY submitted this day of November, 1986.
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DALE F. GARDINER
Attorney for Respondent

CERTIFICATE OF MAILING

I hereby certify that I mailed four true and correct
copies of the foregoing Brief of Respondent to Jack C. Helgesen,
Attorney for Appellant, 2650 Washington Boulevard, #1102, Ogden,

Utah 84407, postage prepaid, this Zé/ day of November, 1986.

/

DALE F. GARDINER
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Addendum Exhibit 1

RECEIVED JAN 6 1986

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

MICHAEL M. SWEAT,
Plaintiff, MEMORANDUM DECISION
vs.

RAYMOND J. EVES,
Case No. 90299

Nl Vol P NP P P NP P ot

Defendant.

The Court having heard the evidence at trial and having
considered the memoranda of the parties finds and rules as
follows:

In February, 1980, Plaintiff and Raymond J. Eves
Company, Inc., entered into a uniform real estate contract. The
evidence 1is unclear as to what degree each of the parties
performed under the contract and this Court is unable to
determine that either party fully performed its obligations under
the contract.

Plaintiff transfered a mobile home with a value of
$2,800.00 to defendant which should have been transfered to
Raymond J. Eves Company, Inc. as a down payment on the property
in question. The defendant, Raymond J. Eves, individually, kept
‘possession of the mobile home and did not transfer it to the
corporation. Defendant did not pay the corporation $2,800.00 in

exchange for his right to keep the mobile home.



Memorandum Decision
Page 2
90299

As a result of the above transactions, I find that the
defendant was unjustly enriched in the -amount of $2,800.00 and

award judgment to the plaintiff in that amount plus costs and

interest as allowed by law.

Plaintiff is to prepare Findings of Fact, Conclusion of

Law, and Judgment, consistant with this decision.

Dated this — day of January, 1986

_DAVID E. ROTH, Judge

CERTIFICATE OF MAILING
I hereby certify that I mailed a copy of the Memorandum
Decision to plaintiff's counsel, Dale F. Gardiner, 1325 South
Main Street, Suite 201, Salt Lake City, Utah, 84115, and Jack
Helgesen, 2650 Washington Blvd., Suite 102, Ogden, Utah 84401,
in regard to the above-captioned matter.

Dated this the 3rd day of January, 1986.

&,&é;laaéfgi-zA(

District Court Clerk




Addendum Exhibit 2

DALE F. GARDINER BECEIVED FEB 1 8 1986

Attorney for Plaintiff

1325 South Main Street
Suite 201

Salt Lake City, Utah 84115
Telephone: (801) 486-4607

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

MICHAEL M. SWEAT,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,
vs.

RAYMOND J. EVES, Case No. 90299

- P P P P N P S

Defendant.

The above-entitled matter having been tried before the Court,
and the Court having entered its memorandum decision and being
fully advised in the premises, now makes and enters the following:

FINDINGS OF FACT

1. In February of 1980, plaintiff as buyer and Raymond J.
Eves Company, Inc., as seller, entered into a Uniform Real Estate
Contract for the sale of a building lot. As part of the
transaction, a mobile home with a value of $2,800.00 was to be
transferred to Raymond J. Eves Company, Inc. as the down payment on
the property in gquestion.

2. The defendant Raymond J. Eves ;ndividually took possession
of the mobile home and did not transfer it to the corporation, nor

d1d defendant pay the corporation for the right to keep the mobile

home,



3. Thereafter, Raymond J. Eves Company, Inc. failed to convey
to plaintiff the purchased lot.

4. Raymond J. Eves Company, Inc. received performance by the
plaintiff until Raymond J. Eves Inc. breached the agreement.

5. As part of the afore-described agreement, plaintiff
received a partial credit toward the purchase of a house.

6. As a result of the contract having been breached by
Raymond J. Eves, Inc., plaintiff incurred a net loss of $2,800.00,
representing the difference between the value of plaintiff's
performance and the credit on the house.

7. As part of the real estate transaction, the uniform real
estate contract, although purporting to be a contract between
plaintiff and Raymond J. Eves, Inc., was signed by Raymond J. Eves
personally, as was the earnest money agreement. From the foregoing
Findings of Fact, the Court makes the following:

CONCLUSIONS OF LAW

1. Defendant was unjustly enriched in the amount of
$2,800.00.

2. Plaintiff should be awarded the sum of $2,800.00Vplus
costs and interest as allowed by law.

DATED this day of , 1986.

BY THE COURT:

DISTRICT COURT JUDGE



CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct

copy, postage prepaid, of the foregoing FINDINGS OF FACT AND

CONCLUSTONS OF LAW to:

Jack Helgesen

Attorney at Law

2650 Washington Boulevard, #102

OQan! Utah 84401

!

w chis_4 43y of ﬁ/{///‘ﬁj/ﬂ-@/(ﬁ_ . 1986.

/ -



Addendum Exhibit 3

UNIFORM REAL ESTATE CONTRACT

“This is o legally binding farm, if nat understood, sevk computent advice.”
1. THIS AGREEMENT, inade in duplicate thig 18t _ _ _guyor._Februacy = A.p. il
by und betweun .—R.amm;jvgﬁ. cQ, PRED ¢ + U~ ——
bereinalter designated as the Seller, and — _Michael M, & Thercsd A. Sweak, husband and wifev, —._.

hurcinaflicr Jasignated os the Buyer, of . . L. Yagcant. It o e e s -

2. WITNESSETIL: That the Suviler, fur the cunsiderution herein mwentioned sxrees to sell and convey tu ine buyer,
and the buyer fue Lhe GrBLvA heruin it I ugruus L0 purvhase tw (ullowing duacribed resl property, aite

the county of . MEPEE | State of Utah, to-wit; 213Q N. 050 W. Harrisville, Wiabh
ADOALSS
More particularly described us follows: :

All of lot # 84 Misty Meadows Subdivision; Harrisville, Utah

3. Suid Wuyer hercby agkrues to enter inte ponsession emid pey (ue 3uid doscribed premises the sum of — - -
—-—Fourteen Thousaad and ne/100Q — Dollars ($14.00v .90 _)

payuble ut ihe ollise vl Seder, bis s3siuns or vrygr 2029 _N. Main_St.; Sunsct, Utah 84015 =~
strictly within the following times, lo-wit: .. Four Thousand Three Hundred and no/10Qg4,300. wv R

cush, thy receipl of which is hercby acknowludized, and the byl 9, 700;99_ e shall s puia w: (ullowa:
And Trade”in"the amount of 2800.5(}15:@ {581 srcme

The balance of $9,700.00 shall be paid in trade to Raymond J. Eves Co., Iu.
by the sheetrocking of at lcast two houses per month until the total balanue

and 1ntcrest is paid. The amount to ba applicd to the payment of this
contract will be 40% of the biq price on each sheetrocking job.

Lot will be improved by 1 February 198l.

Possession of saisl pramiscs shull be dulivered to buyer on the ——L5% .. ___ day of __Februacy o, 60

4. Siid monthly puyments are to bu applicd first to the paymient of interest and sccund to the reduciivn uf the
principul. Interest shall be charkwd from . SlQuing date of hQmE ... .. on all unpaid portivns uf the

purchase price ut the race of Ewelve | percent (- .. A2 . %) pur annum. The Buyer, at his option #t anylime,
may jpay uneunts in exeess of Ui moathly payinents upun the unpaid bulunce subject to the limitations of any awrtgipe
ur contract by the Buyer heremn assuinal, such excess o by appliod either (o unpaid principal ve 1 prepayment of future

installmcnts at the vluctiuon of the buyer, which ciection must be made at the Line the vxcess paymant 18 made.

5. 1t in uiderstood and wigeeed that if the Seller accepts puyinent from the Buyer on Lthis contract leas thun accoeding
o the leenia hierein mentiomal, thea by ao doimg, it will in no way aller Ui tarina of the contract as tu the iuric.ture
hereinalier stipulated, ue wx La auny uther remcdics of the sdler.

G 1t in understiod that there presently cxists an obligition aiuinst said property in faver of —. .. C e
= DO e - - R . — . with au unpast alance of
[ JU ot o ey as uf balpipnamadi e . . -

T. Seller represents that there are no unpiid special improvement Jistrict axes covering improvements tu sand prem-
ises now in Lhe process of Loy inatailcd, or which have beun cumpleted and not pisd fur, outstanding against . peope

ey, except the lollawiag .. —— .. __  _.._.

8. The Scller 1a given the uption Lo secure, cxecute sod maintain loaus sccured by said property of uut te v «wevd the
then unpiid contract bulance herewmider, hearing interest at the rate of not 10 exceed o —oeoo oo . aercent

G- - = 500 per annum ami payabibe i segulig monthly installiments; pravidad that the agzregate monthly wanllment
payincita cesponied Lo e e by Selles on saul oans shall net e greater thus cach installment payimas ropanad to be
iade: by the Buyer under (s contract. When (he principal due hereuieder has been redueed W the aeant ol iy such
lsans and mortgages the Seller ageees W coavey and the Buyer agrees to accept Litde to \he sbuve crenbed propesty
subpect Lo ranl lodna ated twetiguires.

Y. AF ke Buyer deaires o exerciaa his FIRIY through acecleriated paynents under this sreement Lo pay il any Jblie
FubGhs catntiinhing wt dale ol s ayreement genant said propgert,, i it be he Buyer's obligation to anciinne and
puy way peoally whieh way b svquiced o0 prepaymoint ol snid proe cblggations,  Prepayment penadties e reapest
1o ublitutions uguomt saul property ncuercd by sellee, wltee dute of this agrcement, shall be pand by sener unless
said oblicutiung ure aasumuod ur approved by huyar.

0. The Euver aprcon upon wrillen revuesy of the Seller tn make applistion to a reliable lender fur 8 b uf such
wnount aa van b accured wilur the cegilabions ol said lendee sl heeehy agrees W npply wny | upon
thu purchine price wbuve inentivned, and o eatcute Lhe papers reguired and pay one-duil the capense:s neee.s m ube
LaininKk aaid luean, Lhe Setler agreemy o pay the other wae-haif, provided howaver, that U meathly  payuents und
intereat rate 1oquired, shall ool excecd the munthly payments and wterest rale da outlined abuve.

. The Huyer aprees Lo puy all Lakes and ssenaments of every Kind woid nsture which iare ve winch may 3o acsessed
and which may bocome duu v Lhese premiaes during the life of this atreconat. The Sciler hen:by cuvenant: and agrecs
that there are o sascasmicnts UL 2ind pronuges excepl the fullowing:

—— e m—— AQACGL

[ XY IRY.SY
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The Seiler further cuvenants and sgrees that ho will nut defuult in the payment ol his obligutions sgninst sawl property.

12. The Buyer agrees to puy the genersl taxes after . A{tSE LQT Js.Paid In Full Qr as otherwisc
neyotiated.

13. The Buyer (urther agrees to koep all | ble build amd imp un 3aid promises Waural W A cume

pany scceptable to the Sciler in the snivunt of Aol less than the unpaid haluace on this contract, or § . P
and 10 sssign aaid aursncy o Uie Scllve us b inletusts Way eppest winl o deliver the inaurance pobicy to haw.

14, In the event the Buyoer shall defauit ia the paynwnt of any spuciul of gencral Lakes, dssuasiionta or . ufince
pramiums uy hurein provided, the Scller may, ut his option, piy sunl tascs, avsusmnunta and insurance peemiuin. of vither
of them, and if Seller clects >0 W do, then the Buyer agrues tu repsy the Suller wpun demand, all such suina ~ wlhvanced
and pwid Ly him, logesher with intgcest thereon (rum dute uf payinent of said sums st the rute of 8 vl onw jericnt pur
month uatil puid. .

15, Buper ukrees that he will not commit or suffer tw bu commilied uny wauts, spoil, or deatruction m uf upon
said Premunca, simd that he will maintein saud premiscs in Kuwl combitiva,

16. In the event of » lailure o comply with the Werms hereol Ly the Buyer, or upun falur of the UBuyer o make

any puytwnt of peyuenis when the swme shall become duc, or within S days theccalice, the
Saller, 3¢ hua uption shall have the following siwmative remedivs:

A. Seller shall have the right, upon fuilure of the Huyer to remudy the dufault within (ive duys ufter writien notice,
to b rulcased from «ll obligacivas o law and ia equidy 0 cutivey sl property, and all payments which have
been mude Lhurciuforg on (his cuntract by the Buyer, ahall e furfested o the Suller as liquiduted damages for
the non-performunce of the contract, and the Buyer ugrees that the Sclier may at bis optivn re-entee and take
P of saul pr without legal processes as iu its Jira and former estale, tokeiher with il impruves
ments sl additions mude by ihe Buyer thureon, wmd the said additi and my ts shall vewaun with
the land wnd becume the pruperty of the Scller, the Buyer buconung at vnce 3 tenant ot will of the >viler; we

B. The Scller may bring »uit and resuver jud b foe ail deling i ] . including coutas wid attueneys
fees. (The uaw of thia resncdy un wne or more occasions shull ot provent the Seller, al s oplion, from resorting
o une uf the wihier rumedics hercuider in the event of & subseyuent duluult): or

C. The Seller shall have thu right, 8t his option, und upm writlen sotice 1o the Huyer, 1o deelare thy cutire uapuid
balatee herconder al unce due @nd payuble, and May clect 10 treat Whiis contract du @ nute sl murtge. wml paas
tide (o the Buvee subjevt theretv, snd procesd immdiately o fo s Lhe sume in accordiabee wilh 1l
the Stute of Utah, aid huve the property sold i the procewds applicd to the payment of the hal nwing,
tncluding custa and attorney’s fees; and the Scller may bave o judgetnent for siy deficiuncy whivli i Ui,
ln the care of forcelusure, thy Selker hereunder, upon the filing ol o ol shail be bately vatitled to
the appointment ol & receiver lu luke possession of sad mwrtizaged property and collect the rents, 1ssues and
prulite therelrom and spply thu sume o the payawnt of the obluzation hurcunder, or holl the s pursunat
v urider ul thy court; and Lhe Sclier, upon eniry of judgment of fureclvaure, rhall by catithcd W the (rraecssiun
of the sdd pivinisus duriag the periud of redemptiva.

1. It in agrevd (hat ume is the of thia uxr t .

I8 In the vvent there ure any liens oe cacumbramves against said peemises other than those herein providel for o
refectod ta, we i tee cvent any liens oe cncumbeuces other thaa beecn provided fur shall hereafier acveue adsainat the
same 0y acts vl teghert Wl the Seller, en the Buyer may, st s option, puy und discharge the same and reveive credit
un Ahe ameunt then ronsimng due hereunder i thy uneunt of sy such payment or payments und therewtler the pny-
nents herein provided o be made, may, st the option of the Huyer, be sunpended until such 8 Lo ua such suspenided
payments siull equul any sums advanccd us afvrusaid,

19. The Scller vn receiving the puyments hervin reseeved Lo be paid et the time and in the abuve d
agrees Lo execule anl dvliver o the lluyer o wssigng, # Kowl and suificient warrcanly deed conveying the uitle W the
above desenibed prevy sen free and clear of ull eiwumbrunces excupt us hurcin mentivied Al except wa muy have uctrued
by ue theoukh the uets o nelect of the Buyer, und (o furnish ut bis expense, 8 pulicy of title insurunce 1n the anount
of the purchase peice ur ut the optivn of the Scilee, an abatenct brought (o dute at tine of sule or b any Lime during the
tarm of this agreemeng, ue 8t time of elivery of Jevd, at the vpuua of Uuyer.

20. It iv hereby cxpressly understuod and ugfewd by the partics herutu thut the Buyer accepls the sail property
in its present conditinn and that there urv 0o rupreseniations, s, oF o) 3 | the purtivs hereto with

relecence to s3id properly except as herein specifically set furth or attuched hereto

. 210 The Buyer and Scilee cuch agree thut shoulid they default in way uf the covenuats or agreements contimued huies
in, thit the acluulting pucty shall pay il costs snd egpenses, wcluding o reasonable sttorney's fee, winch may srise
ar accrua {rum cafurciny this agrewmant, oe in oblaming posscssion of the prennses covered hereby, oF in pursuing way
remedy srovidal hervumder or by lhe stututes of the Stale of Utah whethur such remedy is pursued by fihing a suit
or utherwige.

22, It ig understomd that the stipulutions alorcsaid are to apply to wad bind the heirs, cxecutors, udministrators, suc-
Cas80TS, uini wssixny of the respective purtivs hervio,

IN WITNESS WHEREOF, the said parties to this agrecinent have bere
firat abuve written.
Signud o e preswnce of

_&lAu.L:._,//_,A‘)u Lde £ 8

algued theie numes

and yuar

‘.

. B é D //"/ . ; - /
! ——— 'L\ i l n_}l foad ,
Buyer

on

PeIjuo) delsy [eay wiofuy
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