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IN THIS UTAH COURT OP APPEALS

BRAD M. BIRD dba CBS INTERIOR,
Plaintiff-Appellant,
Case No. ST043 8

V.
DUANE H. LINFORD and STANLEY
E. VARNER individually and as
partners dba under the firm
name and style of Goldstone
Investment,

Co^L / U( h *

Defendants-Respondents.

APPELLANT'S BRIEF
Appeal from a final judgment of the
Third District Court, Salt Lake County, State of Utah,
Honorable Raymond S. Uno, Presiding

Royal K. Hunt (USB# 1590)
1871' West 7800 South
West Jordan, Utah 84084
Tele: 801 562 4417
Attorney for Plaintiff-Appellant
John L. McCoy
310 South Main Street
Suite 1309
Salt Lake City, Utah 84101
Tele: 801 355 6400
Attorney for Defendants-Respondents
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STATEMENT OF ISSUES PRESENTED FOR. REVIEW
W h e t he r t h e t ri a 1 c ou rt c o m m 1 1 1 e d p r e j udi ci a1 error

in i i:i st rue ting the jury • on the law applicable
and evi d e n c e .

to m e facts

STATEMENT OF THE CASE
Plaintiff brought this action to recover profits he
lost at the hands of defendants when they refused to perform
on a construction contract.

Defendants undertook the const-

ruction of an apartment complex and invited plaintiff to bid
on the floor covering aspect of the construction.

A deal

was struck and a contract was executed that was prepared by
defendants (R.(Tr.) 18, 19, 20, 81, 102, 109, 110, 123, 127 13
133, 135, 140, 145, 152-53; Exhibits 2-D and 12-D).

Defendant

version is that the contract had already been signed by them
when plaintiff signed; at the time of signing plaintiff handed
defendants' office personnel an "Addendum" which plaintiff
stated "went with the contract."

(R.(Tr.) 128, 102, 109-10;

Exhibit 10-D)
The "addendum" was not accompanied by an unconditional
refusal by plaintiff to perform on the underlying contract if
it was not agreed to or accepted by defendants.

Defendants di

not accept the "addendum" whereupon plaintiff set about to
perform on the original, underlying contract.

Defendants

repudiated the contract, however, claiming they could do so
because the addendum constituted a counter-offer that defendan
did not accept and it amounted to a material alteration of the
original contract and defendants were therefore relieved from
their obligations under the contract.
Plaintiff sued on the original contract without the
addendum (R.(Tr.) p. 20).
(2)

At trial the court instructed the jury to the effect
that if it found defendants did not agree to the underlying
contract with the addendum attached plaintiff had not establish
his case and defendants cannot be held liable; that the plaint
has the burden to show that an offer was made embodying all te:
of sale in accordance with the contract, and that both parties
unqualifiedly agreed to such terms without attempting to change
the terms of the contract.
The trial court instructed the jury further, that (Instruction No, 15)
The defendants have admitted the execution of [the
underlying contract]; however, plaintiff has testified
and admitted that he has taken the position in this
litigation that he was entitled to the terms of the
addendum, [as a part of the underlying contract]. The
defendants deny that [the addendum] was a part of the
contract terms they agreed to; and would not allow
the plaintiff to perform on the contract for that
reason. Thus the question for yu to determine is
whether or not the plaintiff has proved by a preponderar
of the evidence that the addendum . . .was knowingly
agreed to by the defendant, Stan Varner, on June 11,
1985. Unless you find by a preponderance of the evidenc
that [the addendum] was knowingly agreed to by the
defendant, Stan Varner, you must find for the defendants
herein.
(Instruction 12) It is the contention of the defendants
that they had accepted a proposal of the plaintiff to se
and install carpeting upon the defendant supplying an
insurance certificate and signing a particular agreement
which set forth the specifications of the carpet and the
manner of payment and other terms of sale. The evidence
is in conflict as to what occurred thereafter. The
defendants admit tht the [underlying contract] was signe
by the defendant, Stan Varner, but the contract was put
on file unsigned by the plaintiff until later when the
plaintiff signed the contract. It is the position of
the defendants that the plaintiff sought to change the
terms of the contract by adding an addendum and notified
the plaintiff of said fact.

(3)

(Instruction No. 13) The law of contracts provides
that as long as either party negotiating an agreement
add to their acceptance conditions or additional
material terms which are not knowingly agreed to
or acquiesced to by the other party, no binding
contract results. Further, an offer ripens into a
contract only if it is unconditionally accepted by
the person receiving it. If the person receiving
an offer or a contract adds to said offer or
contract terms which change the terms of the offer
or contract to the offeror, then there is no meeting
of the minds and the changed offer or contract becomes
another counter-offer which must be unconditionally
accepted by the original offeror.
(Instruction No. 14) Even if the writing between the
parties is both signed and sealed, there is no contract
without an intentional delivery of that contract; and
delivery, which is itself an expression of intention
to give the document immediate binding effect, must
always be proved by evidence in addition to the
document itself. A mistaken, erroneous or unauthorized
delivery of a signed contract to a party is no delivery
in the eyes of the law, and no contract will arise as
a result of such delivery.
Appropriate objections and exceptions were made by
plaintiff to the instructions (R. (Tr.) 433-41).

The jury's

verdict was for the plaintiff and the judgment appealed entere
on the verdict.
SUMMARY OF ARGUMENT
The "addendum" (Exhibit 10-D) amounted merely to a
proposed amendment to the underlying contract already in place
defendants were not relieved from the obligations of the
underlying contract merely by refusing to accept and agree to
the amendment where such proposed amendment was not accompanie<
by an unconditional refusal by plaintiff to perform the underlying contract if the amendment was not accepted and agreed
to by defendants.

(4)

ARGUMENT
Defendants did not agree to or accept plaintiff's
proposed amendment but which did not give them the right
to not perform on the underlying contract because the
proposed amendment was not accompanied by plaintiff's
unconditional refusal to perform on the underlying contract
if defendants did not accept or agree to the amendment.
Business Fin. Serv. v. Butler & Booth Div., 711 P.2d 649
(Ariz.App, 1985) .
CONCLUSION
Defendants' repudiation of the underlying contract
is established in the record and plaintiff is entitled to
judgment for his lost profits and to a properly instructed
jury determination of his damages on remand.
DATED May 31, 1988.

ROYAL K. HUNT
PROOF OF MAILING
Four copies of APPELLANT'S BRIEF mailed to John McCoy,
defendant-respondents' attorney, 310 South Main Street, Suite
1309, Salt Lake City, Utah 84101, on May 31, 1988.
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ROYAL K. HUNT

IN THE COURT OF APPEALS
BRAD M. BIRD dba CBS INTERIORS,
Plaintiff-Appellant,
V.

Case No. 870438
Category 14.b.

DUANE H. LINFORD et al.,
Defendants-Respondents•

ADDENDUM TO APPELLANT'S BRIEF
Contract (Standard Subcontract Agreement
for Building Construction)
Exhibit 2-P, 2-D, 12-D

Attachment #1

Amendment to Contract ("Addendum")

Attachment #2

Transcript pages (in order), pp. 18-20,
81, 102, 109-10, 123, 127-28, 130,
133, 135, 140, 145, 152-53,
433-42

Attachment #3

ATTACHMENT I 1

THE ASSOCIATED GENERAL CONTRACTORS
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EXHIBIT
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STANDARD

e , , D

MTr

'

iAi,

MunhtiVihiNii

FOR BUILDING CONSTRUCTION
This Document has important legal and insurance consequences; consultation wti:
Si iltanis and t,u.tiers is encouraged with respect to its completion or modification.

' f «IS A G I IE EI \ il IE I Il Il i i iade at
III ns

ance cot ?

c } e a r f i e l d y TJ t a h

Eleventh

day of

""':|'M

1985

ar id be tween Go 1 ds t on.e Inve s tnient:
? t.M'tfi«jfiu ^ f c r e d to as the Contractor, ana >.-.
'• ' r ed to as the Si ibeor lira ' *•
r n- >JLCT.

, .*v rJ L H.

ARCHITECT

^oldstone Place

ji.eriors

- ~- -

*>

til ie i i 'orl , 01 \ tl ie fc Nov i ii ig I Voject:

Apartments

Go 1 d s t one Inve s traent

A r c h i t e c t u r a l As s o c i a t e s

AGCDOCUMENT NO 5
•
ST ANDARD SUBCONTRACT AGREEMENT FOR BUM. DING CONS 1RUCT ION
\ •' *«"> A S S OC l A T f D GINIR AI C ON IR A (I T OR S OF A M EftIC A

APf»«L I J I

Scope of Work
he Contractor employs the Subcontractor as an n idependent •* ii.-.*. \>which the Cor Hractor has contracted will i tl le Owner to provide on -f/\ Pron-i -

! : i r n i. > i i a i K.; i 11 s L ..i. >
and as your p r o p o s a l dated

M ui ll »e Work

a i d C i 11 i » <E t , : s \ > e r , s e : t i oi i s 2 0 a- i < I 2 1 : I: \ p e c i f i « : a 11 « : i i s ,
1-31-85.

H »e Subcor itractor agrees to perfon n sue! i i : , in t : J till • ' irll , III r T, n i ,ft. f called " S u b c o n t r a c t o r ' s W o r k " ) under the generc
direction of the Contractor and subject to tl v :: • fi i = Il : -p | : : • \ Il : f ill i ; • „ r : Il ittect/Engineer or other specified representative of tl
Owner, m accordance with the Contract Documents,. Subcontractor will fi jn lish
• I the labor and materials, along with con i
petent supervision, shop drawings and samples, tools, eqi jipment, scaffolding, .. d permits which are necessary for such pc T

for ma nee.
II 2

1 1 ie Coi 111 a ::t D o c u i i ients are:

The p] axis and specifications prepared for 'Goldstone Investment Company by
Architectural Associates and Mountain States - Surveys.

11 i e

Subcor itrator binds h.-nse'f M the Contractor for tl le performance of Subcontractor's Work HI i tl ie san ie n lar n ior as tl i
Contractor is bound to the Owner for such performance under Contractor's contract witl ) tl ie Owi ic ir. 1 1 \e pertinent parts
such contract will be n-H«-> ,^^,i.,hio n r ^ n Si ibcontractor's request.
1 3

S f l 0 y , d an

V question arise with respect to the interpretation of the drawings and specifications, such questions shall t;
submitted to the Architect/Engineer and his decision shall be final and binding,, If there is no Architec t/Engu ieer for this Pin:
ject, the Contractor's decision shall be followed by the Subcontractor.

ARTICLE 2
Payments
2 1

The

Contractor agrees to pay to the Subcontractor for the satisfactory completion of Subcontractor's Work the sui n c

— On^-Hundred F i f t y S i x Thousand S i x Hundred F i f t y & 94/100$

156,650.94

) in

monll il

payments of
LJQ
^ percent of the work performed in any preceding month, in accordai ice with estti iiaiu :
prepared by the Subcontractor and approved by the Contractor and Owner
Payments made on account of materials not incorporated in the w o r k ; but d e l i v e T e d a n o 7 ^ ^
011ier
N a t i o n agreed upon in writing, shall be in accordance with the terms and conditions of the Contiact Documents Sut
contractor will provide monthly completed lien waivers and supplier affidavit forms, in a form satisfactory to the Owner an
Contractor. Payment of the approved portion of the Subcontractor's monthly estimate shall be conditioned upon loccipt I»
lhe Contractor of his payment from the Owner. Approval and payment of Subcontractor's monthly estimate is specific : ill
agreed not to cor istitute or Hi i iply acceptance by the Contractor or Owner of any portion of the Subcontractors Work
2 2

, n lf

^'" ' / e n l u , e S l 'bcontractor does not subn lit to the Contractor si jch i i IOI itl ily cstii i lates by 7 Ll } , , ,.,< • >g ., n< V1 M T ,
then the Contractor may at his option ii >clude in his monthly estimate to the Owner for Work performed during the precedm
1n
onth such amount as he may deem proper for the Work of the Subcontractor for the preceding month and the Subcontrac
tor agrees to accept such approved portion thereof in lieu of monthly payment based upon the Subcontractor's estimate.

AGC DOCUMf NT NO. » • STANDARD SUBCOMRACt A G R I I M I N I FOR BUILDING CONS) RUCllON • Af'Ril

. . _ , - . - „v,,„ a,c M U l u i ; i I l y ^uneniiy pa.a, me contractor may take such steps as he deems necessary to insure that th
money paid with any progress payment will be u t i l i z e m r,ty such bills.
2.4 Final payment shall be paid to the Subcontractor upon approval by the Owner. Architect and the Contractor ol the Sut
contractor s Work and. upon payment having been received by the Contractor lor all of Subcontractors Work and satisfac
to.y evrdence having been received by the Contractor that all labor, including customary fringe benefits and payments du
under collective bargaining agreements, and all subcontractors and materialmen have been paid to date and are waiving the
lien rights upon the final payment of a specific balance due.
2

K 5 c ^ C ° n , r a C t 0 r m a y d e d u c t , , o m an V amounts due or to become due to the Subcontractor any sum or sums owinq b
the Subcontractor to the Contractor; and in the event of any breach by the S u b c o n t r a c t of any provision or obligation of thi
Subcontract, or in the event of the assertion by other parties of any claim or lien against the Owner, the Contractor. Contrac
tor s ourety or the premises upon which the Work was performed, which claim or lien arises out of the Subcontractor's pei
ormance of this Agreement, the Contractor shall have the right, but is not required, to retain out of any payments due or t
become due to the Subcontractor an amount sufficient to completely protect the Contractor from any and all loss, damage c
expense therefrom, until the claim or l,en has been adjusted by the Subcontractor to the satisfaction of the Contractor. Th.
paragraph shall be applicable even though the Subcontractor has posted a full payment and performance bond.
ARTICLE 3

J. I
I ime is of the essence for both parties, and they mutually agree to see to the performance of their Work and the Work o
their subcontractors so that the entire project may be completed in accordance with the Contract Documents. The Subcon
tractor shall provide the Contractor with scheduling information and Subcontractor's proposed schedule for the Subcontrac
tor 3 Work. The Contractor shall then prepare the Schedule of the Work and, as may be necessary revise such schedule a
the Work progresses. Subcontractor acknowledges that revisions may be made in such schedule and agrees to make no clain
or acceleration or delay by reason of such rev.sions so long as such revisions are of the type normally experienced m Work o
this scope and complexity.
3.2 The Subcontractor shall prosecute Subcontractor's Work in a promp, «.. u u , „ y „ „ . I i a i i ,,er in accordance with th,
ochedu.c of Work without hindering the Work of the Contractor or any other subcontractor If work of others is damaged b<
Subcontractor, the ^ c o n t r a c t o r will cause such damage to be corrected to the satisfaction of and without cost to the Con
tractor and Owner. In the event Subcontractor fails to marntam his part of the Schedule of the Work, he shall, without add.
tiona compensation, work such overtime as the Contractor may direct until Subcontractor's Work is in accordance with suet
schedule.
J.J
I he Subcontractor shall be responsible for and will prepare for performance of Subcu- t „, -o:
limitation thereto, the submission of shop d-awrngs, samples, tests, field dimensions, d e t e r m i n a t e
ordering ol materials as required lo meet the Schedule of Work. Subcontractor shall noi •. >\, .-. .
Work are ready lor inspection.
3.4 The Subcontractor w l l furnish periodic p r o g , . ,
progiess of matonals or equipment to be provided une_

....
y
UAn, I , ^ . , U . T . U
,-n ,„ t.cn

. „ . e n a c t o r ' s Work as mutual!,
. . „ . _ . . . e n t .hut may be in the course of p,.'

j including the
ndiiun or manufac

3b
The Subcontractor shall cooperate with the Contractor and subcontractors whose work may interfere with the Subcon
lf d r t o r s Work and participate m the preparation of coordinated draw.ngs and work schedules in areas of congest.on
specifically noting and adv.sing the Contractor of any interference by other contractors or subcontractors.
3.6 The Subcontractor shall keep the building and premises reasonably clean of debris resulting from the performance o
buDcontracior s Wor.,11 the Subcontractor fails to comply with this paragraph w,th,n 48 hours after receipt ol notice of non
Con,rac,or
H n l T . , ? C e c r'"
due to the Subcontractor.

,he

Contractor may perform such necessary dean-up and deduct the cost from any amount:

< ^ I h 3 L S U b C ? n l f a ^ ° r S h a " 9 i v e a d e c ^ u a , e n o , l c e s Pertaining to the Work of the Subcontractor to proper authorities anc
necessar
f S r! , ^ n
V "-censes and permrts to carry on Subcontractor's Work, the furn.shmg of which is requ.red by
the Contract Documents.

ENT NO. 6 - STANDARD SUBCONTRACT AGREEMENT FOR BUILDING CONSTRUCTION*

pensalion Laws, Workers' Compensation Laws and Safety Laws insofar as applicable to the performance of this Agfeem
He shall pay all taxes applicable to the performance of Subcontractor's Work f ie shall also maintain his own safety proc
for compliance with such laws.
3.9 1 1 ie Subcontractor will not assign this subcontract nor subcontract U ie whole or any part of the Work to be per lor
hereunder without the prior written consent of the Contractor, with the exception of those si ibcontractors listed by the !
contractor arid furnished to the Contractor at the time this Agreement is executed.

ARTICLE 4
Changes ii i the "!|l i c:»i Ill i,
4 . 1 1 h e C o i 11 r a c t o r a n d S u b c o i 11 r a <:: t o i a g r e e 11 i a 111 i e C o i t11 a c I o r i i i a y a d d I o o r d e d u c l f r o r i 111 \ e a i i »o u J i! o I \tio • this Agreement, and any changes sc i i lade ii i III 2 an i ::» m it: of y'V'ork involved, or any other parts of this Agreement, sha
wniten amendment hereto setting forth in detail the changes ii ivolved and tl ie value \\ lereof which shall be muiuu
upon between the Contractor and Subcontractor. Tt ie Subcontractor agiees to proceed with the Work as cbanyuu ordered in writing by the Contractor so as not to delay the progress of the Work, and pending any determination of the
thereof unless Contractor fust requests a proposal of cost before the change is effected. If the Contractor requests a proi
of cost for a change, tl »e Subcor i tractor shall pi oi i iptly com pi \ wit I i such request.
4 2 Si jbcontractor shall be entitled to receive no extra compensation (or extra Work or n tatenals or changes of any
regardless of whether the same was ordered by the Contractor or any of his representatives unless a Change Order the
has been issued in writing by the Contractor. If extra work was ordered by the Contractor and the Subcontractor perfoi
^aniM i»i,,t ffi.l i n it lecetve a written order therefor, the Si jbcontractor shall be deemed to have waived any clan n lor extra »
pensation therefor, regardless of any written or verbal protests or claims by the Subcontractor.. The Subcontractor si i<
responsible for any costs incurred by the Contractor for changes of any kind made by the Subcontractor that increase the
of the wuik (or either the Contractor or other subcontractors when the Subcontractor proceeds with such changes with'
'i n t t o r

on: Jc"i if KM of or

4 3 1 iie S u b c o n t r a c t o r agrees If lat i io clan i t for a d d i t i o n a l services tendered or materials fur nisi led by the Subcontract
the C o n t r a c t o i shall be valid unless i lotice is g i v e n to the C o n t r a c t o r prior to the furnishing of the services or material or i i
w r i t t e n . . o n c e of the clair n tf lerelor is g i v e n b y i h e S u b c o n t r a c t o r t o the Contractor not later than the last day of the calt
i i ic )nth f o l l o w i n g that in wf iicl i the claim o r i g i n a t e d , w i t h tl \e an IOUI n of tl »e claim to be given n i vvntii ig by the Subcontr
as soon as practicable.
I.- "I IM ie Subcontractor wvi
•
» ' * i i a < o m p e n s a i i o * -i-'.il oi exter ision of lim* a c c o r d a n c e w11f \ this A i 11cIL .II MI ^ u i > ^... i^t»f vv '^ • *
.•,. * . i c i D o t
or 15.

'-e Cor itractor pror i ip

4.5 f J o t w i t h s l a n d i n g any o t h ^ i p r o v i ^ m . H I*M • V > w \ h . - ;i
,uLt oi itractor claims extra con ipensation is deteri
by the Owner or Architect not to entitle the Contractor to a Change Order or extra compensation, then the Contractor sha
be liable to the Subcontractor for any extra compel isation for such Work, unless Contractor agreed in writing to sucr i
cor npensaiion.

AR I ICLE 5
I mi s u r a n c e a r i d 11 »d e m n 11 y
5.1 Prior to stariti ig Work tf ie Subcontractor shall procure and niamtan \ in force,. Workers' Compensation Ir isur
Employers Liability Insurance. Comprehensive General Liability Insurance with contractual coverage and Automobile I i
Insurance and such other insurance, to the extei it reqi need by the Contract Documents for the Si ibcontr actor's \ • : "i""
5.2 The Subcontractor's Comprehensive General and Automobile I lability Insurance, as required by Paragraph 5. I si
written for not less than limits of liability as follows:

3

A G C D OCU M E N T N O S • S1A M D A R D S U B C 0 N T R A CI A G RIC» 1 i N T F 0 R B 111 DIN G C O N S T RI PC

Eacl i Occurrei ice

JOO.OOO

"(Completed Operations)

$ Combined Single Limit
1.

i'roperly Damage

S

Included

laO- Occurrence

9
u

^Aggregate

--'jr

gate

r

*~r pre! lensive Automobile I lability

..

2.

wwwily li IJUI y

Property Damage

S

• n 10,000

$

Combined

$

Included

Far f
Single

Limit

n

* ) f ^ •*

.•*
Each Occurence

5.3 Coi nprehensive General Liability insurance ;nav b>. arranged urider a single policy for the full limits required or by a t
bii iation of ui idedying policies with the balance provio«;d by ar t Excess or Umbrella Liability policy.
5.4 The foregoing policies shall contain a prov^-on '".at coverages afforded ui idei the policies will not be c a n c e r J
renewed until at least thirty (30) days' pnor w n n r n nonce has been given to tr le Contractor.,, Certificates of Insurant- table io the Contiacior st tall be filed wilt i tt le ''•:'•: .»< .>« prior to tl »e commencement of Work.
5 5 I f le Ccnt.'actcr and Subcontractor waive all rights against each other and against the Owner, V-* - •
separate contractors, and all other subcontractors for damages caused by fire or other perils to the exten
Risk or any other properly ir 'isurance, except such rights as they may have to the proceeds of such \r-

't/ct/E'in i
''»i

5.6 1 o the fullest e lei it permitted
, Subcoi
us to indemnify ' ai ::l hold harmless trie LcnuactOwner, the Architect "Engineer and i
-w agents at
_,~_s from and agan ist all claims damages losses ar
pdhbub, inciudu ig but i lot lin uted to attorney's fees, arising -jui U or resulting from the perform 5n '<- :« 'ai!urr- n pe rt -j ^
of the Subcontractor's Work under this Subcontract, provided that any such claim, damage, loss or e>punse ' • ! ^ d t , f *
to boddy injury, sickness, disease, or death, or to injury to or destruction of tangible property fo'her than U.* i \ o n • ui
eluding the loss of use resulting therefrom, and (2) is caused in whole or in part by any negligent d * of o-- -• Mon of ' o
conttaaof or anyone directly or indirectly employed by him or anyone for whose acts he may be liable regardless of whet
is caused in part by a party indemnified hereunder, Such obligations shall not be construed to negate, abridge, or othei
reduce arly other right or obligation of indemnity which would otherwise exist as to any party or person described it
Paragi'tif ill 5.6.
5.6 1 li i any and all clam is against the Contractor or any of his agents or en iployees by any employee ^< "<e Subcen* i
anyone directly or iridirectly employed by him or anyone for whose acts he may be liable, the mdernnidcation obligai''
this Paragraph 5,6 shall not be limited in any way by any limitation on the amount or type of damages, compem..
benefits payable by or foi tf \e Subcontractor under Workers* Compensation acts, disability benefit acts or other emp
benefit acts.
5 6 2 1 1 le obligations of the Subcontractor under this Paragraph 5.6 shall not extei id to tl ie liability ol tl i =
chitect/Engineer, his agents or employees, arising out of (a) the preparation or approval of maps, drawings, opinions, ref
surveys. Change Orders, designs or specifications, or (b) the giving of or failure to give directions or instructions by th
chitect/Engmeer, his agents oi employees, providing such giving or failure to give is the primary cause of the injiJ
damage.

ARTICLE 6
r m a n c a B n > 1111 11111 II I a b o r a n d I < 1 a t e iri a II II 3" a y i i i e i 11 B o i i d
A Performance Bond and j Labor and Material Payment Bond in a form satisfactory to the Contractor shall be furn
lii tt»e full amount of this Agreement, if required by the Contractor. This obligation shall continue throughout the agrei
and may be required at any time during the performance of Subcontractor's Work by a change under Article 4,
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Warranty
The Subcontractor agrees to promptly make good without cost to the Owner or Contractor any and all delects due tc
faulty workmanship and/or materials which may appear within the guarantee or warranty period so established in the Contracl
Documents, and if no such period be stipulated in the Contract Documents, then such guarantee shall be for a period ol one
year Irom date ol completion and acceptance of the project by the Owner. The Subcontractor further agrees to execute any
special guarantees as provided by the terms of the Contract Documents, prior to final payment.
ARTICLE 8
Contractors' Obligations
8.1 The Contractor agrees to be bound to the Subcontractor by all the obligations that the Owner assumes to the Contractor
under the Contract Documents and by all provisions thereof affording remedies and redress to the Contractor from the Owner
insofar as applicable to this Agreement.
8^2 Upon request, the Contractor will give the Subcontractor written authorization to obtain direct from the Architect/ Engineer or Owner's authorized agent, evidence of amount and percentages of completion certified on his account.
8.3 The Contractor shall not issue or give any instruction, order or directions directly to employees or workmen of the Subcont.actor other than to the persons designated as the authorized representat.ve(s) of the Subcontractor.
8.4 The Coniractor shall make no demand for liquidated damages in any sum in excess ol the amount specifically named in
this Agreement or the Contract Documents. Liquidated damages shall not be assessed for delays not caused by the Subcontractor Liquidated damages, when assessed, shall not exceed the Subcontractor's proportionate share of the responsibility
.or such delay. This provision does not preclude any claim the Contractor may have for direct damages under law.
8.5 The Subcontractor will furnish those temporary facilities and services required by the Subcontractor except for those to
be provided by the Contractor set forth in the Attachment A to this Agreement. Adequate storage areas, if available, will be
allocated by the Contractor for the Subcontractor's materials and equipment during the course of the Work.
8.6 The Coni-actor agrees that no claim for services rendered or materials furnished by the Contractor to the Subcontractor
shall b* ».-.i.d unless notice is given to the Subcontractor prior to furnishing of the services or matenal or unless written nonce
ol the cia.ru il.e.efoi is given by the Contractor to the Subcontractor not later than the last day ol the calendar month following t h a i . . , which the claim originated, with the amount of the claim to be given in writing by the Coniractor as soon as practicable.
ARTICLE 9
Termination
9.1 Should the Subcontractor fail at any time to supply a sufficient number of properly skilled workmen or sufficient
materials and equipment of the proper quality, or fail in any respect to prosecute the Work with promptness and diligence, or
fail to promptly correct defective Work or fail in the performance of any of the agreements herein contained, the Contractor
may. at his option, prov.de such labor, materials and equipment and to deduct the cost thereof, together with all loss or
ddindge occasioned thereby, from any money then due or thereafter to become due to the Subcontractor under this Agreement.
9.2 If the Subcontractor at any t.me shall refuse or neglect to supply sufficient properly skilled workmen, or materials or
equipment ol the proper quality and quantity, or fail in any respect to prosecute Subcontractor's Work with promptness and
diligence, or cause by any action or omission the stoppage or interference with the work of the Contractor or other subcontractors, or fail m the performance of any of the covenants herein contained, or be unable to meet his debts as they mature,
the Contractor may at his option at any t.me after serving written notice of such default with direction to cure in a specific
period, but not less than two (2) working days, and the Subcontractor's failure to cure the default, terminate the Subcontractor s employment by delivering written not.ee of termination to the Subcontractor. Thereafter, the Contractor may take possesion o i the plant and work, materials, tools, appliances and equipment of the Subcontractor at the building site, and through
hirnsell or others provide labor, equipment and materials to prosecute Subcontractor's Work on such terms and conditions as
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"""""
~" • ' ^ w - ^ , ' r ' O M U =>"o" ueuuci me cosi inereol, including without restriction thereto all charges, expe
losses costs, damages, and attorney's fees, incurred as a result ol the Subcontractor's failure to perform, from any n
then due or thereafter to become due to the Subcontractor under this Agreement.

9.3 If the Contrator so terminates the employment of the Subcontractor, the Subcontractor shall not be entitled to an
ther payments under this agreement until Subcontractor's Work has been completed and accepted by the Owner, anc
merit has been rece.ved by the Contractor from the Owner with respect thereto. In the event that the unpaid balance di
ceeds the Contractor's cost of completion, the difference shall be paid to the Subcontractor; but if such expense exceec
balance due, the Subcontractor agrees promptly to pay the difference to the Contractor.
ARTICLE 10
Claims
1

h"u . A " C l a i m s - d i s P u , e s a n d o t n e r matters in question arising out of, or relating to, this Subcontract or the breach th
shall be decided by Arbitration in accordance with the Construction Industry Arbitration Rules of the American Arb.tr
Association then obtaining unless the parties mutually agree otherwise. This agreement to arbitrate shall be spec.f.call
lorceable under the prevailing arbitration law. The award rendered by the arbitrators shall be final, and judgment m«
entered upon m acco.dance with applicable law in any court having jurisdiction thereof.
10.2 In the event the Contractor and Owner or others arbitrate matters relating to this Subcontract, it shall be the res
sib.lity ol the Subcontractor to prepare and present the Contractor's case, to the extent the proceedings are related tc
Subcontract.
10.3 Should the Contractor enter into arbitration with the Owner or others regarding matters relating to this Agreemenl
Subcontractor shall be bound by the result of the arbitration to the same degree as the Contractor.
10.4

The Subcontractor shall carry on Subcontractor's Work and maintain his progress during any arbitration proceed
ARTICLE 11
Prevailing Law
Tins Agreement shall be governed by the law in effect in

The S t a t e o f U t a h

IN WITNESS WHEREOF the parties hereto have executed this Agreement under seal, the day and year first above
ten

Goldstorm
Subcontractor

TnvpRi-mpnt-

ATTEST:

CBS I n t e r i o r
ATTEST:
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ATTACHMENT #2

Amendment to Contract

Article 1
1 .1

Materials to be used include;

carpet - Queen Mills
style - "Bambi" ( using1 4 colors )
vinyl - Tarkett Mills
style - "Preference" ( using 4 colors )
Also as pertains to vinyl flooring:
Sub-Contractor will provide the basic floor prep ( 1 hour per unit )
and is not responsible for extensive floor prep* In the event the floors
are unacsepable or will require extensive floor prep for vinyl areas, a
written notice will be given to the contractor, with an outline of
neccasary corrections.
Article 2
A -U156,650.94 is the bid on #19 , 12 plex buildings.
B - Monthly payments on all labor of 90% of the work performed in
any preceedin^ month.
C - Payments on Materials are to be for the full amount of invoice
for materials stored either on the job site or in an approved
warehouse. Sub-Contractor will invoice within 2 days of delivery
from supliers. Payment in-full will be made to the Sub-Contractor
for all material invoices within 14 days of the Invoice date.
D - Pinal payment of retention withheld from labor is to be made
within 30 days of satisfactory completion of work as approved
by the Contractor and/or Owners.
The total contract of $156,650.94 will be separated into the following
amounts, and assigned.
Materials, Carpet and padding - 384,599*40
Materials, Vinyl -

332,118.61

Labor, Carpet and padding -

322,009*60

Labor, Vinyl -

317*923-33
$156,650.94

ATTACHMENT #3

1

agreement and is violation of parole evidence rules allowing

2

oral evidence to modify.

3

MR. HUNT:

There's no indication this is a

4

modification, your Honor.

5

relating to the signing of the contract.

6
7
8

THE COURT:
Q.

This is the act and the conversation

He may answer.

(By Mr. Hunt)

So —

You may proceed.

and did you then together -j-

did you then sign a contract?

9

A.

He asked me if — yes.

10

Q.

I show you what has been marked Plaintiff's

11

Exhibit 2-D and ask if you can identify that.

12

A.

Yes. This is the contract.

13

Q.

Was it in the same form and order as to pages

14

and attachments then as it is now at the time it was execute^

15

as it is now?

16 j

A.

Yes.

17 I

Q.

Where has that exhibit been kept since its

18

execution?

19 j

A.

In my safety deposit box.

20 J

Q.

who furnished the exhibit for signature?

21

A.

Goldstone Development.

22

Q,

Were you present when that was prepared?

23

A.

The blank form, no.

24

-Q.

25

was completed?

The completed form; were you present when it

18

1

A.

Yes.

2

a

And could you tell me who completed that?

3

A.

It was the secretary.

4

a

And when it was completed, was it signed by

5

anyone?

6

A.

It was signed by myself and Stan Varner.

7

a

And on what day was that?

8

A.

It's dated June 11, 1985.

9

a

Was that the date it was signed by both of you?

10

A

I believe so.

11

a

And did you sign it in the presence of

12

Stan Varner?

i

13

A.

Yes.

14

a

Was anyone else present?

15

A.

His secretary.

16

a

And did he sign it in your presence?

17

A.

Yes.

18

a

And we offer that exhibit, Plaintiff's 2-D,

19

1

Plaintiff's 2, your Honor.

20

Let me show that to Mr. McCoy.

21

MR. McCOY:

Yes, your Honor, I have a motion

22 i to make with respect to this particular exhibit, and I think
23

it would probably be better to have it outside of the jury's

24

hearing.

25

It has to do with legal argument.
THE COURT:

Okay.

If we can have the jurors

19

1

step out just a moment, and I just want to admonish you not

2

to talk about this case .while you're out there.

3

have the motion heard at this time.

And we111

4

[Whereupon, the jury left the courtroom.]

5

THE COURT:

Okay.

6

MR. McCOY:

You have got the document, I have

1

a copy of it, your Honor.

8

The form that he has, it's Exhibit —

9

MR. HUNT:

10

MR. McCOY:

Basically the situation is this:
is it A or 1?

Yes, 1.

2-P.
2-P, all right.

Exhibit 2-P is

11

basically an associated general contractor's form and that

12

form only integrates into that contract one particular item

13

in the body of the contract.

14

I am talking about the several pages that constitute

15

the beginning of the contract to where the signature of

16

Stan Varner and Mr. Bird end.

17

clauses.

18

please find Addendum 1, which is incorporated herein by

19

reference."

20

the four —

21

but what we have attached to it then is an unsigned addendum|

22

There are no other integration

There are no clauses that say "Attached hereto

No language of that kind of incorporation withii(i
I should say the four walls of the document,

The addendum I spoke of in my opening statement,

23

that addendum seeks to change the carpet specifications

24

which are dealt with fully in the contract, and the times

25

of payment, which are also dealt fully in the contract.

20

1

ft

You say that's not true?

2

k

No.

3

Q.

Never once questioned you about that?

4

A.

No.

5

ft

Now, you —

6

turning over to the —

strike that.

In any event, Mr. Varner only changed the parts

7

of that exhibit that you hold in your hand I just referred

8

to as the specifications, just the matter as to the brand

9

of carpeting, right?
k

10
11

ft

Yes.
Did you,at that time or before that time,tell

12

him that Bambi would be a comparable carpet to the Colonade

13

carpet that was specified?

14
15

A.
ft

17

You did not?
k

16

No.

ft

No.
Now, Mr. Bird, let me ask you a matter of exhibi4s,

18

Exhibit 2-P that you have before you.

19

signing that?

20

k

21

ft

24
25

Yes.
Now, did you sign that in Mr. Varner's office?

k

22
23

Do you remember

ft

In his office on the project.
And is your testimony that you did not sign

it in the outer office?
k

No, it was in his —

on his desk.
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1

ask you if that's not a copy of a document you prepared.

2

A.

Yes.

3

MR. HUNT:

4

MR. McCOY:

5
6

May I see a copy of that, Counsel?
It's the addendum,for your information,

which came out of your file. Sorry.
ft

Now, this addendum is basically the change

1

or your request to Mr. Varner, was it not, to make changes

8

in Exhibit —

9

MR. HUNT:

Your Honor, we're now going into

10

matters relating to the signing of the contract, which

11

is now since direct examination has been resolved with

12

the ruling that the contract has been signed, and this

13

is now irrelevant and immaterial and should not be allowed,

14

because the contract has been accepted as a signed contract,

15

Negotiations are no longer pertinent.

16

MR. McCOY:

Well, your Honor, I believe that

17

anything that goes on after the contract is certainly pertinent

18

and I will go from that standpoint, if the Court prefers.

19
20

THE COURT:
Q.

Okay.

(By Mr. McCoy)

You may do so.

Mr. Bird, at the taking of

21

your deposition, did you not represent to me, under oath,

22

that that exhibit was attached to the contract at the time

23

of its signing?

24

MR. HUNT:

25

THE COURT:

Same objection, your Honor.
Objection is overruled.

This took
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1

Q,

The wording on the end of it does —

seems

2

to just stop and there is no signature.

3

is there a third page, do you recall a third page?

4

A.

No.

5

Q.

All right.

6

I just wondered,

But at any rate, you wrote the

letter, correct?

7

A.

Yes.

8

a

And I would move for the admission of Exhibit llfD

9

MR. HUNT:

10

THE COURT:

11

a

12

cover —

13

No objection.
May be admitted.

(By Mr. McCoy)

Now, Exhibit 10-D —

let's

strike that.
Exhibit 2-P, which is the original contract

14

between yourself and Goldstone,basically set forth monthly

IS

payme_nJts--evety__30 days of 90 per cent of the billed amount

16

rmj^y prQTH^nfi j^^"h , correct?

17

A.

Yes.

18

Q.

All right.

Now, in Exhibit 10-D sought

19

to change that relationship or the payment schedule, did

20

it not?

21
22

A.

No.
MR. HUNT:

Your Honor, we're now back to the

23

point of trying to determine evidence already there that

24

that document was submitted at the time of the signing,

25

and it goes back to the negotiations in the signing of
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1

the contract which has already been admitted as executed

2

by the parties.

3

MR. McCOY:

I can redefine it, your Honor,

4

THE COURT:

You could what?

5

MR. McCOY:

I think I can take care of the

6

objection with just rephrasing of the question.

7 J

THE COURT:

You may rephrase the question.

8
9 I

Q.

(By Mr. McCoy)

Mr. Bird, your position, after

10

the contract was signed, that is Exhibit 2-P, was that

11

you were entitled to the terms —

12

MR. HUNT:

13

unless he's going to lay one, your Honor.

14
15

Objection, no foundation, your Honor,

MR. McCOY:
Q,

Well, we'll put it this way,

At the time of the filing of this lawsuit,

16

your position was that you were entitled to the terms as

17

set forth T"j^tiib^ in-nf i^fi it not?

18

A.

No.

19

Q,

But you did at the time of the taking of your

20

I have not included those.

deposition, right?

21

A.

It's not included in the amounts in the suit.

22

Q.

Didn't you have words with Mr. Varner about

23

these particular provisions, the provisions you were trying

24

to get?

25

MR. HUNT:

Objection.

No foundation.
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1

Brad Bird affixed to that contract?

2

A.

No, it was not.

3

Q.

What did you physically do with the contract

4

on June 11, 1985?

5

MR. HUNT:

6

THE COURT:

7

THE WITNESS:

8-j I filed
9
10

Q.

Your Honor, same objection.
She may answer.
I typed up two contracts and

them both in the file.
(By Mr. McCoy)

They were identical contracts,

Okay.

Do you know whether

or not Mr. Varner's signature was on both of those?

11

MR. HUNT:

12

THE COURT:

Same objection, your Honor.
You may have a continuing objection.

13

This is preliminary, as indicated by Counsel, in regards

14

to the questions he's going to ask her.

So she may answer.

15

a

(By Mr. McCoy)

16

A.

Yes, his signature was on both contracts.

17

Q.

And at that time "did the contract bear the

18

Go ahead.

signature of Mr. Brad Bird?

19

A.

No.

20

Q.

All right.

Then what next did you do in

21

connection with that contract with respect to —

22

me.

I will withdraw the question.

23
24
25

excuse

Did you —

what steps did you take to advise

Mr. Bird?
A.

I typed up a letter.
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1

went on.

2

ft

3

Did there come a time after that when there

was a si gnature made in your presence?

4

A.

Yes , there was•

5

ft

Do you know about how long after the incident

6

you ;just mentioned,where he took an unsigned copy with

7

him, about how long in terms of days or weeks was it that

8

he came back?
MR. HUNT:

9
10

Your Honor —

maybe he 1s laying

a foundation.
MR. McCOY:

1!

That's right.

12

ft

Do you remember about how long that was?

13

A.

I believe it was just a few days after he came

14

in to take the unsigned contract that he came back.

15

ft

Okay.

16

k

At that time he —

17

from the file.

18

ft

19

And what did he do at that time?
I took out the contracts

By "the contracts," are you referring to the

contract s that have been signed by Mr. Varner ?

20

A.

Right.

21

ft

Two copies?

22

A,

Two copies, two originals and Stan had signed

23

both of them th e day I typed them.

24

ft

And what happened then?

25

k

And I had Brad Bird sign them.

127

a

1
2
3

MR. HUNT:

I am sorry, I couldn't hear that,

your Honor.

4

THE WITNESS:

a

5
6

Okay.

I had Brad Bird sign the contracts

(By Mr. McCoy)

Okay.

And then did he give

you any papers at that time?

7

A.

Yes.

8

ft

Okay.

9

k

And I don't

ft

Was there anything other than the addendum

10
11

A.

13

that was

14

ft

15

There was another paper but I am not sure what
I only remember the addendum.
Excuse me.
Your Honor, I am looking for the addendum.

Here it is.

17
18

—

that you remember?

12

16

He gave me an addendum.

I show you Exhibit 10-D and ask you if you
recognize that document.

19

k

Yes, I do.

20

ft

Okay.

And what —

do you remember what was

21

said or anything by Mr. Bird about that document at that

22

time?

23

A.

Just that this went with the contract.

24

ft

Okay.

25

A.

Yes.

And then did he leave?

128

1

ft

All right.

Thank you.

I have several questions,

2

The one that I am interested in most is you're indicating

3

that at the time Mr. Bird came to the office that you had

4

already typed the contract.

5

A.

When he came to the office to pick up the contract:

6

Q.

Un-huh.

7

A.

Yes, I had typed them.

8

Q.

And did he —

9

did you pull the typed contracts

out and let him read them?

10

A.

He had taken an unsigned copy of the contract

11

with him prior to the time that I pulled out the original

12

contracts.

13

ft

14

You testified a minute ago that on that day

he took a copy with him.

15

A.

They are different days.

16

Q.

All right.

Explain that.

On the day he took

17

the unsigned copy, was the contract fully typed at that

18

time?

19
20
21
22

A.
ft

Yes, it was.
Did you show the contract to him, the typed

contract, at the time he came to get the
A.

—

Now, do you mean the contracts that Stan had

23

signed?

24

Q

Yes.

25

A.

I did not show those to him.

I made a copy

130

1

indicated he took a blank copy.

2 1

A.

I am sorry, it wasn't signed, it was unsigned.

3

Q.

But at that time you did have signed copies

4

of the contract signed by Stan Varner?

5
6

A.
ft

Yes.
All right.

7 I give —

And did you then, at a later date,

after Mr. Bird, whatever time, had signed the contracti

did you then give a copy of that contract to Mr. Bird?
k

After he had signed the contract, yes.

I gave

him one.
Q.

And was one delivered to Mr. Varner?

A.

It was put back in the file.

Q.

Under his control?

k

Uh-huh.

Q.

Was he the manager of the office?

k

Yes.

(Affirmative.)

MR. HUNT:

That's all, your Honor.

MR. McCOY:

I have no further questions of

this witness, your Honor.
THE COURT:

You may step down.

Thank you very

MR. McCOY:

I would like to call to the stand

much.

next Mrs. Joan Varner.
MR. HUNT:

My objection is still standing,

your Honor, and will be noted throughout all of this?
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1

QL

Do you know about when that was?

2

k

You mean initially when I met him initially?

3

Q,

Well, yes, if you recall that.

4
5
6
7

material.
A.

He was one of many subcontractors who came

in and out of the office at the time of construction.
Q.

And, focusing your attention in May of 1985,

8

did you have a recollection —

9

for you.

10

It isn't terribly

let me get the contract

Let me show you Exhibit 12-D and ask you, you

have seen that document before?

11

k

Yes.

12

Q.

Were you aware of the circumstances under or

13
14

how that was prepared, who prepared it?
A.

15
16

MR. HUNT:

MR. McCOY:

21
22

I just asked her if she was aware.

You can just answer the question yes.

19
20

Your Honor, that's not responsive

and there is no real foundation laid.

17
18

Yes. Gayla typed all the contracts.

THE WITNESS: Yes.
Q.

(By Mr. McCoy)

And how were you aware of how

it was prepared?
k

Mine and Gayla's desk were probably three feet

23

apart in the same office.

24

aware of what was happening in the office.

25

Q.

All right.

I was office manager, I was

The office itself was a trailer,

135

1

there were two calls from Brad Bird and in doing that she

2

was reading from another document.

3

MR. McCOY:

That's right, and she went on to

4

state y e s , there was a notation on 6-11, she typed up these

5

three contracts.

6

speak directly to counsel.

That's —

I am.sorry, your Honor, I should^

7

THE COURT:

She may continue.

8

MR. McCOY:

Was there an objection?

9

THE COURT:

She may continue.

10

Q.

(By Mr. McCoy)

Okay.

Then do you know what

?!

the procedure was there in the office at that time with

12

respect to those contracts?

13
14
15

A.

They were typed and put in the file,

set aside

until they were delivered to the subcontractors.
Q.

Do you know whether or not the —

do you know

16

whether or not those contracts bore the name or bore the

17

signature of Stan Varner?

18

MR. HUNT:

19

MR. McCOY:

20

that was among them.

Which contracts, your Honor?
W e l l , I am including CBS Interiors
T h a t f s Brad Bird.

21

k

Yes.

22

Q.

So the three contracts you mentioned that were

23
24
25

typed were in what format?
A.

They were typed and had —

and we had Stan

sign them after they were typed.

140

1
2

Q.

Now, you observed that the contract was being

typed; was that your testimony?

3

k

Yes.

4

Q,

Can you tell me, you also indicate you were

5

acquainted with procedures•

6

many copies of a contract would be prepared?

7
8

A.

Q.

13

A.

20

Thank you.

A.

Now, I didn't understand, did you

If I recall, he did sign it the day he brought

in the addendum, uh-huh.
Q.

And had that contract already been signed by

Stan Varner?

18
19

Two.

see Brad Bird sign the contract?

16
17

Do you know how many were typed of the Bird

ft

14
15

One for

contract?

11
12

Two, possibly three, but always two.

us and one for the sub.

9
10

Can you tell me normally how

A.
ft

Yes.
And was a copy of the contract delivered to

Brad Bird, signed contract?

21

A.

I think so.

22

Q.

Now, I need to have you go back to your log

23

on 6-11 and read me that notation in respect to the telephon^

24

call you testified to that Brad-Bird made.

25

log, please, not to your typed notes.

Go to your
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1

had an apartment complex.

2

project include?

3

A.

How many buildings does this

It had 19 buildings, actually 20 total, with the)

4

clubhouse, but it had 19 apartment buildings.

5

an additional clubhouse facility.

6

Q.

And it was located where?

7

A.

Clearfield, Utah.

8

Q.

In the city limits of Clearfield?

9

A.

Yes.

10
11

ft

And what —

let me ask you:

would you examine that and

And then

In Exhibit 12-D,

—

12

A.

Okay.

13

Q.

—

14

A.

It does.

15

Q.

And that particular document doesn't have any

16

and does that document bear your signature?

addendum connected to it, right?

17

A.

It does not.

18

Q.

And did it have any addendum attached to it

19

when you

10

—
MR. HUNT:

21

at this time.

22

signing.

Your Honor, I need to renew my objection

The same thing that happened prior to the

23

MR. McCOY:

I am talking about at the signing.

24

THE COURT:

He may answer.

25

Q,

(By Mr. McCoy)

At the time of the signing,
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1

did it have any addendum attached to it?

2

A.

It did not.

3

Q.

In fact, what were the circumstances that surrounded

4

surrounded your signing the contract when you did in fact

5

put your signature on it?

6
7

A.
this.

I don't know how much you want me to embellish

Gayla had already taken several phone calls

8

MR. HUNT:

Your Honor, this is hearsay.

9

THE WITNESS:

10

MR. HUNT:

11

THE COURT:

12
13

Q.

14
15
16
17

Objection,

—

Objection, your Honor.
Sustained.

(By Mr. McCoy)

I will just ask you.

According to her notes

—

Excuse me.

It doesn't matter.

You don't have to go into what

THE WITNESS:

—

Gayla prepared the contracts

and brought them to me for my signature.
Q.

And when you signed that particular contract,

was Brad Bird present?

18

A.

He was not.

19

Q.

And what date did you sign it on?

20

A.

June 11th.

21

a

1985?

22

A.

1985.

23

Q.

Anyone other than yourself present?

24

A.

Gayla.

25

Q.

All right.

And then, to your knowledge, what
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1

interrogatories and instructions.

2

THE COURT:

Yes.

And on the special verdict

3

form it should be noted that the plaintiff has objected

4

to the Court's approval of the modified version of his

5

special verdict, and that his special verdict was not giv

6

MR. HUNT:

Thank you, your Honor.

I will

7

now proceed and —

with my objections and exceptions to

8

the instructions.

And I will have to be as careful as

9

I can here to make sure I get the right one.

10

I object to instruction No. 10, which is prot

11

the modified stock instruction.

12

to incorrectly as an addendum.

13

as to its effect.

14

amendment.

15

not agree to or accept the proposed amendment, but which

16

did not give them the right to not perform because the

17

amendment was not.accompanied by an unconditional refusal

18

to perform by plaintiff, if it was not accepted by defenda

19
20

The amendment referred
Therefore, itfs misleadin

The plaintiff is not suing on the

It's a misstatement of law.

Defendants did

And that's my objection to the stock —

to

instruction No. 10, your Honor,

21

THE COURT:

Okay.

22 I

MR. HUNT:

I would except to that on the san

23

grounds as the objection.

24

THE COURT:

Okay.

25

MR. HUNT:

May I have a ruling?

THE COURT:

Your objection is overruled and

the instruction, as given by the Court to the jury today,
will be the one that the Court is accepting.
MR. McCOY:

Your Honor, in addition to that,

I would like to add, because I was sitting there in chambei
last night and we went over this, and I am constrained
to add this morning that Mr. Hunt never once objected to
the term "addendum" last evening.

He didn't make one menti

of it or I would have changed that particular instruction,
I would have had no reason whatsoever to have quibbled
about the use of that term, and if he would have made that
objection last night, I would have changed it.

He brings

it up this morning now after the instructions are already
given to the jury, and I object to that.
MR. HUNT:
your Honor.

I object to instruction No. 11,

The basis of my objection is the —

it's a

misstatement, an incorrect statement of the law, and is
against the law.

The law, as stated to the jury, is left

uninstructed as to how the law is to be applied to this
case and, therefore, it's misleading.
The instruction changes the requirement of
the contract in respect to insurance.
invades the province of the jury.

The instruction

The plaintiff is not

suing on- the amendment and I would except to the ruling
for the same grounds as stated.
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1

THE COURT:

Okay.

The objection is overruled.

2

The Court has given the instruction as it has given it

3

today to the jury.

4

MR. HUNT:

Now, in respect to instruction

5

No. 12, your Honor, I object to the instruction No. 12

6

on the basis of the fact that if the instruction is to

7

state the contentions of the parties, it must be contentions!

8

as stated in the pleadings, and not as stated in the evidencje,

9

It's misleading and confusing in syntax, gives factual

10

in the first paragraph then in the second paragraph says

11

conflict as to what occurred thereafter, which infers that

12

there was no conflict in respect to what occurred before.

13

Once again, the plaintiff is not suing on the

14

amendment, it misstates the law regarding a proposed amendment.

15

The evidence is that the amendment was proposed and even

16

considering the defendant's version but no evidence of

17

plaintiff's performance —• that plaintiff's performance

18

was conditional.

19

and never been any, no statement and is unclear from the

20

instruction that plaintiff's proposal of the amendment was

21

unconditional.

22

By that, your Honor, there's no evidence,

In other words, it was not conditioned on their

23

acceptance.

The evidence is to the contrary, his evidence

24

showed, as did the evidence of the defendants1 witnesses,

25

that he continued to attempt to perform.

This instruction
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also invades the province of the jury.

We're not suing

on the amendment and I would except to the ruling on the
same basis as the objection.
THE COURT:

The objection is overruled on th€

same basis as the previous objections.
MR. HUNT:

Nowf your Honor, I left part of

my documents at home, but I point out to the Court now,
and Mr. McCoy has laid the groundwork for this, it's my
understanding that instruction No. 13 was instruction No.
on the proposals made by Mr. McCoy last night, and that
that was agreed between the parties, counsel and the judg
that that —

that 5 and 6 would be omitted.
It now is included, and I object to it on tha

basis.

The others, 6, was not included but —

be that it was 14 that was left out.

and it may

Let me see. Maybe

I have to move that to 14. Change that objection to 14.
Now, I might point out, your Honor, that I
pointed that out to Mr. McCoy this morning before he had
these printed, and I anticipated we might have a chance
to go over them, but they came in while the Court was in
session and I didn't have an opportunity.
MR. McCOY:

What was that?

14?

MR. HUNT:

Either 13 or 14, and I did not

bring my old No. 5 with me from last night.

So I am not

if the Court has No. 5 from last night, we could look
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at that.
THE COURT:

Okay.

No. 5 from last night is one

party who has made an offer may be mistaken as to the expres|si<
of assent by the other.

He may have belief erroneously

that the other heard his offer and accepted it.

The mistake]

is not mutual but there is no contract for the reason that
one party did not express assent and did not
cause the other to believe that he did and that was not
supposed to be given it and it wasn't given, to my knowledge),
your Honor.
MR. HUNT:
mistaken then.

All right.

Your Honor, I may be

Now, in respect to No. 14, I object to

instruction No. 14 on the following grounds.

This is an

abstract statement of the law and, therefore, it's misleadir
It's not shown how the law stated is applied to the facts,
and I except to the ruling on the same grounds as stated
in the objection.
THE COUiyr:

I don't have a copy of the instruct

I am not sure which instruction that would have been had
we gone by the numbered instructions that we had yesterday
MR. HUNT:
have No. 14 today?

That's instruction No. —

you don'

I am talking about No. 14.

THE COURT:

No.

I gave the original to the

MR. McCOY:

Instruction No. 14, your Honor,

jury.

43

is the instruction on a delivery or mistaken delivery or
unauthorized delivery.
take my copy

In fact, if the Court wants to

—
THE COURT:

What number was that in yours

MR. McCOY:

I would have to check.

THE COURT:

It's No. 14.

originally?

okay and that was cited from Corbin I,
MR. HUNT:

We said that was
Section 131.

Your Honor, I indicated last night

I would object to that, I believe.
THE COURT:

Yes.

Your objection will be noted

and it's overruled.
MR. HUNT:

Thank you, your Honor.

I object

also, your Honor, to instruction No. 15 for the same reasons
I objected to in instruction No. 12.

Number one, if

contentions of the parties are to be stated, they must
be stated in respect to what was in the pleadings and not
what was in the evidence.

They are misleading, confusing

in syntax, give factual in the -- no not that part.
not suing on the amendment.

We're

It refers to an addendum and

should refer to an amendment, and I indicate to Mr. McCoy
that I —

every time we have met I said, "You keep talking

about an addendum and it was an amendment."

And I confess

that I might have been more emphatic, but I was a little
tired late last night.
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Now, mistakes, the law regarding a proposed
amendment.

The evidence is that the amendment was propo

but even considering the witnesses of the defendants' te
it was not conditional and the evidence shows that the
plaintiff proceeded with the contract even though it was
apparently not accepted.

So I would —

I object and exc«

for the same reasons, your Honor.
THE COURT:

That was overruled and your objec

will be noted.
MR. HUNT:

I also object to instruction No.

on the grounds that was 15, your Honor.
the interrogatories to the jury.

I now come to

And I object to interrc

A, because, number one, the plaintiff is not suing on the
amendment.

Secondly, the answer sought in that interroga

does not tend to prove or disprove any issue of the case.
It's not probative, it misstates and misleads, refers to
an obvious proposed amendment as an addendum.
In other words, added to rather than amending
and I except on the same grounds.
THE COURT:

I think Mr. McCoy responded to

that in regards to the opportunity to have that addendum
changed to amendment if he had known it could have been
done, but that was not discussed yesterday.

So the objec-

is, I guess, will have to be overruled at this time.
MR. HUNT:

Now, I object to interrogatory
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No. B for the same grounds as stated in my objections to
interrogatory No. A.

And except on those same grounds

also.
THE COURT:

That will be overruled on the same

grounds as No. A.
MR. HUNT:

I object to interrogatory No. C.

There's no issue for the jury.

It has been established

that the plaintiff signed and accepted the contract.

The

terms "positive" and "ambiguous" in this context have legal
and I did refer last night to the context —

legal

signature, and they are without instructions as to their
meaning and application to the facts of this case. So
I except on the same ground.
THE COURT:

That objection will be overruled.

MR. HUNT:

I object to interrogatory D.

The

objection is based on the fact the evidence is an amendment
proposed to —

was proposed to an existing contract which

was the defendant testified not accepted by them, so it
does not amend the existing contract.
So plaintiff is not suing on the amendment,
only on the contract.
THE COURT:

And I except on the same basis.
That will be overruled and your

objection noted.
MR. HUNT:

I objected to interrogatory D.

I object to interrogatory E on the same grounds that I
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objected to interrogatory D, and interrogatory C, and except]
on those same grounds.
THE COURT:

The exceptions will be overruled

and the exceptions will be noted.
MR. HUNT:

Thank you, your Honor.

MR. McCOY:

Your Honor, with respect to the

matter of the use of the word amendment, or addendum, I
want to reiterate, frankly, it would be impossible to me
which word was used.

I mean, it's knitpicking and if it

would have been brought up last night, it would have been
corrected, I assure you, and it was never brought up last
night.
The other factor is as far as the instructions
on the contentions of the various parties, I want the record
to show that last night Mr. Hunt was invited both by myself
and the Court to submit his version of the contentions
of the parties and has refused to do so.

If he doesn't

have his side of the case in the record, that's his problem
not mine.
MR. HUNT:

And I point out to the Court I

elected to stand on the requests for special verdict.
THE COURT:

Okay.

Anything else?

MR. HUNT:

Nothing, your Honor.

THE COURT:

Okay.

We'll be in recess until

the jury returns with a verdict.
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[Whereupon, court was in recess pending the
return of the jury.]
THE COURT:

The jurors had a question on

No. C in that they indicated that six of the eight of the
jurors understood the meaning of that paragraph and two
had some question regarding some of the terms.

So the

Court advised them they were going to have to use their
collective intelligence and reach a consensus as to the
meaning of the words in that paragraph.
Then on paragraph E, it reads, "If you answered
yes to C and D above," and the jurors had a question if they
answered yes to one and no to the other, you know, what
should they do.

And so after discussion with counsel,

the Court indicated that it should read:

If you have answe

yes to C and no to D above, and they indicated that they
understood what had to be done.

And Mr. Hunt's objections

are preserved at this time.
MR. HUNT:

Objections and exceptions.

MR. McCOY:

But let the record show he has

not objected to that last change.
MR. HUNT:

Isn't that correct?

That's right.

My standing objecti

to the whole interrogatories.
THE COURT:

Right.

But you do not object to

the action the Court has taken just at this particular
time?
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