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IN THE
S8UPREME COURT OF THE STATE OF UTAR

THE STATE OF UTAN, )
Plaintife )
sud bespondent,
)] Case No.
h i 1)
) 7260
JUi 6. TRUJILLO, slse
mown as JOE GARCIA )
THOJIILLG,
)
)

Apepoami N

BRIEF OF APPELLANT

ETATEYNET OF THY CA8B

This is an apoeal by the defendsnt from s wardich
of a jury of guilyy of murder in the first dozres of
ons Max Lopes, entered in the Heventh Judiolal Distrist
In and For Carbon County. 7The order holding the defen-
dant to answer to ssid sharges was signed by §. J.
Sweatring, committing megistrete, on July ), 1848,

The District Attorney filed hie informetion herein on
July 2, 1948, and on July 8, 1948 the semmitéing
mgi.atratn filed in the mmx«t @mr‘& the mw& of
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L[/wr/\ Su‘ // chnolo, g Act, / ed by the Utah S e Libra
ll chir /()( R in errors.



e

the proceedings had before hime The def'endent filed

& Motion fo Quesh the informetion on July 12, 1948 om
the ground tlat the Distriot Court did not hewve Jurise
diotion of hin or the offense, which was denled, and the
defordmnt entered his ples of not gullty thereafter.
Trial of the action commenced on July 19, 1948 and
cortimed from day o day until the jury reached its
verdiot of marder in the first degree without
recampendation en July 23, 1848, £ motion for & new
triel was filed on July 28, 1948. Bentense of desth

by shooting wes promownced by the Court om July

1948 and the defendant the
Appesl on September 25, 1048.
PACTS

> filed his Notiee Of

Kax Lopex, & rezident of Hiswatha, Carbon County,
Utah, was Pound dead in his eutomebile with twe gun
shot wonnds in his body et & point about five or six
miles from Price on the highway lesding frim Price to
Biswaths in seid county. The death wes first reported
to Douglas Jensen, s trsveler om the highwey, by one
Jdoe Herrera, who Pingged kr. Jensen as he mwmm
the scene of the shooting (R. 183). Only four perascns

» pont ‘st the blue of She sheo
‘”ra w&im % LA BDNE)i AP A 1010 MeL, ac Fed I
Machine-g ntain errors.

zenerated OCR, may co




3o
and Jos Herrera, who had srrived at the soene of the
offense in & our owned by Lopes and driven by lerrera,
and Joe londragon and the defendent who had arrived
at the seene of the offense in e car owned end driven
by the defendant.

Decause the testimony of the defendant end the
witnesses Hondragon snd Herrers is sonflicting snd
differz materislly on meny polnts, s brief m&gmm
of the testlzany of esch iz separately set forth.

Herrera testified as follows: Thet he had zone
from liawethe %o Price with Lopez end errived aboud
nine P M. snd wes at the Carbon Bar and White %m*
Bar with Lepes (H. 17) and later st the Hemh
and Hew Deal Bar. That he first sew the defendant
at the ¥White Star and saw defendsnt talk to Loper st the

(Be 22)¢ Then he snd lLopes went to the ear of lopes

but he doesn't remsmber how they get te the ear (B.
24, 68). Lopez drove a short distance toward Hiswstha
and then asked Nerrera to drive. Thet Trujillo passed
them in his oar and stopped iméﬁﬂt&&y in front of
theme mt Herrera wplua the ‘bruku ﬁmi smm
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wie
(Re 28)s (For MNendragom Sestimomy om thie point see
R 143, 144.) (For defendent's testimony on this point
gee Be 398.) Thet he put cut the oar lights in stopping
suddenly and while readjusting the lights defendant
came to the Lopes ear by walking and esked whet was
the mmtter (K. S0, 83, 88). Thet Hervera ssked why
defandent stopped in fromt of them snd deferdant ssid
"Come this way and I will take bLoth of you an.® That
Herrora and lLopes get out of the onr and lopes followed
Herrera to the other side of the rosd where defendsnt
was snd Herrore saw a gun in his hand (Be 36). Thet
deferdeant sald he wvas going to shoot %em {E. 88).
Thwt Herrera offered to fight if gum wsz thrown swny,
then took off hig shirt, then ceme in closer end grebbed
dofendertt's wrist (Re 39).

wore out of the cars end noar him and defendant (R. 38).
Dafendent hit him in stomach ss they wrestled. Herrers
beosse dissy end then heard e shot (H. m', 4k, 42} snd
while in this dizay candition he hesrd two more shots
and sew defendant go from lopes esr to his own cer and
enter it and drive sway (M. 48, 47). That he didn'e
sne mym else around as he wm m 'hha Lopu m
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(ke 47)s Thet he opened the door of the Lopes osr
and saw napo: inside (ke 47). On oross examinstion
Herrera sdmitted he was drunk on the highway et the
time of the shooting (R. 6%, 88); that the defendent
talled friendly to him on seeond conversetion at s
bar iz Priee; snd that there hedn't been amy troubls
during the record cenversstion (Re 71, 77, 786, 79).
Thet he offered to fight defendsnt out on the highway
and took off hie shirt to do so (R. 88, 80, 101} suvd
thet he did mot remember that Kondregen ever oeme nesr
hin after any of the shots (R. 12}, 148).

Hondragon testified ne follows: Thet he wer with
defondart when he ssw the lopes cer perked by the road
(B. 143, 144). 7Thet deferdsnt ssld he was going to
stop and seoe the boys, went past and parked and zot
ont and went im the direetion of the lLopes ear. Thad
he got out when he hesrd one shot end saw defendent
and Herrers taliking. %That Herrers asked defendant
if deferdunt wes going to 2ill him and defendant said
"Bo, but dan't get near me." lHerrere went %o Truiiiloe
and they started to wrestle. Thst he didn't see By -
thing m dofmm'e'n hand (&. ua). ﬁm amm
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B
shot as they wrestlsd snd NHerrera fel) (K. 180).
Lopes was at the side of dondragom or near him when
the wrestling sterted .(E. 188). ¥hen Lerrers fell
Jopdregoen went to where he lay sand belped him to the
rear of the lLopex oar where he left hin sand weny to
defendant's cer and passed defendent where the Jutber
wes in fromt of and to the left of the lopes car (Re
i61)s after be pussed defendent ke heurd another shot
behind him and he looked back snd gew a@fmm voping
behind him (R. 158). Both got im the ear of defendant
ard drove away snd that defendant sdmitted shooting
(Re 154), Mondrugen sémitted he was drunk (k. 180)
and that he lied teo the polies when spprehended with
the defendent«

The defendsnt testified as followss That on the
dsy of the shooting he took Hondragon snd others from
Castle Gate to idelper where all did erramis ineluding
parchass of whisky for defendent end wine for
Eopdregon and then all returned to Castle Cate in the
car of defendent (K. 586, 387). Mondvegon put the
whiskey in the gleove compartment of the car of defenw
dant whieh ulroady contained the 93.51;01 m«ma (R,
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Tm
588). That defandant and dondragon again left Castle
Gete later im the evening and went to Helper and then
%o Priece (R. 339, 390). They met and drenk with
Herrors and loper in various bers im Price sud in the
Traiillo ear (k. 392, 383, 395). The two groups
sepsreted and defendent cnd Yendragom l=fv lster for
Slawstha to gek the deughter of defendsut (R. $97).
Thet ke ssw lLarrera and Loper parksd on the rosd to
Eiswetha ot & point shout 5 or 4 miles fram Frieo smd
that Herrers wes waviny in the rond teo stops That
defendsnt stopoed ahead of purked car (i. 398, 359).
That he got out snd Herrers was walking toward him end
£3ld hia the lizhts were wroang and oslled him & vile
neme, Look of? his shirt aend ecumonsed Lo fight with

defordant (R. 389, 400). Thet Lopes and Hondragon were
out of their cars and thet Mondrasgon ecalled Lopez &

vile mame snd ordersd

oper to sbey out of the fight
(P 401} Thet during the fight betwean defendant eand
Horrors Bondragoen fired five shols from gun of defene
dept taken by Fondragen fraa glove compartwent, salled
to defendsnt asking him 4o leaves Thet defandwnt,

‘mm‘ing tm shote, let go oi‘ Eﬂrrem emd aow My&n fall
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in the rosd (R. 401). Thet Mondragom and defendant
drove avay and agreed on a fslse story if lLopes was
dead decauss Hondragon had done the shooting and the
gun was owned by defendant (R. 407, 408, 409). That
defendant adhered to the agreed falsshoods through bhis
testinony at the imquest but told the truth when
Hondragon did not adhere to the agreed felsehoods ab
the inquest (R« 409, 418). That deferdent snd Mon=
dragon went toward Hiawetha, turned bsek toward Price,
sgain turned towrd Blewathe, and then sgeln towerd
Price and wers spprehended on the highwey. That
Hondragon threw the gun snd shells from the cer (B.
414).

Other testimony:

Albert Pessic, & deputy sheriff, found five
;pty shells by the side of the rond coameebing Price
and Hiewsntha (K. 216, 219} end the gan (R 281, 224)

in the vielnity where defendent had told officers it
had been thromn from the car by Hendragon.
STATEMERT OF ERRORS
o The trisl court erred in overruling and demy~

ing amd Bo. 2 of the ifotion To Quuh oi‘ &#fmm;.
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P
Yo=rits "That the Court hes no Jurisdietion of the
offense charged, or the person of the defondant™ and
alse erred in denying the motion to arrest Judpment
mede an the cexe groundss

2+ The trial cowrt erred in overruling and Mv
ing ground No. 3 of the kotion of defendunt to Quash
the informetion, to-wity “That the Distriet ittormey
hed no avtherity to file the informetion herein.®

8. The trisl court erred in ite Instruction Ho.
2 in 1te definition of marder in the soomnd degree

becsuse seid instructien wes incomplete, mislesdi:

insccurate and failed to sdsquately &
mirder in the first degreoe and murder in the second
deogree.

4. The trisl court erred in paragraph Ho. ) of

i%s Inetrretion Ho. 8 in its defimition of "mallece

eforetheught” in thet seald inatruction is misleading,
too merrow, insocurste apd does not sorrestly state
the lew om the subject.

6+ %he trial court erred im the last parsgraph of
Ingtrustion ¥o. 8 in allowing the jJury too greet
mzwau m the mwor of thuw&n ef‘ m aﬂm; mei in
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L[/?/‘m\ Au nd Technolo; g Act / ed by the Utah S L ibre
\I chir /()(R in errors.



)0
not placing reasonnble limits or restristions on the
theories of the evidence the Jury could use in
determining guilt.

8. The trial court erred in giving persgraph Ho.
2 of Instruotion Fo. 7 in inshucting the jury that it
is seocond depree murder 1f deanth results Prom sn sassult
with « deadly weapon with imtent to do great bodldy
kerm without instrusting the jury conserning salice end
the pertinent esesertials of murder in the secord degree.
7» The frisl oourt erred in Ismed

uobion No. 8 in
failing te instruct the Jury that intent to ki1l is »
negesgary element of the erime of va&ma$arw s laaghter,

8. The triel court erred in Instruetion Yo. 9 in
tailtng<ta inskruet the Jury tlhat ¢ must find thet the
wnlawinl aot or sots of the defendont wus the proximate
csuse of death.

9, The trial sourt srred im its instruction He.
12 end geve to the jJury sn imeamplets, mislesding snd
immesurate lnstyuction because of Lthe failure or
cmission to lnstruct that intoximntion muist be conwsie
dered in oonneotion with the formaticm of intest in the

orinmg of voluntary menslaughter.
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30« The trisl court erred in Tnstrustion Ne. 12
snd geve to the Jury an incamplete, misleading end
{nscourate stetement of the law governing intexication
in sueh osses by its feilure to also insbruct on
irtoxication in relation to premsditetion mnd
delidberstion.

11, The trial court erred in its Instruction Ho.
19 in that the imstruetion doss not sesurately state
the law of evidense of prior convietion of & felony
and does not give & rule for guldesee of the jury !

spplying the law on prior conviction to & definition
of eredibility. |
12, That the trial court did snd ellowed eebe in
the trisl of the astion thet were prejudicial to the
substantinl rights of the defemdent in permitting the
interpreter to dictate, dominste and eontrol the proe
coedings of the court and the examipstion of three
witnosses exsmined by interpretstion during the pro-
casdings; in failing to psrform ite duby to instruet,
mapervise mnd eontrol the inderpreter and all counsel
in the use of an interpreter; snd in eontimuing the
taking af tastw of the w:mmu Remm ‘b@r ﬂm use
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=12~
of interpretation when it clesrly appeared that en
interpreter was not necsssary to adduce his tesblimosy.
13. That the verdlot is cantrary to the evidence
in the ease.
b
THE DISTRICT COURT DOE

S NOT EAVE JURISDICTION TN
A PELCHY CABR WNTIL THE PROCEEDIRGS FROM THE COMMITYING
HAGISTHATE ARE FILRD IM THE DISTHICY COURY.

The Judgment roll conteinms s Coaplaint (JE 1), e

eopy of Committment (JR 3), & Hotion To Que

sh Inforsm-

tion {JR 11) sud en Affidevit of §. J. Sweebring (JR 60),
commitbing magistrate, 4o the effect thet the commit~
nend was net sigmed in the pressnes of the defendant
and the offigoer heving kim in cherge nor delivered to
the officsr with the defendsut at the time of making
tlw order holding defendant to smswer as roguired by
Tah Oode innotated 1948, Chepter 108«18+£8, snd o
Hotion In Arrest OF Judgmemt {H. 468, 467). Chapter
10618+23 provides: |

"1 the magistrate orders the defendant bo

bo committed, he must make cut a commitment, signed by
hinrelf with his offieial tiﬂe, m deliver it with

the defendent to the offieer Lo wham he is eormitted,



or, if that officer is rnot present, to a perce officer,
who must Soredistely dellver the defondmnt inte the
propey castedy, together with the commitmert.”

i1t Le contendsd that compliance with seld section
is jJurisdictiomals Thet unless there is complience
with sald seotion tlere has not beenm an examimation
end commitment ss provided by lew thet will invest the
pistrict Court with muﬁiaﬁirm» The Theh Code
itmnotated 19485, Chapter 105-17-1 prevides:

"Fhen &« defendent haw boen wxamined sy
committed ss provided in this code it sh&il m %ha &W
of the district sttorney, withian thirty m;m therealter
to file in the digtriet court of the counly in wmmh
the offense is trisble an inforumbion gmrgmg the
defendunt with the offense for which he iz held %o
snswer. 1f the dlstrict attormey feils o flls the |
inforsetion within the time sposified, or whes required
50 to do by the court, he shell he deemed guilty of
conbenpt, azd may ’ém prosecuted for seglest of duby
a8 in otiwyr cousea.”

Iwo significant matiere are sonbained in thig
pravision: Firss, the word “oomslited” snd the
question ag to whet 1% mans; scsond, the olmuse
"examired end compditted sé provided in thie code.” Our
oode reguires a m&*&mﬁa e mke en m'ﬂw helding the
defordunt to saswer {(Chapber J05«15-19) and thet seld
order must be endorsed on the Complsint; thet the

mn gl strebo et aalw spke mﬁ ﬁalivnr & oommitnent and
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doliver it with the deferdent to the officer and he
mist include the fact of issuing an order of commitment
in his order holding the defendant to snswer (Chapter |
105-16-28)« The affiduvit of the camitting wagletrate
shows & failure to comply with one ef the above
essentials.

The onses on the point of when the committing
magintrate divests hisself of Jurisdietion and the
Distriet Court thereupon sequires it are not numerous
but recent esses eppear to hold uniformly eguinet the
srgument in this assigmuent sinee the case of Teople v.

Zarbox held that the distriet ecurt soquired jurisdictic
vhen the commitbting magistrate signed the order of
comuitment. Xiwt 8ll else theresfter was merely
ministerial. Jecple v. Tarbox, 115 Cal. 57, 46 P. 896,

in sxanination of the Califernis Femnl Code to determine
the definition of an order of coemitment indicates a
difference in the requirements between Wah end |
Californie on the point of when the cummibting rmgistrate
divegtes himeelf of jJurisdiction snd indiecates thet the
California order of sommitment %s en order holding

dofandant to answer. @automm Poml @m ;wa pro=
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videss “Imformation to be filad. ¥hen o defendent |
hes been exmmined snd committed us provided in sec.
872 of this code * *» ».," Californie Pene) Code g872
provides;

“Defendant, when and how committed:

"If, however, it sppears from the sxaminstion
that public offense hes been committed end there is
suf ficlent csuse to believe the defendent gulliby there~
of, the meglistrate mist mmke or endorss on the somplaint
er order aizned by him, to the fellowing effect: 'It
sppearing to z¢ thet the offense in the within ocompleint
mentioned (or any effenss according to the fact), stat- |
ing gererelly the mture thereof, has besn committed,

and tha ¢ there is sufficient cause to bwlieve the withe
in named i. B guilty thamﬁi’. I order Mx to be held

to answor 40 the same,'

Under the Terbox cese jJurisdietion is mequired
when the order holding e defendent to enswer is signed
ss provided in the sforesaid section 872 of the Celi-
fornia Penal Code. Our section 10B»18«18 is similar.
Put the Celifornis seetion 872 is headsd; ™Pefendsnt,
when end how sommitted®. Our seotion 10B+16-19 ia
headed "Defendant haid o answer ~ order®, Hut our
stetute l06~17«]l which sorresponds with the Californis
seotion 809 ie broader then the Celifornis statute.

It does not enly reguire compllence with 108-15-19, it
ugmma mmpl&amc ™ prmaﬁ :ha this w&a" The
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deferdant eontends that thie ir rot & daze of an aof B

proeperly donte ap in State v. larisg, 78 N. 185, 2 Peo.

(24) 243 where the cversight wea corrected, dut s onge
where ar aot nesessary to juriediction was net, in
fact dorees It 1: ooptended that the ressonsble mean~
ing of the phrase “as provided in this ovde®™ mosns thet
all ects recuired to be dome by the ocosmitbing smgistrst |
wust be done to canfer jurisdietion on the distriet
court unlese defendent weives sumplisnce or performmnce |
of sald scts.

Iz is, therefore, contended further that the
Seventh Pistrist Court 4icd not Yeve Juriediction of this
action et the time of filing the inforwtion kerein for
the resson thet the eamititling reygistrite bad not, et
the time of £iling enid informutbion, perferred sll the
sots required by the sodes He red not filed the proe
ceedings in the distriet sourt. Uefendent contends
that the filisg of the complaing, warrent end transeript
in the 41 striet oocurt Le the set of divestuent of his
Juriediotion under our stetutes snd the sct conferring
Jurisdistion on the distriet court. Bven the Jerbox

aase, whfml" ie Lo ‘bha emhmry, um&md %*he m&kim
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of filing in the distriet ococurt before the arrivel
of the return of the committing seglatrate and had te
resort to the theory of ministerial sots to jJustity .1
ite helding.

It is submitted that the rule prior te the Terbex
osse iz the better one. That rule held thet the filing
of the certified trensovipt, attsched to the somplsink
in the office of the clerk ef the dlstrict eourt con~
ferred the jurisdiction on the cwurt. lLewrenve v. Stats’

(m.), 262 Pue. B6Z; Gtalbe s ?‘m, 93 . 125, 71

Pac. {84) 198. The Fresman sase smmownced the rule ,
oontended for by the defendent but is not Yhaught

thet full reliance cen bs given it becauas not in the
point involved hers. It iz submitied that the rule
sdvenced by the defendsrt as proper and correct ie more
consistent with good prastice and is iess likely to
result in eonfusion. It prevents overlapping of
aetivity between courts, it makes for certeinty and
ocorreciness of dates, vamss and witness Jiets. Under
the holding of the Tarbex osase the district stterney
my beooms s legal runmer between courts besing his
Momtion on mtm of hin m:mg or *ahwb ar his olerk.
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To bane Jurisdiotion on the filing of the rocsord in
the distriet court is more in sccord with other estob-
liched law. Only the record of tho commitbing megias-
trote on file in the distriet cowrt say be used by the
district court %o determine the regularity of the pro-
seedings before the cammitting wmeglstrate. Turner v,
People, 33 Hicke 385, If 14 is not in his sourt he is
aelpless or must make s $rip to a lower oourt if we
follow the Zarbox case.

I% hes elso boen held that & commitbing mmgliebrate
may emend his commitment st smy time, Oblaser v. ¥iyme,

Cireuit Judze, 169 Hich. €68, 124 ¥, ¥W. 580, Pecple v.
ﬁrlﬁ %, 88 High. 70, 60 H. W, 792. "int is the
situntion in the distriet sourt if sn Inforoebion s

order dous

filed on » felomy bind cver and an suended
pot hold the defandant to snaswer? ¥hat ls the sibustion
in the distriet court if Jurisdietion 1 conferred by

en order holding defendant to answer and an inforszstion
is filed before receipt of the propsr pepera from below
end the order of the somudtting magistrate is veonted
for further proceedings or %o aamaﬁ subseguent

obvious urmr batom the prwuﬁimga m mnmw
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It has also been held that the funotion of a
district attorney is ministerial only in filinmg en
inforwetion, Peeple v. Bower, 78 Cald. App. 372, 238

Faoe 768s Should a minlsterisl sot be done in a cose
of u felony oxcept in connestiom with & mabtter already
of record in the sowrt? Care snd precision in
procedurs and sdsinistretion of jJuetiee is in faver

of the rule sdwansed by the defendsnt. ¥hers sn
infornation is filed bused on a defwetive order of
sonmitwent, there is no action pepding before tle court
and the court seguires no Jurisdiction over the
doferdsnts People ve ihempson, 86 Usl. 698, 24 Pas.

3%4. The ssme rule cught to epply te « cese where the
informmtion is filed st & time when it can't be
determined whether it does or does pot heve jurisdiction
beeaus® filed when order of commitment sas provided by
eur code iz not before the eowrt. Ihe Tarbex case and
those whioh follow it ennounce end legalize bad prectice
indeed and should not be followed in ocur courts.

Ihe Tarbox case, in view of iks reference to
seotion 872 of the Califormia Penel Code, is not in

pomtmd,uwhmcdm«im%"erwmaﬂ-
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gtatute, doss not control the guestion here. YThat
the few ceees which follow $t have dene so wlithout
prior determirstior of the soope of the Californim
stetute wpon whioh the cese g based, and therefore
are not in point or controlling here.

The only statute of Ytsh found by defendent on the
point of whether or net filing the prosesdings of the
commitbing magistrate in the district court im the aet
corferrin; Jurisdiction is on the subjeet of indictments!
by grend jeries, Ubsh Cods Annobeted 1843, Chapter
106-20~4, requiring them o be presented in persen by
the foremen to ﬁs& oourt amd filed with the elerk.

ietmerts sud (nforsstions perfos

m pimilar feootions, |
ere not trested saperately im our atebules, but sre
asovored by ths zume statutes in our laws, Utah Code
Snnoteted 1948, ssetion 106~10-1, seobion 10525,

Grand Juries and committing megicbeates perforg o

similar funetion, B0 faguire intc complaints and wsie
findings therson s & basis Tor proeseution of rersoos

in the district ccurt. The Whsh Cods Aunobtatud 1943,
Chapter 106-20-4, wmes thet an indiotment when

found by thu ;rmd jury mn‘b ‘M pmmm w th&&r
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foresan in their presemce to the sourt and mist be
filed with the elerk. The only Viah omse comstruing
this provision from the peint of view of jurisdletion
is thet of the hountain Weadow Xurder cmse, People v.
lsw, £ Utsh 441, where the Jurisdiction of the sourt
wpe attsoked on the groaund timt thw record did not show
thet the indioctment wes preswnted to the eourt. The
oourt did not rule om the queetion hmu;e it found thaet
the indictment wes in fact presented es required by low.

Califorais Pemml Code 944 is idenmticsl with our
section 108-20~4 and the Celifornis Pennl Code requires
that sn indictmert be set selde if met pressnted se
provided by section 944« Therefore, it eppesrs that
presenting end fillng of an indletment in the distriet
court coufers the jurisdiction in Californis. It is
coutended that there should be no difference between
an indictment end informetion end that the district
oourt of Cerbon Coumty did mot have ﬂﬂu&Mﬁm'
hersin beonuse the proosedings were not on file in
snid court on the dete of the filing of the informetion.

i1.
TER DISTRICT ATTOURNEY DOES NOT BAVE AUTHORITY T0
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FIIE AN IRFORMATION UNTIL THE PROCREDINGS FROM THR
COMBUTTING HMAGISTRATY ANE PILED IN THE DISYRICT COURT.

The argument o the Statement of Frror Ne. 1
spplies also to this sssipwment. The errors nusbered
ane and two are set farth saparatsly because thay are
sot forth seperstely in the statubte ae grounds for
dotion To Quash the information. In commection with

this assignnent, sttention o the on Error Ho.

1 is respestfully directed with the cmment that if
there is merit to Error lo. 1 defendent contends that
o. 2 hes zerit on the basis thet o distriet ettorney
should be without asthority to file an informstion
unless the distriet sourt hes jurisdiction of the
offense or the person of the defendant.

TIE TRIAL COURT IN DISTINGUISHING BUTWREN FIRSY

HDER HUST INSTEUCT THAT HOBE COOL
COMSIDERATION IN POIGHRG PLAN, IRSICE OR INTENTION I8
REQUIRED IN FIRET? DRGRIE MURDER TH

BUHDER
The trial court cormitied prejudicinl srror in mot
pmpwﬂy am.’«miamg twm:n mr&n m i:.hs ﬁw&
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degroe and murder in the sesond degres. A parussal
of Instruction Nos £ leads to the belief that the

sourt in instrueting on second degree murder used the

cese of Stste ¥, Bussell, 106 Uteh 118, 145 Peo. (24)
1008 as = bagis, but did not instruot «lseo so as o
inolude the =modifications of the Fussell casc eonteined

in Stete ve Thompsom, 110 Utsh 118, 170 Pro. {24) 155
ané in mot doing so failed to properly distingeish
between murder in the first and seccud degrecs.

he trial cowrt in Ate cherge inm Instruction Ho.
did
not inetruct on the reguirement of mere ¢ool consider

2 on the offense of marder in the sesond dugron

ation in forming the required plen, dsuign or intentlion
in osses of first degres muvder thun in second degrow.
ib, therefore, didn't properly present to the jJury for
ite considersiion end doterminnbion the setiors of
dellberstion and premeditation inm ivs instruetion on
second degree marder.
iv.

AN INSTRUCTION THAT PEFERDARY ACTED WILFULLY 4D
WITH Vi PRLIDEBLATE ARD PREJEDITATED DESIGE 47 THE TIde
THE BHUTS WERE FIRED IS AOT AN XMSTRUCTION w,w 24
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Defondant emiom that the trial oourt improperly
charged the jury in persgreph 1 of Instruotion Ho» @
in the fellowing wordss " * ¢ & that at the time such
shots wore fired the defendsnt acted wilfully eand with
the deliberate and premsditeted design to kill saild
dax lLopes®™ and that sald instruetion is inacourste.
That sald instruction is not the eguivelent to “melice
aforethought™, which means planned, deaigned or
thought out beforehand. State v. Thom

som, 110 Uteh 113
170 Pus. (24) 163 ot page 189; State v, Hussell, 108

Utsh 116, 145 Pace {24) 1008 st psge 1008. The cherge
to the Jury ss given by the sourt in ite first
paregraph of this instruction used the words “st the
time sueh shots were fired". It iz svbsitted this
minizdzes the regquirement of plaming, designing snd
thinking out beforehand and is therefore sislesding
ard prejudicisl.
LS

A TRIAL COURT BAY ROY BNSTRUCY IN SUCH BROAD TERES
THAT THE m HAY EBEORT TO CONJECTUEE UNDER THE
INSTRUCTIONS TO ABRIVE AT A THECRY UPON VHICE 70 BASE
QUZILY.
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Defendent contends that it was prejudioial error
for the ecourt to give the instruction contained in
the last peragreph of Instruotion No. 8. The words
"frea sny theory of the svidence in this cese” are
leeve to go beyond the evidence, smpesially in view of
the fact thet the court had inetruebed on every theory
permitted by the svidence. That this echarge mmounts to
overemphasis, grant of grester latitude then mllowed
by law and smounts %o en instruction to the Jury from
the sourt to the effest that “if I heven't Ligured out

how the defendant 4id it, you go ahead snd do it".

Trat the eourt ought te hove quslified the phrese "from
any theory”™ by a descriptive word or Wﬂmﬁ of
limitat fon or restrietion.
| vi.
A¥ INSTEUCTION OM SECORD DEGRER MURDER RESULYING

FLOM &% ASSAULY WITH A DRADLY VEAPON WITH INTENT 70 DO
GREAY BODILY HARM MUST ALSO CONPAIN INSYBUCTION O
OTRER LSUBNTIAL ELEMENTS OF SECOND DBOREE MUP

That the court imcorrectly stated the law in
paragraph thres of Instruction Boe 7+ That meither the
midnmc nor eny -t:msuw of milt hucd on t&m mm«
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warranted this ipssruction. A ressomable amalysis of
this instruction lecds to the conolusion that the
court sonsidered it second degres mmurder to kill while
coxmitting an assault or an assanlt with a desdly
weapone It is murder if comitted in the perpetration
of sreon, rape, burglary or robblery sven in the
absence of intent, delidberetion snd premeditation.
Teah Code immetated 1943, Chapter 103-28«3, Stats v.
lowhinney, 43 Uteh 135, 168, 154 Pso. 632. If 8t is
murder in the second degree to kill while in the per=

petration of any offense not spumerated in section

105«28«3 £t iz subnitted timt it iz ssoond degree :

mly if the elements of sseond degree marder are proven

snd that those sleoments mist be enumerated in en
inetruction of this nature snd that this was not done
in puragreph § of Imstruetiom No. 7. Thet pewjodicial
error resulisd.
Vil.

A8 INSTHUCTIOE O VOLUEYARY MRHNSLAUGHTER XUsTY
CORTAIN AN INSTRUCTION THAT AW INTENT 70 KILL IS AN
EGSENTIAL RLEMENT OF THIE OFFEESE.

Dofendant oontends that Instruction No. 8 ia in-
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scournts and thet the giving of tlw same constituted
prejadisial errore The instrustion does not charge
that & necessary slemsnt of volunitary mensleughter is
the intent o kill, Stste n‘(iu)m,‘sﬂ Uteh 89, 60 Pace

(2d) 963. The error appesrs obvious in esch prregraphe
Each peragraph instructs om & separste theory of Ghix
of fense.

Iz ensh persgrsph of this instruction the court
instructed that it was veoluntury mbslsugbter if
defendent fired into the body intentiommlly in e heat
of passion or upon a sudden guerrel. It my well be
that the Jury thought thet voluntery manslaughter hed
no spplieation to the stete of Pecte they srrived at
bepsuse such state of facts included a belief that
defendsnt istended to kill. It smey well be that the
Jory would mﬁ found defendent guildy of voluntary
sanslaughter because of the suddem quarrel discloned by
the testimony if the instruction hed permitted them
ac o fiod and aleso find thet the killing wes intertions
AL any rate it seeme reusonsble to comolude thet this
inatruotion d4id not give them this sspect to determine
or to a«em whntmr the wt af inM£ml killing
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was surder in the first degree or voluntary wanslaughter

It {s contended tlat Firing into the hody
intentionally is not the sase as an inteat to kill
nor an instruction thed must find en intentional kille-
ing in this degres of homicide.

Further, %he instruction is immcsurate beonuse it
mkes 1o referance to gtete of mind oxcept heat of
pession and intentiensl firing. HNowhers in the
instrustion is found the word "kilL® or "slay™.

Referenee anly to firizg is sade.
¥IiX.

AX ITSTRICTION 20 187 JUunY O IBVOIDNTARY MANGw
LAUGHTER MUST IHCLUDE INOTRUCTION THAT THE UnLAwPUL

OF DEATH.

The defendent feels thet Ingtruction Ne. 9 ig wnis-
lending and insscurcte in that it fells to insirued the
jary thet the unlswful scte of defendsnt smst be the
probable caure of the death of Lopes, Defundent
eontende that 4he ‘testineny required sn Lretrustion
%o the effect stated becsuse the witness Herrers

testified thet he mbm defendent (1%. 29) szd that
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he grabbed dafondant's left wrist when the gun was
in it (B. 40) and becsuse of the stromg ovidenoo that
Herrora was the sgrressor.

Attention is salled to the definition of voluntery
mnshughm contained in Instruction lo. 2. lefendant
contends that Instruction Hoe 2 does not oure the
defeot in Instruction Ho. 9 and thet the Jury, on the
whole instruoctions, were erronecusly echerged on this
dagree of homicide.

1X.

IRTOXICATION, I¥ CONBE

AN INTERT TO KILL, MUST, IF EVIDERCE YARRAKTS THR
IRETRUCTION, B GIVEN IN INSTRUCTING OR THNE CRIME OF
VOLIRTARY MARSLAVGHIEE

Instruetion ¥e. 1Z 43 incomplete and therefore

inasourate as n statement of the law on intexication in
oonneotion with intent. 7o correctly state the lew in
this imstruotion the court should have inoluded sll the
offerses in the informstion that have inbtend to kill

as an sseontisl enéd necessury elament of the of fense,
The court inm instrusting om intoxication 4id met inform
the Jury that intoxieation must be ramaiﬁem in
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connsot lon with voluntary mensleughter. Intoxicebion
met be ecnsldered on the intent in each degree of
homieide oxoapt involuntery mmmm. State ve
Stenback, 78 Uteh 350, £ Pac. (2&) 1050, 70 As Le Re
878. It iz submitted that the court committed rever~
sible srror because the court wus incorrect and Lo
limited in not including volumtsry mensleughter in
this inebruction.

X.

INTGXICATION MUST BE CONSIDERED IX DETERUINIRG
ABILITY 20 DRLIBERAYE Ok MUDITATE 49 WRLL A8 IN
BETESKINING THE ABILITY YO PORM AN INTEST 70 KILL.

It is further contended that Instruoction Ho. 12
failz to stats the law correstly om intoxicatios

its reletion S0 the eseentisl elamerts of premedit

and deliberstiong thet the court, in & proper loestruetion
should imetruct the jJury en sll the three slemente of
intent, premsditation snd deliberation arnd that the
sxpressions used by the trial soart “to think cut end
form the specific design and iatent" end ko fore an
intertion” are imsdequate, mislesding end ineccurste

and that defendant wes ﬁmMM hy seid inetruetipn.
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State v. Thompeom, 110 Uteh 11§, 170 Fro. (24) 163)

g?gt Ye Wh, 104 U. &, 631. 26 L. Ed., 873,

1.

FRIOR CORVICT IV OF CRIME INSSRUCTION SBOULD
CONTAIN YHSTRUCTION THAT SAYE IS NOT BVIIRNCE OF GUILY
WUEY QIVEN AR PART OF AR IFSTRUCTION O ORPDYRILITY.

Prisr conviction of & urine is not evidence of

guilt. 3tsta v. Crawford, 5¢ Utsh 39, 201 Pee. )OSO0.

Instruction Hoe 19 doss not point this out to the Jury.
It merely instructs that svidence of prior comviction
ehell be emmsidored only so far se it affecte the
eredibility of the defendent. And the ins

srestion doss
pot defire eredibility. %het it mwens is left to
omjesture. Thersfors, wnder the instruction thise
svideroe oouléd be glven undue welght or importamse if
the word eredibility ie not defined. This ls especially
true here becazse twe full peges of the recerd are
deveted to the prior resord of the defendunt. Howhere
in the entire intructione is eredibility defined but
referenss to it in Instruction Hae 16 in the same
softence Ly wmy of emmersation with weight of testimeny,
fmwdis tely followed by &« definition i the seme
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Lustruction of weight of evideure, whioh includes
sene matters wiﬂﬁn‘thg legnl @M-an& soope of the
definitior of oredibility, @ulﬁ very well lead the
Jury to & mlsconceptiom of the scaning of credibility.

Ir a8, ar improper and erroneous considuration oould

lave Ddosn given %o the prier sonviction of the defendsnt
It iz cubedited thet Imetruction He. 19 did net go far
sacugh, ws inconplste, imaccurste and M&Mﬁa& sad
was prejudicial to the defendant.

Xxil.

A TRIAL JUDOE BHOULD LNsTRIXT &8 LNIRUPEREIRR AMD

ABD ACTIVILY GUFERVISE, CONUROL AND EXACT ADHEREGCE

TC LI BMETRUCTIONE o 80 DIGPENSE WITE 4§ IMTERPIRTER
FIEY IY APYRARS THAT GHE 18 RO WLCHSLARY.

Gne of the pointe srgeed to the trial court in the
motien of the defendent for & new trisl was the entire
petter of tic use of the ivkerprsier in the %mk&ug of
the testimonyy the failure of the courd te control sud
supsrvise the taking of testimeny; the failure of the
sourt to imstruest all persons convernsd in the use of

the imwymtar. mmdxng the mmrpntwg mé the
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failure of the court to dispense with interpretation
in connection with the witnees Horrers, and in a0
falling the court falled to exerciss the sound dla=-
eretion in the satter allowed end ajoined by lew, with
the result that the defendant did not have a fair trisl :
and oots were parcitbed thet were prejudieisl to the
substantisl rights of the defendunt.

The cases are few which provide a standsrd or ruls
of duty Tfor the court« Probably the leading onse on
the subjeat is Gregory v. Chioago R. I. & Pu R. Cos,

147 Iows 718, 124 H. ¥. 797, where the court intervened
during the exsmination throug
mjoined "the use of some common sense in this wetber®

h un interpreter snd

in comnection with the method of sxmmiretion. The
remarks of the court were sasigned ss esrror. On Appesl
the eourt leld down the following rule for gaidsmes of
oourts sud counael im future cases.

*There is no hard and fuet rule ss to the
mnothod by which & witnsse aball he examined through
an interpreter. It is necessarily s diffieult end
unsati sfactory proseeding and the method of eonducting
it mizt be left to the sound diserstion of the court
in view of all the eircumstences. In our view the
fdes) way to examine a witness through en interpreter
is to require the interprster to be impersonsl and to
require the awwmzm to address no gueation nor reserk

to m . @ /t}?‘/![/llzﬁ;wm b))' the Utah >I ate g . ‘%L qm&im“
may contain errors
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shouid be dirwoted %o the witieass in the second person.
These questions should be repsated by the interpreter
without sny remarks of his own. 5%» is to sey, the
imerpreter should be a phonx h for the time being.
Some interprsters find it gﬁ!-uz& to suspend their |
persanslity snd they talk to the witness in the third
person. ihe sttorneys of'ten forgetfully sddress their
questions to the interpreter and then ask hirm what

the witness said. It is a time when the common sense
enjoined by the oourt is a greet desiderstum and 1%
needs to be well distributed and remscnsdbly sotive wﬂ
order to cbtain the best resulte.’

In the cnas of Pecpls v. Yomg ih Renk, 66 @awwmc :

308, 4 Pag. 418, the trial court ordered the pa .

ot to translste cbvious wﬁg snd the %ww&«a 3
oourt in reviewing the trial court’s setion ruled as
follows: .

%It is the duty of the & hor to i :
pret and repart to the couwrd § n&%&ﬁ% pede ww h
the witreas. The court should so instruct the intere
preter and reguirs & strict cempliance witiv such
instrustion. The interproter is not selsoted Lfer ﬁ& )
dimoherge of & Guty essentially judieiel.” :

The sourt in the Wong oase went on to say that ﬁ,,
would be error reguiring s new Lrial if the interpreter
did not tranalste all that the wiiness snewered.

Other courts have held thet the court cammet dole~
gate povers or functions to mn interpreter and thet he
aota in a ministerial ecepacity only, State v. Deslovers,

40 Re I, 89, 100 A%1s 64j that he i3 4o beo considered
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by the court mersly as & witness, Dirminchem ve Jung,

161 Ale. 661, 4P So. 434,

The defendant herein contends thet the court
committed error ip felling to mpply the rules leid down
in the followling perticulecre:

(n) In feiling to contrel end supsrvias the
interpreter and te require him to set within limits
and in permitiing the interpreter to dictate, dominete,
control, intrude or partiecisste in the exmmivetion of
the witnecses and the procssdinge of the sourt. The
following exeerpts from the record are iliunstretive of
the emmiduet refeorred to:

"ir. Sheyni Just s minote, just & minute
I vant to make s ebwwha%’m memm

sumrereniion on the groumnd thet it iz heavsey snd not
bindlng on this defendant.

fInterpretery Jast s minute, let mo meke my
interpretetion. Lot me make = complste interprstation
becouse those boys won't go on Af I stop tm onee or
twios. They ure hard to get te %mlk anysay.” (R 23).

Question: ¥ho wes prasm whent you talked
baok and forth. .

”Iatargm“: Eis answer is off the questione
I will ask 1t agsin.” (B. 34).

"oy M this is & misinterpretation. “triks
the Dirab ane."” (E- ﬁ)c
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“The Court: The objection is sustalued.
"Questions After you stopped this oapee

"Interpreters I have the anewer if you want @ —
{8, Mrs Sheya. The objedtion is sustained.

“snswers I told him » -

"ir. Dards Walt e mimuts, the aourt sustained
the objeetion.” (E. 51)

-gasnmwnausuwag?waﬁﬁ?maﬁ
even't got that right.

*Interpreter: Max followwd we and you can =
strike my other interpretaticn sut. Hax followed ne &@
the edge of the road snd from the edge of the rosd 1 s
left Hax there and I crosssd the rosd %6 face &wﬂawuu&

"Questions How lets ses, the edzs of the naaam
Do you msan over hars? 533

*Interpreter: Show him $he dirsction nﬁﬁ?
fiow what is your question? (H. 82) , 3t

ngﬁﬁs@aa@uﬁgﬁfwggg
Bixz go up snd show those positiens.” (R. 171)

*Intorpreters The guestion was whore was
¥re Lopes, Eevrers, Trajillo and iendragon when 1
1ifted Eerrera.” (R. 171)

®Interpreter; ¥ill you ressk that questios
part of 1% et a tioe s0 I won'? mias any of it.

*Questionr That is when Herrers wemt to
Trajillo and started to wresitle?

"Interpreters They Muven't wrestled as
they went to wrestle. New the question,” (. 176).

(b) In failing to instruct the interpreter as
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40 the methed, manner and seope of transletion and to
require adherenne to said instruotions. 48 & oconse-
quence of the failure so t¢ do the record of the
testinony contains ehanges of interpretation at the
will of the interpreter, from direct to litersl
{interpretation, changes first to second person, changes
in the guestion, explenetions of the Sestimeny or the
version of the imtorpreter. In the record (N« 27) the
interpreter mn&: thet he is @a&ng to give a dirsct
translstion and shortly afterward he sdvises bhe i
giving direct English and fwe sentsnces lster sdvises
thet he is not giving direct transladion emy more (B
28); zives his versions of yguestiome and answers (R,
#8), (k. 19?,.168, 138, 158, 186, 172, 171 and 172}
and ineorrectly (R« 20, 177) condensss questiens to
avoid explenation (R, 182, 866}, fails teo give wnzwer
of witness for ressoms of his own (. 34, 163), gives
questions not propounded hy oounsel (R. 79).

(o) In failing to santrol sounsel.

The court allowed counsel to direot the interpre«
tor st a number of points. (R« 81, 366, 68, 64, 63,
69, as. E?, 772, W, 41) cmui fm' bath m atw&a and
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the defense engeged in the prectice. At ome point
seunsel joined in giving direction (H. 80). Counsel
asked the interpreter the meening of testimomy (R. .
87, B8, 48)s The court allowsd eccunsel to enter into
disoussions with the interprever (K. 64, 72, 96, 72)
ike court allowed counsel te give direot orderas Yo the
witness somserning his manner of testifying (R. 17, €6).

(d) In failinmg to disperse with the services of
the interpreter or reducing him to a sbandly statux
during the testimonmy of the witness Herrere when the
ccurt knew or reasonably ought to have lmown that an
interpreter was not necessary.

The laws of Ubtah provides Vhen a witness does nob
wderstand and speak the Emglish languwege en interpreter
mist be eworn te interpret for him. Utsh Code Anmctated
1568, Chapter 104-49-6. Our statutes are stherwlise
silent on the sabjeot of interpreters. The generel mle
is thet 4t L within the sound disoretion of the sourt
&8 to whether or not an interpreter is m&nm.
Hilbert v. kumdicoff, 206 Calif. 486, 268 Pac. 90B;
People v. Leeang, 215 Caiif. 85, 1 Pes. (24) 7;

Btate v, m , 21 f-»nh Appe 1&8, RM f“mn mx ﬁ‘iw&
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on Fvidence, Third Riftiom, g 811.

It hax zlso boen salid th-t the comditions under
whish an interpretar is to be resortel to ere the ;
simple dictates of cautiocus conmen sense, and that
interpretation le proper to be resorted to whenever a
nsoessity existe; but not 411} then. Vigmore, Third
Bditiem, g 811, page £B1. Thers witnesmes sre eble Yo
underatend and speak the Foglish Ia

irmerfectly, tut so &8 to meke themgelves understood and
%o convey thelr thoughts sud ldess, no luterpreter

should be ealled. Thie is true even in ceses whers the
witness does not &% first Wm‘tm the guestion and it
hes to be repeated to hirp, iFf ke cen be mede with

resomable effort to wrderet-rd the cuestions Durcifl v.

Commanweslth, 192 ¥y. B), B32 8. ¥. 47. Thet nothing

tut prectieal necsssity esn Jusbify the inberventiom
of en interpreter hetween counscl, witnees snd Jury.

Tajnowekl v. Debrolit, 74 Mich, 16, 41 H. W. 849;

Prokap v, State, 148 Neb, 682, 28 Y. W. (24) 20O, 172

e Lo Ry 926 It iz sontended thet an interpreter
should be dispensed with when the court sommenses the

use of one with & witness apd them, from the worde oy
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cenduct of the witness knows or should know that the
testimony can be had, though with diffienlty, direectly
from the witnessss. It is also contended that the eourt
should have known that the testimony of the witnesa
Herrers could be btad without an interpreter. Nowhere
in the resord is there lound smy representetion by
caansel or Herrera coneerming & lendicup. The interw
preter Joni was present te sot only in commeotion with |
Joe Eondragom and hle wife Blviras (He 4] The stete
desired ar interpreter for Hervers in the interest of
comnistency, not necessity, sud the interpreter sdvised
the ecourt that the witmess infoarwed him that he preferre
to testify in Spenish (R. 17, 18}« No necessity is show
nor esn wscessity be inferred from the record. It i
conteonded thet the trisl court shomld have followed &t
this point the suggestion of Justice MeDonough am

irwited an inmquiry inte the handieap of the witness
before proceeding, State v. Vesgues, 121 Pae. (24) 908,

160 As 1o Be 788, 101 Utah 444 et pege 465. Thersafier
the witness Herrers wes asked this fellowing questioms
"While you were doubled up snd after you heard this firgt
shot um. you state whatbar or m you saw mymag (R,
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€2) to whieh he answored through the interpreter,
"Later after I regained from my dissiness I sow Max
lopes goln; in the dircotian of his car.” xalmmmw
following this answer the record shows as follows:

"Interproter: leybe this is an inberprote~
tion. Strike the first onse.

“Answer. ifter my streighteming up and
getting out of the dizxzy spell I saw ir. ijill&
ming from the direction of his car toward the oar

af lopes.
"Witossss Ho.

*Interpreter: Nos« I an still WEONE ~
"Witness:s 58 went from Yax lepes dar %o his
sar. After I regain, after I got up out of the diszsy
sozent 1 seoe Trujille golng from m& aar Lowsrd his car
(Be 43.)"
Jas€ prior %o this quastion and unswer the witness
md enswered direetly in Ingileh (R. 42) and hed
suswered directly snrlier in English snd had boen

dirested mot to do so by the distriot etbtorney (R. 17)

The record at page 48 indicster opmalider

:1* wﬁmm”
ing of the English langusges The mmﬁ&m
oonsisted of Z1 words sonteining the phrases "doubled

up®, “whether or not” and the seldom used verd “staie".
The erawer givean in Englisk in 31 words indiontes &

P 1mmqp”ggm w0 M g@ the senbence and of
mp ‘ Librdry Services and Technology Act, adr he Utah State Library. T )

Machine ed OCR, 1
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what was wanted. The trenslation into Emglish of the
anawer given by the wiimess was understood, com=
pletely e0, and readily, for it wes «wmﬁa& by the
witness and fimally givem diresotly by the witness when
the interpreter gave a sescond translation which did
not meet his epprovale The witness Herrera indieeted
an understanding of and sbility to speak the English
language sompareble to the sverage pative born witness. |
Although the tris)l court 4id not lmow uutil late in the |
testimony of Herrera thet he did not reguire sn inter-
preter in the imguest an the death of lopes, such is
the fact {B- 128}, The displsy of usderstending end

ability to speak &% page 45 of the record took plece
nldwey in the direct examine

Lion of the witness end e
fore sy oross examinstion whatsoever. Did the failure
of the trisl judge Lo dispense with the interpreter or
restriet his use to ocomsions of renl peoessity at this
stage of the trisl deprive defendant of & substantial
right, demy him & fair trisl end constitute reversible
srror? The omaes eited somserning supervision and
eantrol eppeer to set forth the dutles of the triul judge

in this mtur mmpms.n uz" emﬂ or txwir motions
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and sppear o be rles he should apply on his omn
motion or initistive.

Defendant eontends that he was deprived of s sub-
stantial right by the court for the rersomns sforesaid
and in saxmeotion with his right to erozs examine
Herrers. Cross sxaminetion is & valusble right. It
is the means of testing credidility, of exkibitiamg the |
witness te the Jury for belief or dishelief, of ziving |
to the Jary ell that it should have o properly weigh
the evidence. Cross sxamination throuzh internrelers
has been discussed in the writings and cuses on the
subjest. Wigmors, Third Editiom, g 611 oites with
approval the lenguage of an English ssse, Rex v. Burke,
8 Cox Cr. 48:

"rhe velus of this test {erese examination)

is very mach lessened in the case of & witress, having
& sufficlient knmowledge of ths English lenguagze to smiw-

atmé the gquestiom put by counsel, pretending ignoreance
of it, end gaining time to someideir his smewers wh&lﬂ
the interpreter is goling through the useless task of
mmm the questicms whieh the witness slresdy
understends.”

It has been depleared that the whole sxewinution end

oross exeminstion of the witness is impeded, dulled and
mede insoourate when hed through inﬂargﬁﬁmiﬁm Thet

sn advairbape L) WXM 'w‘ ) w;mﬁ ‘S erous  sxaminati

ed OCR, 1
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who undarstands Bnglish in being sble to delidberute on
each answer while the interpreter ia umnessssarily

repeabing the guestion. Kelly v. Stnve, 96 Fla, 348,

118 Se. 1; while the Vesquex case in our Supreme Courd
conearned the use of an ianterpreter for o defendans,

the remarks of the court on the subjset are squsily 1

applisable to witnesses. IThe Court in thet onse, in %he!
opinicn of Justlios Wolfe, had this to say: |

"While a defendant is sntitled %5 an
interpreter whers he cannot adequately express hinself
the Jury is slgse entitlsd to have the bapafit of hia
testinony direstly if it can be comveyed Lo them im
English. All of us who heve sa’ se triel Judges know
that there haw been times when witnesses who are
faniliar with o foreipgn tongue hawe sought to testify
through imterpreters because it hus epabled them to
fashion & story with & fasilivy lopeasidble Lf their
testinony muet be expressed in the sixple bnglieh
terne with which they sre familier. Certainly the
reaction of the witness, his demesnor on the stand is
mich more dissernible to the Jurer vhos guestions snd
answers ars frawed in Emglieh. JAnd the istelligent
Jjodge and Juror does not hevo much diffiealty in
dstsrwining after s short period whethor the eonbtinuence
of the sttexpt Lo comvey the wibtnesses lmpresssions in
ingiish are fruitful or whether he 1s pretending ov
hanestly havipg 4iffienlty. This in fheelf s e
valunble index to demeanor.” State ve ?um WL
Uteh 444 ot poze 458,

The record indiostes thel exemimation of Herrera
was impeded, dulled snd mde inmcourate in wﬁw
wayes bgr thm 1&%?#&%? m&ing @mn"@im& (L. 19,
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4}, 81, 72, T8, T¢, Y8, 77, VO, B3, G4, B, 86, 88,
91, O£, 9§, 97, 100, 101, 10R, 104, 106, 109, 111,
133, 118, 12¢, 128); by the interpreter's explanations
(B« 37, 40, 42, 45, 48, 60, 68, 63, &7, 66, 74, 76,
v8, 83, 91, 97, 98, 106, 107, 108, 111, 119, 1i23); by
his changes in manner of imterpretation or tense or
persen (R. 28, 48, 80); by questions of counsel xede i
netosaary becsuse of interpretetion (k. 27, 28, 65, 64, |?'
80)s Wy imcerrect interpretmtions (E. 54, ¢3); thad

sxmaination waa impedsd for other snd various reseons

sush as the confusion of the court, intrusions of the
inkerpreter, ste. (K. 61, 76, 91, 99, 106, 10, 1R4,
126, 154); snd especially im the offorts of defendant

o irpesch the tesbimowmy of the witness Herrere on oross
exanination (B« 63, 80, 63, 64, 69, 7%, V5, 80, 61, 62,
86, 91, 92, 127, 128, 129, 130, 131, 13®, 138, 136,
159), Geading the testimemy indicetes that Anterpre~
tation affeoted sany of the importent issues to he

dotermined, guch as the commsncement of the gusrrel on

the higiway, who comssmeed it (Re 34) and the losation
of Lopes during the qusrrel (E. 43).
The record of the tntw muﬁs te the resader
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sore about the perswmality of the interpretsr than of
the witnerss Wrs the persomslity and demesnor of
Herrera elearly and properly portrayed to the Jury.
If not, would the abserse of en interpreter have given
& better portrayal? ¥as the svidence of Horrera clearly
portyayed through interpretation? Would the sbsence
of an interpreter have resulted in s slesrer, less

heotic, more detailed statement presenting the witnmess |
directly to the Jury for appraisal? Was the best gauge
to measure crediblility given the Jury? It is contended
thet the record indiecstes slesrly thet the use of the
interpreter during the testivony of Herrers wes a
handicsp to the procesdings. That thie faet ought o
have been spparent to the court at an early stege in
the direct examinetion of Herrera (B. 48); thet the
failwre Lo resort to the direst use of the English
lsngusge st this point by order of the eourt wes an
sbuge of discretion YWy the court depriviamg the defen~
dant of & substantisl right; that the cummlative
detrinentel effects of the use of sn interpreter smount
to & failure or & denial of & fair trial and is pre~
M&cm errore
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If the law is that the court must either deny or
sllow an interpreter at the commencement of the
exapinstion of a witness, such denial w allovenss
depanding on the demonstration of the witness as to

i

bis knowledge and understanding of the Buglish langue

it ssems logisal that eaid rule should be applicabla
at eny stege of the testimony of said witness, end |
should be applied by the -mr% st the sarlisest point o
in the testimony that the witness demonstrated his
ablility to understend snd use the Inglish Zeawnam i
Twt if sufficlent knowledgs and use is so demonstreted, \
&8 in this case, it was srror, %e sn sbuse of disore~
tien, to continus the testisopny by interpretetion.

it is error not to shenge interpreters during the
bestimony of & witness when the lucompetence is mede
known to the court. It Lie the duky of the court bo
appeint another one. Stete v. Deslovers, 40 X. 1. 89,

100 Atl. 64+ It was held nob to be error to sscure

an interpreter after sewe testimony in Fnglish when the
testimony disslosed a very imperfect knowledge of the
lsnguege. SHtate ve Soversen, 7B Ioms 663, 43 H. ¥, 533.

meabmo itmimslﬁawmtuawﬂ
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my Sntervene st any time and should dispense with an
interpreter when no necessity for ohe continues to be
spparent. No orsze on the point hes been fournd. The
defendant does not believe there are any. Ihe osses
on interpretatien ere very few in the reports. It is
thought that thie i3 « cese of first instampe, but that
fact shozld not be detrimental to the defendant dus to |
the smell mmber of onses reported. =§

it 1s setmitted thet the defendent did nobt heve &
faly trial herein end thet the record, on the matbtior of
the uge of the intsrpreter in the msaner allowsed by the
sourt and the continued use for the witnese lerrera ‘uu
sach an abuse of di;amim by the ceurt thet reversible
error resulted.

X111,

THE VERDICT 18 CLEARLY AGAINSY? THE WRIGHT OF T8k
EVIIENCR.

The tostinemy of Nepdragon iz of doubtful
probetive velus. If this is not true then the %Mim
of Ferrera ie of doubiful probative wveluw. The tostiw
mony of esch emunot be accerded grest probetive value,
Both were émk- Wragm n%a%d tlwk m wr af Lopes
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was perked when he and defundent arrived on tiw scene
(ke M3). Eerrera hes an sntirely different version
of the arrival on the acenss, Hondragon testified thet
he did not leave defendant's ear until he hesrd a shot
(Ke 148) ané when he got omt of the ear Herrers and
deferdant were not yet locked in guarrel (R. 146). |
Herrera teptified that no shots were fired until after li
they had engaged in heand to hand combat sand that 1i
Eopédragor was outside when the £irst shot wes fired. |
Teithsr definitedy knows where lopes wae afier he got L
ot of hia car. Hondregon zaid he Melped Herrers to the :
roar of Lopes car (R. 180, 151). From tbe testimomy
it sppears thet lerrers was never sware of this cesis-
tance. Mondregon testified that hw was culside Yhe cere
and near defandent when defendent fired the second snd
kst shot (K. 182). Herrers saw defendant, he asyu,
but dowsn't indicets whedhker ho saw or sould ses
Hondregome Uopdragon sdmitted thmt he lied o the
poliee, (k. 162, 163). Herrers sdmitted he was bitber
toward defendant (He 140). Mo bad been belittled by
the defeudamt earlier in the eveninmg (H. 20) but
dofendsnt wae Srievdly (Be 71, 77-78). The gtnte failed
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o prove or oven show & motive. The attempt tn do eo
by the testimomy of i're. Lopez is not convineing. The
eviderce shows no melice on the pert of the defendent,
the ovideree is preponderately circunsteptisl and of not
sirong probative wveiune.

On the other Mard, the testineny of the defondunt
provides the only olear and complete verslon of the
ineident thst resanciles svery ineemgistent aspest.

Fa had & resson to he on thet hirkesny at that 2ime

{(Reeord, testimmry of Viela Trujillo). Ne zew the
lopes ear parked, which ls corroborated Yy Nomdragom.
Ite lizits were cub. Eoodragon gives no testimeny on
this polot. Herrers aﬁait# they were out but glyen
another end different version (H. 29)., Defendsnt
testified thet Horrers wes in the roed flagging him and
ssked A he sould Pix the 1ighte (E. 55%) snd them
cursed him (k. 400). D44 ﬁmm ‘then resognize defen-
dont end holpg drank reezll the balittling statementa
wade earlier in the evening?! Herrera ther iraisted on
figh*inr-, pulied off his shirt and then hit dsferdont
(B 400). Berrera fresly sdmitted im his %eﬁiw
that he took off his shh't. It appaam in&hyahhh
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that Herrere was the aggressor. If defendent had a
gun and intended to kill why did ke stend with a gun
in his hend while Nerrera took off his shirt? Defendant
and Hervere thereupon fought and Herrers was down. e
fresly admits being down mnd belng dissy. ex lopes
objected to Herrera being hit while he was down (R. &W}i
Then Xomdragon orders Lopes to lst defendant and Herrera
£1ght apd to lecve them alcme (B. 401)s Then Homdragen |
shocts Lopes twice and lster shoote three times (R. i
'401) azd valls to defendspt teo lmeve and defendent lets

go of Herrera. Thet Mmmdrsgon told defendsnt leter in

defondant’s car that he shot Lopes when Lopez wee going
to stick a knife in defendant (E. 407). That becsuse
Hondregon did the shosting snd because the gun wes owned
by defendant they agreed to lis about mmmm
both did.
The testimony of the defendant is direct, clesr,

somplete, logical and Swolusive on ali MM It is

the only testimomy timt reconciles sl)l conflicte of
testimenmy or ineomsistencies. The exsmination of the
state indicates that essentisml links in the shein of

eirounstantiel evidenve are lwm It iz therefore
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jnsufficlent to sustain a conviotione €. Jeo S, Voo
§, po 817, HOto T8; State v. U-awford, 69 Uteh 39, 201 |

Page 1050; State ve Laub, 102 Utah 408, 151 Pec. (24) |

806,

An essentisl link in the chain of evideumce is the
ldenbity of the psrsen firing the shots. Another is |
when the shots were fired. Another is which of the alm&:i
fired caused deeth. Sinmew the Jury under the lnstrustion
had to decide whish shot vaused death and simce there is |
emfliot or wngueness &s to vhep snd how they were |
fired, sg shown by the imstrustions of the courd, it is !!
cantendsd tlet the pusber of shots fired ie sm %miﬂ |
link ir the evidence necessery to find the defepdan

gailty. The testimony of the state i nob convinelng
on thie points That of the defenieant is whon he

estified that dYomdreagon fired five tigee. One of the

Paasic who testified that he found five shells (R.

218, %9)« The stute never eccountsd for five shells
being fired or five shots being fired. Only the defen~
dent did in his testimony coneernisg Memdragon.

stete Miimml Lhat ti'm ahm were M &mt &mmm
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this an egsontlal link ir the svidence ard cttempted
to explain the omission of its witnessee %o scoount
for five zhots et the scene of the offense throwugh the
testimeny of Herrersa thad he heard shote on the Mghwmy
rear the ewnmp (R 26, 27) end fsiled to do eo. The
stete must mot sply show by s preponderernce of the
evidencs thet ap offense wms carmitied, apd that the

elieged facts end eircumstances sre trus but they rust
alse be zuch facts and cireumstsrnoes ar are mwmmu.\l

reasonshle hypodtlwsis other than éeferndant’

All the eirenustsnces as proved mast be consisbent with

sach other and they sre to be teben Sogether ss nroved. ‘

Belng comsietent with sach other, end taken together,

they et peiat surely snd werringly in the direstion
of guilts Hence 1f two resgerable hypothesss ﬁg?’ﬂ
pointed out by the evidence and one of them poinbs to
the defenfant's lvnoosnes, 1% would Ythen de 4ifficult
to 208 how any Jory could bo sonvinced bevend & ressone
able doubt of defendsnt’s guilt. Biate v, Leub, 108
Utah mz xax Puce (za) ws; ....?291* Y M, 10 Veah
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?1?. 37 Pace Eﬁﬁ; slate ve sureh, 100 Utah “‘p 118

Pec. (f4) 911.

The testimony of -oundragem is resdily explainsble.
He war present at & homieide. He was An jeopurdy. Uis
testinomy is obviocualy weskened by that of hie wife
Tvrire which car reaserzbly de classed as exsggerated,
especislly in the remark ahe attributed to defendant
"shoot the other bay" (i« 385) snd her efforts to avoid
sdudtting thet her busbend knew snything ebout e gun
(R. 868). Mandregon 4id not rebut any of the testimeny
ooneoriuing & Zum in the ear or knowledge on his pere
&s to iir wherenbouts.

% is submilaed thet the clroumstartiel evidemwe

sre the evidenes is loenificlent to susimin & verdiect

of guilty or & verdiot of murder in the first degree
if cefendant is guilty of the sleying of Hex lopus.

This is 2 espitel cese end this ecourd sy and
should of 148 own noticen eomsider Mifu& errors and
prejudicinl srrorg which sre neilhor sssigned nor

argusd. Stste v. Stenbaek, 78 Utak 500, 2 Pao. (24)

1060, 79 b, L. Re 8785 5 , 41 Utah 226, 128

Pue. 294,; Stete v, Eusull, IOﬂ ‘Eﬂ:aa 316, 1% m. (2a}
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COCLSION

It is submittod that the trial courd sommitted
serdique errors durine the ¢rial of thix cnse. Ap
herein deponstrated, 1t erroneously denied the motion
o queeh sbieeking its juriediction, sonduoted the
meecedincg in a manner depriving the defendant of a
falr trial, commdtted oreludiolal srror in inmsbracting,
and the Jury reschad a wverdiet eeoniirary to the avidence,

Under the circumstances it is most respsotfully
subgitted thet this oourd should reverss and reand the
verdiat snd Judgment below, vith itmetruotions to eibher

AMgnigs the information or grevt a new trial.

L%kernay for Defomdunt
and Zppellant
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