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IN TilE 

SUPREME COURT 
OF THE 

STATE OF UTAH 

JOHN B· GLENN, also known as 

J. B. GLENN, 
Appellant, Plaintiff, 

vs. 

LAWRENCE G. WHITNEY and 

DOTTIE F. WHITNEY, his wife, 
Respondents, Defendants. 

No. 7280 

This is an appeal from the Findings of Fact, Con­
clusions of Law and Decree of the District Court of the 

First Judicial District of the State of .. utah, in and for 

Box Elder County, in favor of the defendants, Lawrence 

G. Whitney and Dottie F. Whitney, his wife. The Court 

by its Decree denied the relief prayed for in the plain­

tiff's Complaint and granted the prayer of defendants' 

Answer. 
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STATEMENT OF FACTS 

'The controversy in this case concerns the ownership 

of an irregularly shaped tract of land 80 rods long and ap­

proximately 192· feet wide at one end and 180 feet wide at 

the other, situated in Box Elder County, Utah. This tract 

of land lies between the. plaintiff's property and the 

property of the defendants with both claiming title there­

to. The plaintiff, John B. Glenn, filed his Complaint on 

December 15, 1947, in the District Court of the First 

Judicial District of the State of Utah, in and for the 
County of Box Elder, seeking to quiet title to his property, 
including the strip in question, situated in Box Elder 

County, State of Utah. The defendants' Demurrer to 

the Complaint was duly overruled, and the defendants 

filed their Answer. The Answer in subst~n~o nrl.-.·-itt,n<i 

that tb e plaintiff owned certain property, but alleged 

that a division fence was the true dividing- line between 

the properties of the plaintiff and the defendants. A 
Reply was duly filed by the plaintiff, which admitted 
that the defendants owned property lying to the east 

of the property of the plaintiff, but denied the other 
allegations of the Answer. Upon the issues thus joined, 
trial was duly had, which resulted in the Court denying 
the plaintiff any relief and granting the relief requested 
by the defendants, which in effect awarded the disputed 
strip to the defendants. 

The properties in question are all situated in Box 

Elder County in 'Township 14 North, Range 5 West of the 

Salt Lake Base and Meridian. In order to save needless 

repetition, the Township will be omitted hereafter, and 
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it will be assumed that the Sections referred to, unless 

otherwise indicated, are Sections withi:1 this Township. 

The parties, plaintiff and defendants, are farmers, with 

the defendants owning land in Section 20, and the plain­

tiff O\vning land in Section 19. By stipulation of coun­

~el, it was agreed that the line in question in the suit 

was the line sepqrating the south half of the north h~lf 

of Section 19 with the south half of the rorth half of 

Section 20, but it was ag-reed that in determining the 

true location of trat line, reference V\70uld have to be 

made to other lines in the various surrounding Sections 

(Tr. 2). On 1\1ay 29, 1947, the plaintiff employect 1\ilr. 
W. H· Griffiths, the County Surveyor for . Box Elder 
County aT~d a Registered Engineer and Land Surveyor 

of the State of Utah, to make a survey of plaintiff's 

property ho~dings in Section 19, including the line in 

question (Tr. 8). Mr. Griffiths previously, on a differ­
ent occasion, had surveyed the west line of Township 14 

North, Range 5 \Vest of the Salt Lake Base and Meridian 

in 1930. In making the resurvey requested by the plain­
tiff, Mr. Griffiths obtained the original government sur­
vey notes and f:rom the surveys prepared the map which 

was introduced into evidence as plaintiff's Exnibit ''C". 

Mr. Griffith's survey indicated that the true division line 

of the propzrty should be the line ''E-A", as marked on 
the map. The line ''E-A'' at point '·F" on the map is 180 

feet further to the east than the fence in q uestiori. . 'rhe 

line ''E-A" at point "G" is 192 feet to the east of the, 

fence. His survey, therefore, indicated that the fence 

line was over onto the property of the plaintiff. The 

plaintiff als.? introduced other testimony to substantiate 
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the results of the survey of l\fr. Griffiths. The defend­

ants did not introduce testimony by any surveyor to 

contradict the testimony of Mr. Griffiths. The defend­

ants introduced evidence showing that the fence in ques­

tion had been in existence in its present location since 

1919 (Tr. 75 and Stipulation Tr. 014). However, the 

defendants' own evidence showed that the fence in ques­

tion was not built by the owners of the contiguous land, 

but that it was built by the witness Mr. Bishop, who 

o'vned land to the south. Mr. Bishop did not own either 
piece of land adjoining the fence. He merEly put up the 

fence as a tEmrorary measure to control his horses 
which were grazing in the so:.1th half of S--ction 19. 

Furthermore, no attempt was made by 1\ir. Bishop to 

put the fence on the true line, and he did not attempt to 

locate tl1e government corner. There was no dispute be­

tween the adjoin\ng land owners at the time the fence 
was built· Neither adjoining land owner had anything to 
do with the building of the fence, and there was no un­
certainty as to where the true line was (Tr. 73, 7 4, 75, 

76). The Court decreed that the fence was the true 

dividing line betw·een the land of the plaintiff and the 
land of the defendants. 

ASSIGNMENT OF ERRORS 
Appellant assigns the following errors of the Court 

below: 

ERRO.R NO. 1: The Court erred in failing to de­

cree that the line ''E-A", as sho\vn on plaintiff's Exhibit 
''C", was the true boundary line between the property 

of the plaintiff and the property of the defendants, and 
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in failing to decree that the title to the land between 

the line ''G-F'' and line ''E-. ..L\" is in the plaintiff. 

ERROR N'O. 2. The lower Court erred in making 

its Conclusions of Law and Decree in favor of the de­

fendants, since the Findings of Fact are insufficient as a 

matter of la\\' and since they do not support or justify 

the Conclusions of Law and Decree. 

ERROR NO. 3: The Court erred in its Conclusion 

of Law No. 2 wherein the Court concluded that the fence 

line in question was the true divisi8n line between· the 

properties of the plaintiff and defendants. 

ERROR N·O. 4: The Court erred in its Conclusion 

of Law No. 3 wherein the Court concluded that the de­

fendants were entitled to a Decree as prayed for in their 

said Answer· 

ERROR NO. 5. The Court erred in its C:onclusion 

of Law No. 3 wherein the Court concluded that the de­
fendants were entitled to costs in their behalf expended. 

ERROR NO. 6: The Court erred in entering its 
Decree in favor of the defendants. 

ERROR NO. 7: The Court erred In Paragraph 2 
of the Findings of Fact wherein the Court found 
that the fence in question had been mutually recognized 

since its erection as the boundary line between the prop­

erties of the plaintiff and the defendants, and that the 

owners of the adjoining lands have occupied their re­

spective premises up to said fence as originally erected. 
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This finding is not sustained by the evidence but is con­

trary to the evidence. 

ERROR NO- 8: The Court erred in permitting the 

defendants' counsel to cross-examine the plaintiff's wit­
ness prior to the close of the direct examinati8n of the 

witness (Tr. 9). 

ERROR NO. 9: The Court erred in sustaining ob­

jection to the evidence of the east boundary line of 

Section 20 (Tr· 66, 67 and 68). 

Argument on Assignment of Error No. 1 
Line E-A is the Correct Boundary Line 

Mr. Griffiths testified that he surveyed the west 

line of Township 11, I~ange 5 'A1 est in 1930, and again 

in 1947 he ·surveyed the area in question. In making 

these two su:r:veys he used the original government survey 

notes (Tr. 9) which were introduced into evidence as 

plaintiff's Exhibit "B". These notes were unusual since 

they disclosed that the government surveyor worked 
east from the west township line of 14 instead of the 
usual practice of going from the east to the west (Tr. 10). 

The original survey included only the first two tiers of 

sections 6 and 5 down throug·h 31 and 32, plus a portion 

of the next tier of sections to the east (Tr. 10). The 

balance of Township 14 was surveyed from the east to 

the west and the corrections made where the two sur­

veys joined (Tr. 65). In making his resurvey, Mr. Grif­

fiths followed the government surveys, and he, too, 
worked from the west to the east-

In his survey of 1930, lVIr. Griffiths located fron1 the 
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fLld not( s, three governn1ent colTers on the '''est line 

of To,vns:1ip 1--l (Tr. 12). He found the stone at the 

southwest corner of the To,vns:1ip and the stone· at the 

north\vest corner of the To,vnship (\vhich is still there) 

(Tr. 12). He also f2und the corner of the northwest 

corner of Section 19 (Tr. 13, --11). Prior to 1930, he 

found tte government corner at the northwest corner of 

Section 18. He also testified that he found a straight 

line running between these corners (Tr. 16, 50), and that 

a fence line was found on this straight line and the fence 

line which formed the west line of T0wnshio 14 in mak­

ing his survey in 1947 (Tr. 15). The government corner 

con1mon to Sections 17, 18, 19 and 20, and the govern­

n1ent corner common to Sections 19, 20, 29 and 30 could 

not be found (Tr. 7) · 

l\Ir. Griffiths found a county road running in a north 

and south dh·ection along the east boundary of Sections 

32, 29, 20 and 17 · (Tr. 27, 28). This County Road is on 

a sttaight line (in the area in question) and is practically 

parallel to the west Township line of Township 14 (Tr. 

27, 28, 21). The Township line and the County Road 

are approximately two miles apart. lYir. Griffiths stated 

t~at to his own knowledge the County Road has been 

there for twenty years. He made inquiry concerning the 

County Road and found that it had been accepted as 

the boundary between~ land owners in all sections (Tr. 

29, 30, 62). Mr. Fred Doutre was called as a witness 

for the .plaintiff and he testified that the County Road 

was in when he first came to the Blue Creek before 1915 

and in its present place· He also testified that it is a 
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straight road and, has been farmed right up to the road 

(T~. 69). 

Using the west township line as one boundary and 

the County road as the other boundary, Mr. Griffiths 

measured the distance between these two lines at 

three different points (Tr. 42). He found that 

the distance through the two miles on the south 

boun:,:ary of Section 19 was 10,629 feet; and that 

the distance through the two miles on the south 

of SEction 30 was 10,677 feet (Tr. 21). I--Ie also 

measured the distance between the w-est township 

line of Township 14 and the County road on the 

north boundary of Section 19, but s.ince there was 

no ft.nce clear through the entire distance between the 

two lines, he used the fence marked '"C-D'' (Exhibit ''C" 

of plaif1tiff) to measure the distance b2tween the County 

Road and the west township line at the north boundary 

.of Section 19 (Tr. 21, 22). This distance was 10,669 

feet (Tr. 23, 43). 

If the fence line in question ("G-F") is used as the 

boundary between Section 19 and Section 20, tHen l\'ir. 

Griffith's measurements showed that the south boundary 

of Section 20 (Mr· vVhitney) had 5456 feet in it while the 

south boundary of Section 19 (Mr. Glenn) had only 5173 

feet. The government notes called for f>276 feet in the 

south boundary of Section 19 and 5326 feet in the south 

boundary of Section 20. Mr. Griffiths then divided the 

total distance found at t~1e south boundary of 

Sections 19 and 20 (between the County road 

anrl the west township line) on a proportional bac;is using-
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the distances called for in the governn1ent notes in mak­

ing the proportional division (Tr. 20, 37, 39). The divid­

irg point "as mar:\:ed ''A~' on Exhibit "C". With this 

divis~on, the south line of Section 19 is 5310 feet loqg 

wLile the south line of Section 20 is 5320 feet long 

(plantiff's Exhibit "C"). 

A siinilar calculation was made regarding the north 

bou~ .. dary of Section 19 and the north boundary of Sec­

tion ~0, .i.Vlr. Griffiths used the distances called for in 

the government notes to m.ake a proportional division of 

the 10,669 feet (Tr. 23). The division point is marked 

''E" on the plaintiff's Exhibit ''C". Line ''E-A" is the 

division line established by Mr. Griffiths's surveys. He 

found t~1at the fence line ''G-F" \Vas 192· feet west of line 

··E-A" at roi:r:t "G" and 180 west at point ''F" (Tr. 26). 

Us:ng line "E-A", Section 19 and Section 20 would be 

full sections (Tr. 26) with a little excess in each. Mr. 

Gr:ffiths tested line "E-A" and found that if extended 

further south it \vould coincide with the fences in the 

other secticns a.s they went across the valley (Tr. 27). 

ProjE:cting fence line "G-F" to the south showed a great 

variance from the section line on the south side of the 

valley (Tr. 27). 

The defendants did not offer any evidence by -any 

other surveyor that would contradict the results obtained 

by Mr. Griffiths. There would seem to be a good reason 

for the defendants' failure to produce a surveyor· An 

examination of the field notes of the original govern­

ment surveys, tog·ether with the testimony of Mr. Grif­

fiths would indicate that Mr. Griffiths had done every-
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thing possible to locate the correct boundary line between 

the properties in question. It is true that he labored 

under difficulties. For exam~le, no government corners 

were found on the County road. Obviously, if a County 

road passes between two sections, the stone marking the 

government co1·ner will have to be removed. Therefore, 

lVIr· Griffiths followed the usual rule and resorted to 

secondary information in completing his survey. His 

results e:re in accordance with the law and are the only 

evidence which the Court has to base its D·ecree as to 

where t:1e proper boundary line is. Mr. Griffiths, in re­

sortL;g first to the rnonuments in place and secondly to 

jnformation he was able to obtain in applying the 

measurements of the governrr1ent survey, was following 

t,1e law as announced by this Court (Henrie vs. Hyer, 70 

Pac. 2d 155). Furthermore, when he ascertained that 

there were more than two full sections batwe3n the Town­

ship line and the County road, he followed the law as 

set forth in Roach vs. Dahl, .35 Pac. 2d 993, in dividing 

the excess on a proportional .basis, using the distances 

called for in the government notes in making the divi­

sion. This is in accordance with the surveyor's duty to 

relocate upon the best evidence available the courses and 

lines at the same place where originally located (8 Am. 

Jur. Sec. 102, at page 819.) 

As an alternative to the procedure followed by Mr. 

Griffiths in ascertaining the location of the division line 

between these properties, thei Court had available a 

second method which it could have followed. Mr. Grif­

fiths definitely located the west boundary line of this 
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township and stated that he had found the government 

corner (among other corners on this line) in his 1930 

survey at point .,B, on plaintiff's Exhibit "C'' (the north­

west corner of Section 19). \Y'ith the field notes calling 

for the north line of Section 19 to be 79·89 chains long, 

and the south line of Section 19 to be 79.94 chains long, 

the Court could have decreed that these two distances 

shculd be followed using the township line as a starting 

point, therefore determining the true division line at a 

position s~ightly west of the position determined by ~1:r. 

Griffiths. Under this method, the Section 19 would 

exactly equal the measurement of the government survey. 

Although this procedure is a definite possibility, it is 

submitted that under the case authority cited above, the 

line "E-A'' as computed by Mr. Griffiths, should be the 

true boundary line of the parties. 

Argument on Assi~·nment of Error No. 2 

In assigning Error No. 2. it is the position of the 

ap.pellant that the Findings of Fact taken as a whole 

are insufficient as a matter of law to justify and support 

the Conclusions of Law and Decree entered by the 

Court. A reading of the rather brief Findings of Fact 

will disclose that no mention therein is made of any 

dispute as to the true boundary line at the time the 

fence in question w·as erected. In short, the apparent 

th(ory of the resp::>ndent is that by merely showing that 

a fence line has been in existence for a period of twenty 

years or more, that the fence line automatically becomes 

the boundary between the respective property holders 

on each sirle thereof. It is submitted that such is not the 
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la\v in thi ~ jurisdiction· (I-I orne 0\vner's L8an vs. Dudley, 

141 P::.c- 2d 160; Peterson vs. Johnson, 34 Pac. 2d 697; 

Briem vs. Smith, 112 Pac 2d 145; Tripp vs. Bagley, 276 

Fac 912). The absence of a~ay finding of fact on any un­

certainty as to the location of the true boundary line, and 

the absence of any finding of fact regarding any dispute 

as to the true boundary line at the time the fence was 

erected, can be explained vEry easily. Mr. Bishop, who 

was called by the defendant (Tr. 72 to Tr. 78), testified 

that the fence line in question was placed there by 1\Ir. 

Bishop, who. did not own either piece of land adjoining 

the fence. He did 11ot attempt to place the fence on the 

true go\t ernment survey line. There was no dispute be­

t\tveen t\e contigt:.ous l~nd owners as to the line S2parat­

ing their prop:;rties. The adjoining land owners were not 

consulted and had nothing to do with the placing of the 

fence line- 1V1r. Bishop was a witness for the defendant, 

and his ev ~dence on these points was not disputed and, 

therefore, cannot be denied by the defendant. His evid­

ecce, in t:1e light of the Utah cases on the point, seems 

conclusive of the question. 

In the case of Willie vs. Local Realty Company, 175 

Pac 2d 718, this c·ourt summ1rized the rule relating to 

the establishme:1t of boundaries by acquiescfnce and 

stated as fo]ows: "The vital question is whether the ad­

jacent owners when they fixed the lire or acquiesced in 

its b.:.-:ing fixed \Vere uncertain or in dispute about the 

location of the actual line." 

Argument ia Assignm ~nt of Errors No. 3, 4, !) and 6 

Assignment of c rrors No. 3, 4, !) and 6 may well be 
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grouped together since the argutnents in support of 

these assig·Lments of error are applicable to each. 

Furthermore, the argun1ent as to Assignment of Error 

No. 1, and the arg-ument as to the Assignment of Error 

No. 2, go to the heart of the question raised by Assign­

ment of Errors No. 3, --1, 5 and 6. Reference is made to 

such arguments, and in order to conserve space, they 

will not be repeated here· 

T~1e defenda1:ts cannot claim title to the land lying 

bet \veen fence line "G-F" and line "E-A" by adverse 

user, since the defendants did not show that they paid 

taxes on that area as required by Section 104-2-12, Utah 

Code ALnotated, 1943, see also Smith vs. Nelson, 197 

F ac 2d 132. The defendants failed to introduce any 

ev_denc~ whatsoever on the question of the payment of 

the tax_es by them. 

Arg·ument on Assignment of Error No. 7 

It is the appellant's position that in finding that the 

ov- ners of the adjoining land occupied their respective 

premises up to fence line "G-F" (paragraph 2 of the 

Findings of Fact), and that the fence line had been 

mutually recognized as _the boundary line, the Court 

committed error. 1\'Ir. vVilliam W. Whitney, the plain­

tiff's own \vitness, and the plaintiff, Lawrence G. Whit­

rey, both testified that a portion of the area line east 

of fence li~e ''G-F" was never even cultivated until 1934 

or 19~5 (Tr. 82, 85 and 86.) It is difficult to see how 

there can be an acquiescence in the fence line "G-F" for 

a period in excess of twenty years, when the defend­

ants themselves admitted that they had not even broken 
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up a portion of the ground near the fence line until 1934 

and 1935. It is submitted that this finding of fact is 

not in accordance with the defendants' own evidence· 

Argument on Assig·nment of Error No. 8 

Under the pretext of a voir dire examination, the 

counsel for the defendants examined Mr. Griffiths con­

cerning the results of his survey even before Mr. Grif­

fiths had an opportunity to testify as to his survey (Tr. 

7 an:i 9). It is submitted that this examination, which 

"'as objected to by the plaintiff, was improper at this 

state of the testimony of Mr. Griffiths, and that it was 

prEjudicial in that it prevented· the plaintiff from pre­

seating in an orderly fas~lion the evidence of Mr. Griffiths 

co~1cerning his survey. 

Arguntent on Assignment of Error No. 9 

The Court refused to p2rmit evidence to be intro­

duced as to the general repute regarding the County road 

as the east boundary line of Section 20 (Tr. 66, 67 and 

68). The Court sustained an objection to questions as 

to the repute in the community as to the east boundary 

of t:te Whitney ·property (the County road)· The plain­

tiff offered five witnesses concerning the san1e and their 

tes~imony \vas refused ( rr. 67, 68). Where no other 

evide.i.~ce can .i he obtained, reputation evidence as to a 

boundary line is. admissible, 8 Am~ Jur. Sec. 95 at Pag-e 

813; Roach vs. Dahl, 35 Pac 2d 993. It is submitted 

that the necessity for using reputation evidence as to 

the east boundr,ry of Section 20 was clearly shown by 

the record, and that it \vas also shown by the record 
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f at such evidence \vas reliable in v:ew of the position 

of the road in reference to the \vest boundary line of 

Township 14. It is submitted that it is error for the 

Court to sustain an objection to the proffered testimony. 

The plaintiff respectfully subn1its that the judgment 

of the trial Court should be reversed, remanding' the 

case and directing the trial Court to enter judgment in 

favor of the plaintiff and decreeing that the line "E-A'·' 

divides the south half of the north half of Section 19 

from the south half of the north half of Section 20, and 

that plaintiff be awarded costs expended in the trial 

Court and on this appeal· 

Respectfully submitted, 

BULLEN & BELL, Attorneys for 
plaintiff and appellant. 
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