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IN THE SUPREME COURT

FOR THE STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife,

Plaintiffs-Respondents,

vS. Case No. 86-0115

ZIONS FIRST NATIONAL BANK,
Defendant,

STANLEY L. PACE and ALLAN D.

McCOMB, individually and

d/b/a ALCO INVESTMENT,
Defendants-Appellants,

and DOES 1-10,

N e N N S e N S T St P i o T P it s i

Defendants.

ISSUES PRESENTED ON THE APPEAL

I. Whether this appeal should be dismissed for lack of subject
matter jurisdiction because Appellants are doing business under
an assumed name not registered to them?

IT. Whether Appellants, as judgment creditors, can reach the
interest in real property of which their judgment debtor has been
deprived in a prior quiet title action in which a lis pendens had

been recorded against the property?



I1I. Whether Appellants, as purported assignees of a judgment
creditor whose judgments against one co-maker of a promissory
note whose judgment has been discharged by the other co-maker can

execute on their assignment?

STATUTES AND RULES

Pursuant to Rule 24(f) of the Utah Rules of Appellate
Procedure, the following statutes and rules have been set forth
in the Addendum ("Ad.") to this brief:

Addendum Page

Utah Code Annotated §15-4-3

Utah Code Annotated §42-2-5

Utah Code Annotated §42-2-10

Utah Code Annotated §78-40-2

Utah Rules of Evidence 201(a),(b),(d),(f)
Utah Rules of Civil Procedure 60(a)

WNN



REQUEST TO TAKE JUDICIAL NOTICE

The Plaintiffs-Respondents request that this Court take
judicial notice of pleadings, orders, decisions, exhibits and
opinions in other related actions not already part of the record
in this case, deeds and an explanatory letter from counsel to a
party below pursuant to Rule 201 of the Utah Rules of Evidence.*
Copies of the relevant materials are annexed in the Addendum to
this Brief and made a part hereof by this reference. The materi-
als are indexed at the first page of the Addendum for the conven-

ience of the Court.**

* Rule 201 provides in part:

(a) Scope of Rule. This rule governs only
judicial notice of adjudicative facts.

(b) Kinds of Facts. A judicially noticed fact
must be one not subject to reasonable dispute in
that it is either (1) generally known within the
territorial jurisdiction of the trial court or (2)
capable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably
be questioned.

* * %

(d) When Mandatory. A court shall take
judicial notice if requested by a party and
supplied with the necessary information.

* % %

(f) Time of Taking Notice. Judicial notice
may be taken at any stage of the proceeding.

** The original copy of the brief contains a number of
certified copies, some of which are on legal-sized paper, thus
making the original somewhat cumbersome. The other copies of the
brief, including those served on opposing counsel, contain copies

of the documents reduced to standard size.



STATEMENT OF THE CASE

1. The Parties.

William D. Blodgett and his wife Florence G. Blodgett
(the "Blodgetts") were owners of property in Salt Lake County
which they seek to protect from foreclosure by Alco Investment
("Alco"), whose partners are Stanley L. Pace ("Stanley Pace") and
Allan D. McComb ("McComb").

Although Stanley Pace and McComb purport to be partners
under the name Alco Investment (R.60 ¢ 3, R. 71 ¢ 3), the records
of the Department of Business Regulation, Division of Corpora-
tions and Commercial Code do not list them as current registrants
of the name "Alco Investment". The Division of Corporations and
Commercial Code reports that Allan D. McComb and Colleen C.
McComb filed an application to do business under an assumed name,
DBA Alco Investment, on September 22, 1976. Their DBA expired
September 22, 1984, as shown by a Certificate from the Director,
Division of Corporations and Commercial Code. (Ad. 4-5.)

Alco's foreclosure efforts began in 1985 and were made
pursuant to an assignment of a judgment lien from Zions First
National Bank ("Zions") to Alco after Zions had received payment
of a default judgment on a promissory note made by Lorin N. Pace
("Lorin Pace"), father of Stanley Pace, and Betty Purcell (aka
"Betty Purcell Alexander" or "Betty Purcell Martsch" and some-

times spelled "Pursell"). Zions did not receive payment from co-



maker Betty Purcell. Zions is not a party to this appeal and
stated in its answer to the complaint that:

18. Zions affirmatively alleges that it

claims no interest in the subject property.

(R. 68 ¢ 18.)

2. The Underlying Facts.

This case is the culmination of some fifteen years of
transactions and six court proceedings, including an appeal to
this Court, in which various persons and entities have claimed an
interest in the Blodgetts' land.

The Blodgetts' problems began in 1971 when Raco Car
Wash Systems ("Raco"), whose president was Betty Purcell, falsely
represented to a bank that two tracts of Blodgett land could be
used as security for a loan to Raco. The Blodgetts had agreed
with Raco that only one tract could be used as security but were
deceived into signing papers covering two. They have been trying
to recover their property ever since.

The Blodgetts brought two earlier actions arising from the
unauthorized actions encumbering their land. Zions brought three
court proceedings because Betty Purcell and her former attorney
Lorin Pace defaulted on their promissory note to Zions. After
Lorin Pace paid $27,262.59 under his default judgment on August
31, 1984, Zions purportedly assigned its judgments against Betty
Purcell to Alco. Alco then attempted to foreclose on the
Blodgetts' property because of Betty Purcell's prior but extin-

guished interest in the property. The Blodgetts thus brought this



action, seeking to resolve their property problems once and for
all.

The undisputed facts leading to this action are set
forth in numbered paragraphs. The facts are documented in court
files, judgments, title documents and deeds and other such
sources. Because of the length and complexity of the facts, a
chronological list of the pertinent events, matters of public
record, is set forth in the Addendum. (Ad. 6-9.) This Court may
draw all legal conclusions justified by such facts. See e.g.,

Betenson v. Call Auto and Equip. Sales, 645 P.2d 684, 686 (Utah

1982) ("It is well established that where the issue is solely one
of law, . . . this Court is as capable of determining the ques-
tion as the trial court. . . ").

1. In 1969, the Blodgetts owned two adjacent tracts of
land located at approximately 6100 South Highland Drive in Salt
Lake County, Utah. The Blodgetts operated a grocery store on the
larger tract (the "Store Tract"). They leased the smaller tract
(the "Car Wash Tract") to Raco for the installation of a car wash
in early 1969. The lease agreement with Raco provided that the
Blodgetts would pledge the Car Wash Tract as security for a loan
to Raco to finance the car wash installation. Raco, acting
through its president Betty Purcell, made arrangements for the
loan with Valley Bank and Trust Company ("Valley Bank"). (Record

("rR."] 78, 79, 93.)



2. Without the Blodgetts' knowledge and prior to clos-
ing the loan, Valley Bank advised Raco that it required addition-
al security in order to make the loan for the installation of the
car wash. Raco falsely advised Valley Bank that the Blodgetts
had agreed that both their Store Tract and the Car Wash Tract
could be used as security for Raco's loan. (R. 79, 93.)

3. Valley Bank prepared a trust deed granting it a
security interest in both the Car Wash Tract and the Store Tract.
In addition, without first discussing the matter with either Raco
or the Blodgetts, Valley Bank prepared a promissory note in its
favor for signature by the Blodgetts as co-makers. (Id.)

4. On November 5, 1971, the Blodgetts attended the
Raco loan closing at Valley Bank's offices. They intended to
execute documents necessary for the hypothecation of the Car Wash
Tract alone. The only commitment the Blodgetts had made to any-
one concerning the use of any of their real property as security
until the moment of closing was the one contained in the Raco
lease; Valley Bank had a copy of the lease. (Id.)

5. Although Valley Bank usually explained the terms of
loan documents to borrowers unless they demonstrated some degree
of sophistication, it offered the Blodgetts no explanation of the
contents of the trust deed and, in particular, failed to call
attention to the trust deed's departure from a material provision
of the Raco lease: that only the Car Wash Tract would be used as

security for Raco's loan. (Id.)



6. Valley Bank personnel spent half an hour explaining
the documents to Betty Purcell, although neither she nor her
corporation was making any contribution to the real property
collateral for the loan. Valley Bank personnel made no similar
effort to explain the loan documents to the Blodgetts even though
the Blodgetts announced that they did not understand them. (R.
80, 93-94.)

7. When the Blodgetts asked about the promissory note,
Valley Bank falsely advised them that by executing the loan docu-
ments the Blodgetts assumed only a secondary or "stand-by" obli-
gation. The Blodgetts requested copies of all loan documents for
review; however, Valley Bank sent them a copy of the promissory
note only. (R. 80, 94.)

8. The Raco loan went into default; but Valley Bank
did not notify the Blodgetts or suggest to them that the Store
Tract was in jeopardy. (Id.)

9. Valley Bank foreclosed on the Store Tract in
1973. To effectuate the foreclosure, Valley Bank utilized Wayne
Ashworth ("Ashworth") as trustee. (Id.)

10. Ashworth failed to comply with the procedures
prescribed for non-judicial foreclosure of trust deeds in Utah.
Ashworth held a public trustee's sale which the Blodgetts
attended. By reason of their misconception that only the Car
Wash Tract was subject to sale, the Blodgetts failed to take the

most elementary steps to protect their interests. For example,



they did not require Ashworth to sell the property in separate
tracts or in a particular sequence. Moreover, the Blodgetts did
not enter a bid even though the high bid was a small fraction of
the property's value. The high bidder at the sale was Joe
Martsch, a director of Raco and Betty Purcell's husband at the
time. (R. 80, 81, 94.)

11. Neither Ashworth nor Valley Bank consulted with,
advised, or sought instruction from the Blodgetts before or
during the sale. Both acted purely in Valley Bank's interest and
took the course of action most likely to assure that Valley Bank
would either be paid in full or acquire the tracts at a bargain
price. (Id.)

12. On November 11, 1973, Joe Martsch conveyed a one-
half undivided interest in the Store Tract to Water Park
Corporation ("Water Park"), a corporation wholly owned by Betty
Purcell. (Id.) Lorin Pace witnessed and notarized the
conveyance. (Ad. 10.)

13. The Blodgetts first became aware that the Store
Tract had been included in the sale when Joe Martsch asserted his
rights of ownership after the sale. 1In 1974 the Blodgetts
brought suit to obtain the return of the Store Tract in the Third
Judicial District Court, Salt Lake County, Civil No. 223407,
against Joe Martsch, Betty Purcell aka Betty Purcell Martsch,
Doyle Nease, Raco Car Wash Systems, Inc., a Utah corporation,

Wayne A. Ashworth, trustee, Carl W. Tenny, Valley Bank & Trust



Company, and First Security Bank of Idaho, N.A. ("Blodgett I").

The Blodgetts also recorded a lis pendens on November 4, 1974
with the Salt Lake County Recorder in Book 3714, at Page 334,

giving notice that they had filed Blodgett I to terminate the

interests of all of those defendants in and to the Store Tract.
(R. 81, 82, 98, 99.) Lorin Pace represented Raco and Betty

Purcell. See Blodgett v. Martsch, 590 P.2d 298, 300 (Utah 1978).

14. The Blodgett I defendants moved for summary judg-

ment. The trial court (per Baldwin, J.) granted the motion, and
the Blodgetts appealed. This Court reversed and remanded

Blodgett I for trial on December 26, 1978. Blodgett v. Martsch,

supra, 590 P.2d at 304.

15. On or about January 16, 1976, while Blodgett I was

still pending, Zions filed an action in the Third Judicial
District Court, Salt Lake County, against Betty Purcell, a

defendant in Blodgett I, and Lorin Pace, seeking judgment for

$27,262.59 on their unpaid promissory note. Zions First National

Bank v. Betty Pursell [sic] Alexander and Lorin N. Pace, Civil

No. 232782, ("Zions I"). (R. 82.) A copy of the promissory note
from Lorin Pace and Betty Pursell to Zions is annexed.

(Ad. 12.) Zions alleged, inter alia:

2. On or about the 7th day of July,
1971, at Salt Lake City, Utah, the defendants
[Purcell and Lorin Pace], and each of them,
made, executed and delivered their promissory
note to the plaintiff [Zions], in the amount
of $27,262.59, payable on demand at Salt Lake
City, Utah. . . . (R. 9 ¢ 2.)

-10-



16. On March 3, 1976, Zions obtained a default judg-
ment in Zions I against Lorin Pace in the amount of $31,064.52.
(Ad. 31.) Fifteen days later, on March 18, 1976, Lorin Pace
filed a Motion For Leave To Withdraw As Counsel for Betty Purcell

(but not for Raco) in Blodgett I. (Ad. 13.)

17. On August 13, 1976, Zions obtained a default judg-
ment in Zions I against Betty Purcell in the amount of $31,064.52.
(R. 82.)

18. Water Park, to which Joe Martsch had conveyed a
one-half undivided interest in the Store Tract in 1973, was
administratively dissolved September 30, 1977. An order of the
trial court in Zions I (per Durham, J.) concluded that Water
Park's assets had become the undivided property of Betty Purcell
upon the dissolution of Water Park on September 30, 1977. Thus,
according to that order, Betty Purcell was the owner of record of
a one-half undivided interest in the Store Tract (conveyed from
Joe Martsch to Water Park) as of September 30, 1977. (R. 15; see
4 24 below.)

19. 1In 1978, the Blodgetts brought a second action in
the Third Judicial District Court, Salt Lake County, against
Betty Purcell and Water Park, seeking to terminate Betty
Purcell's and Water Park's interest in the Store Tract. Blodgett

v. Betty Purcell aka Betty Purcell Martsch and Water Park

Corporation, Civil No. C78-8017, ("Blodgett II"). (R. 15.)

-11-



20. On March 13, 1979, Zions brought a second action
in the Third Judicial District Court, Salt Lake County, against
Betty Purcell for the purpose of enforcing the judgment obtained

against her in Zions I. Zions Bank v. Purcell, Civil No. C79-

1685, ("Zions II"). (Ad. 14-15.)
21. On April 11, 1979, the trial court (per Durham,

J.) consolidated Blodgett I and Blodgett II for trial. (Ad. 16-

17.)

22. On May 1, 1979, the trial court in Blodgett I and

Blodgett II (per Durham, J.) entered an order on default against

Water Park, conveying all right, title and interest of Water Park
in and to the Store Tract to the Blodgetts. (R. 83, 100, 101,
Ad. 18-21.)

23. On May 2, 1979, the trial court in Zions I (per
Durham, J.) set aside Zions' August 13, 1976 default judgment in
the amount of $31,064.52 against Betty Purcell. (R. 83.)

24. On May 16, 1979, Zions obtained an order in Zions
II (per Durham, J.) determining that Water Park owned the Store
Tract, that Betty Purcell was the sole shareholder of Water Park,
that Water Park had been dissolved on September 30, 1977, and
that Betty Purcell became the owner of the subject real property
on September 30, 1977 by virtue of the dissolution. The order
stated further that:

"Any judgment lien [Zions] may have against

defendant [Purcell] which is properly dock-

eted in the office of the Salt Lake County
Clerk constitutes a lien upon the above-
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described property [the Store Tract] as of
the date of such docketing if subsequent to
September 30, 1977. If any such judgment is
docketed prior to September 30, 1977, such
judgment shall constitute a lien commencing
September 30, 1977. (R. 84.)

Zions had no judgment against Betty Purcell on the date Judge
Durham entered this order. The Blodgetts were not parties or

participants in Zions I or Zions II. (R. 83, 84.)

25. On or about May 29, 1979, Joe Martsch quitclaimed
all interest he had in the Car Wash Tract and in the Store Tract
to the Blodgetts, thus conveying to them his one-half undivided
interest in the Store Tract and his interest in the Car Wash
Tract. (R. 84, 102, see also Ad. 10.)

26. On June 1, 1979, Zions obtained a second default
judgment against Betty Purcell in Zions I. The amount of the
judgment was $27,262.59 -- $3,801.93 less than the amount of the
original default judgment Zions had obtained against her. (R.
84.)

27. On December 7, 1979, the trial court in Blodgett I

and Blodgett II (per Baldwin, J.) held a pretrial hearing during

which the parties settled both cases. The terms of the settle-
ment were read into the record. (R. 84, 85, 103-07.)
28. On December 7, 1979, Judge Baldwin entered an

order in Blodgett I and Blodgett II (the "Settlement Order")

approving the settlement reached at the pre-trial hearing. A
certified copy of the December 7, 1979 Minute Order in Civil No.

223407 is annexed. (Ad. 22.)
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29. The terms of settlement approved in the Settlement
Order provided for: (1) execution of quitclaim deeds by the

defendants in Blodgett I and Blodgett II conveying the Store

Tract to the Blodgetts; (2) payment of damages to the Blodgetts;
(3) dismissal with prejudice of the Blodgetts' actions; (4) a
court order quieting title to the Store Tract in the Blodgetts.
(R. 103-07.)

30. On January 15, 1980, Betty Purcell executed a
quitclaim deed and delivered it to the Blodgetts pursuant to the
terms approved in the Settlement Order. (R. 109-12.)

31. On May 5, 1980, the trial court (per Baldwin, J.)
entered an order (the "Dismissal Order") dismissing Betty Purcell

as a defendant in Blodgett I and Blodgett II. The Dismissal

Order did not include all of the terms of the settlement read
into the record at the pre-trial hearing before Judge Baldwin.
(R. 85.)

32. 1In 1984 Zions commenced an action in the Third
Judicial District Court, Salt Lake County, to renew its Zions I

judgments ("Zions ITII"). Zions First National Bank v. Lorin N.

Pace, No. C84-0299. (See Ad. 11.) After Zions III was filed,
Lorin Pace, father of Appellant Stanley Pace, paid Zions
$27,262.59, on August 31, 1984, for amounts due under the
judgment against him. (R. 85, 86.) Counsel for Zions confirmed
the payment by Lorin Pace in a letter dated August 18, 1986, a

copy of which is annexed. (Ad. 11.) The letter substantiates and
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explains Zions' averment in its answer in this case that it makes
no claim to the subject property. (R. 68.)

33. On or about August 31, 1984, Zions purportedly
assigned its judgment of May 16, 1979 in Zions I and its judgment
of June 2, 1979 in Zions II to Alco. (See R. 85, 86.) Alco's
DBA expired approximately three weeks later on September 22,
1984. (Ad. 4-5.)

34. On April 19, 1985, the Blodgetts received an in-
formal notice to enforce lien from Alco. The notice stated that
Alco intended to execute on any judgment lien received by it from
Zions. (R. 86.)

35. On May 24, 1985, the Blodgetts brought the instant

action ("Blodgett III") against Zions, Stanley Pace, McComb and

Alco to quiet title to the Store Tract in the Blodgetts. The
Blodgetts also recorded a lis pendens. (Id.)
36. On January 16, 1986 the trial court (per Sawaya,

J.) entered an order in Blodgett III granting the Blodgetts'

motion for summary judgment. (R. 134-37.) The judgment states:

Therefore, the court hereby orders, ad-
judges and decrees that:

l. The Motion for Summary Judgment of
defendants, Stanley L. Pace and Allen D.
McComb dba Alco Investment, is denied.

2. The Motion of plaintiffs as against
all defendants, Zions First National Bank,
Stanley I. Pace and Allen D. McComb dba Alco
Investment, is granted as follows:

a. The judgment liens that arise on
behalf of the defendant, Zions First National
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Bank, within the civil actions known as Zions
Bank vs. Purcell and Pace, Civil No. 232782
[Zions I] and Zions Bank vs. Purcell, Civil
No. C79-1685, [Zions II], filed in the Third
Judicial District Court of Salt Lake County,
State of Utah, which judgment liens and their
underlying judgments have been assigned to
defendants, Stanley L. Pace and Allen D.
McComb, dba Alco Investment, are void and of
no effect as against the real property that
is the subject of this action, [the Store
Tract] identified as [description omitted].

b. Title to the above-identified
real property is quieted in the plaintiffs
[the Blodgetts] as against any and all right,
title, or interest claimed by the defendants,
Zions First National Bank and Stanley L. Pace
and Allen D. McComb dba Alco Investment.

(R. 135-37.)

37. On August 13, 1986, the trial court in Blodgett I

and Blodgett II (per Dee, J.) entered an order (the "Order and

Judgment of Quiet Title") granting the Blodgetts' unopposed
Motion to Set Aside Order of Dismissal and Enter Judgment of
Quiet Title. The Blodgetts filed the motion on March 17, 1986 to
correct a clerical error in the Dismissal Order to accord with
the settlement that had been read into the record and approved by
the trial court (per Baldwin, J.). Even though not required to
do so, the Blodgetts personally served Betty Purcell with a copy
of the motion. (Ad. 23.) The Order and Judgment of Quiet Title
provide:
The court being fully advised in the
premises and having considered the Motion of

plaintiff hereby orders, adjudges and
decrees:
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1. The Order of Dismissal against
defendant Betty Purcell, aka Betty Purcell
Martsch, signed and entered May 5, 1980 by
the Honorable Ernest F. Baldwin, Jr., is
hereby set aside.

2. Judgment is hereby entered against
Betty Purcell, aka Betty Purcell Martsch,
quieting Title of all right, title and inter-
est of said defendant within the following
identified real property in and to the plain-
tiffs', William D. Blodgett and Florence G.
Blodgett. The real property to which this
quiet title judgment applies is located
within Salt Lake County, State of Utah, and
is more particularly identified as:
[description omitted].

This Order shall relate back to and be
effective as of May 5, 1980.

The Complaint of plaintiffs against defen-
dants Betty Purcell Martsch, Raco Car Wash
Systems, Inc., and Water Park Corporation is
hereby dismissed with prejudice and any and
all counter-claims of said defendants are
hereby dismissed with prejudice with the
parties to bear their own costs.

The sum of $2,400 on deposit with the court
in this case be paid over to plaintiffs by
the clerk of the court.

A copy of the Order and Judgment of Quiet Title is annexed. (Ad.

23-25-)

SUMMARY OF ARGUMENT

l. The facts underlying this action are undisputed and
support the trial court's decision for the Blodgetts.

2. Since Alco is not registered with a DBA, it could
not file a Notice of Appeal; consequently, this Court lacks

jurisdiction over the appeal and should affirm without proceeding
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to the merits. Utah Code Ann. §42-2-5; Utah Dept. of Bus. Reqg.

Etc. v. Public Serv., 602 P.2d 696 (Utah 1979).

3. By an order of the trial court (per Durham, J.),
Betty Purcell was determined to be the owner of Water Park's
interest in the Store Tract as of September 30, 1977. The
Blodgetts had filed a lis pendens on the Store Tract in their
suit against her in 1974; thus anyone seeking a lien against
Betty Purcell's property after September 30, 1977 was precluded
by the doctrine of lis pendens, which protects the right, title
and interest of the Blodgetts. Betty Purcell's judgment
creditors could obtain no interest in the property from her
because of the Blodgetts' lis pendens. Utah Code Ann. §78-40-2;

Tuft v. Federal Leasing, 657 P.2d 1300 (Utah 1982); Bagnall v.

Suburbia Land Co., 579 P.2d 914 (Utah 1978); Stearns v. Los

Angeles City School District, 244 Cal.App.2d 696, 53 Cal.Rptr.

482, 21 A.L.R.3d 164 (1966); Hoyt v. American Traders, Inc., 76

Or.App. 253, 709 P.2d 1090 (Or.App. 1985), appeal pending, 713

P.2d 1058 (Or. 1986).

4. Since a co-maker of a promissory note discharged a
judgment against him and his co-maker, his remedy is against the
co-maker, who was, like him, a judgment debtor. Thus, the Zions
assignment to Alco (taken after one judgment debtor paid the
judgment) does not permit foreclosure on land in which the non-

paying co-maker once had an interest.
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ARGUMENT

I. THE COURT SHOULD DISMISS ALCO'S APPEAL FOR LACK OF SUBJECT
MATTER JURISDICTION.

After Lorin Pace, judgment debtor to Zions on his
promissory note, paid Zions, Alco took an assignment and then
gave notice of foreclosure on the Store Tract. Alco's notice

prompted this suit, which the Blodgetts won on summary judgment.¥

* Alco argues at some length that summary judgment should
not have been granted to the Blodgetts because it was supported
by an affidavit based on information and belief concerning
business and attorney-client relationships between Lorin Pace and
Betty Purcell. This Court may take judicial notice of the
documents upon which the affidavit was based. First, Lorin Pace
is a maker of a promissory note with Betty Purcell to Zions dated
July 7, 1971 for the amount of $27,262.59 payable on demand.

(Ad. 12.) Zions subsequently took a default judgment against
Lorin Pace for non-payment of the note on March 3, 1976. (Ad.
31.) He paid Zions $27,262.59 pursuant to that judgment on
August 31, 1984. ( Ad. 11.) The Court may properly infer that,
when a person signs a promissory note with another person, there
is some relationship between them. Since the relationship
evidenced by a promissory note involves money and debt, that
relationship may be presumed to involve business.

As to an attorney-client relationship between Lorin Pace and
Betty Purcell: Lorin Pace appears as attorney of record for
Betty Purcell in Blodgett I from 1974 to 1976, when there was a
motion for leave to withdraw as of counsel. (Ad. 13.) He was an
attorney for the defendants and respondents, including Betty
Purcell, in the Blodgett's appeal to this Court in Blodgett I.
Blodgett v. Martsch, 590 P.2d 298, 300 (Utah 1978). Also, on
November 8, 1973, Joe Martsch, Betty Purcell's husband at the
time Valley Bank foreclosed on the property, conveyed a one-half
undivided interest in the Store Tract to Water Park, which was
solely owned by Betty Purcell. Lorin Pace witnessed and
notarized the Martsch deed. (Ad. 10.) These documents evidence
an attorney-client relationship between Lorin Pace and Betty
Purcell and demonstrate that Lorin Pace was or had reason to be
familiar with Betty Purcell's corporate holdings and business.

As her attorney in Blodgett I he knew that the Blodgetts had
filed a lis pendens on the Store Tract.
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Utah Code Ann. §42-2-5 requires persons who carry on,
conduct or transact business under an assumed name to register
that name with the Division of Corporations and Commercial Code,
to maintain a registered office and to appoint a registered agent
to receive process. Stanley Pace and Allan D. McComb have no
registration of Alco Investment as an assumed name under which
they conduct or transact their business, and they have not other-
wise complied with the provisions of Chapter 2 of Title 42, Utah
Code Annotated 1953, as amended. Alco's registration expired
September 22, 1984, before Alco attempted to foreclose on the
Blodgetts' land.

Utah Code Ann. §42-2-10 establishes penalties for
failure to register assumed names and provides:

Any person or persons who shall carry on,

conduct or transact any such business under

an assumed name without having complied with

the provisions of this act shall not sue,

prosecute or maintain any action, suit,

counterclaim, cross complaint or proceeding

in any of the courts of this state until the

provisions of this chapter have been complied
with. (Emphasis added).

Thus, persons who fail to register their assumed names and have
otherwise failed to comply with Chapter 2 of Title 42 are legally
incompetent to participate as parties litigant in any of the
courts of this state, including this Court.

In Utah Dept. of Bus. Reg. Etc. v. Public Serv., 602

P.2d 696, 699 (Utah 1979), this Court stated:

Generally, a court's lack of jurisdiction
over the subject matter of a dispute may not
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be waived by the parties, and may be raised

by the court sua sponte. Likewise, a court

may not, when moved by an inclination to

reach the merits of a particular case, ignore

the fact that the case falls outside its

legally proscribed domain.

This Court should dismiss any action pending before it when it
lacks jurisdiction over the subject matter of a dispute.

The jurisdiction of this Court in appeals taken from
the district courts, such as the instant proceeding, depends upon
the timely filing of a notice of appeal with the Clerk of the
District Court under Rule 4, Utah Rules of Appellate Procedure.
To file such a notice, a party must be legally competent to sue,
prosecute or maintain actions in Utah courts.

Alco and its partners are not legally competent to
prosecute their appeal before this Court. It follows, therefore,
that being incompetent to prosecute or maintain their appeal, the
notice of appeal they filed was void; and, the time for appeal in
this matter having expired long ago, this Court is now without
subject matter jurisdiction to proceed further and determine the
merits of this case. Accordingly, the Court should dismiss the
appeal for lack of jurisdiction.

II. THE RIGHTS OF ZIONS (AND CONSEQUENTLY ANY RIGHTS OF ITS
ASSIGNEE ALCO) TO THE STORE TRACT WERE EXTINGUISHED BY THE JUDG-
MENTS AND ORDERS RENDERED IN BLODGETT I AND BLODGETT II; ACCORD-

INGLY, THE TRIAL COURT IN BLODGETT III PROPERLY ENTERED SUMMARY
JUDGMENT QUIETING TITLE TO THE STORE TRACT IN THE BLODGETTS.

Although the Blodgetts respectfully submit that this

Court lacks subject matter jurisdiction to examine the merits of
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this appeal, they believe that the facts are such that the trial
court's judgment in their favor must be affirmed. Although the
underlying facts are extensive and the law somewhat complex,
careful analysis demonstrates that the Blodgetts are proper
owners of the Store Tract because of the doctrine of lis pendens
recognized in Utah and elsewhere.

A. By Virtue Of The Doctrine Of Lis Pendens, Zions And

Alco Are Bound By The Trial Court's Disposition Of The Store
Tract Pursuant To The Terms Of The Settlement Order In Blodgett I

And Blodgett II.

In their brief, the Appellants state:

In any case, when Judge Durham decided on

May 16, 1979 that Betty Purcell had owned the

property since September 30, 1977, it was

conclusively established that Water Park had

no interest in the property on May 1, 1979

when the Blodgetts obtained their default

judgment against Water Park.

(App. Br. p. 8).

If, as Judge Durham recognized and held in Zions II,
ownership in Betty Purcell (through Water Park, which had a one-
half undivided interest from Joe Martsch) was conclusively
established as of September 30, 1977, then Zions took its
judgment against Betty Purcell and sought to file a judgment lien
against the Store Tract after the Blodgetts' lis pendens had been
filed in a suit in which Betty Purcell was named as a
defendant. That lis pendens covered any interest in the property
which Betty Purcell had. Consequently, any claim of Zions

against Betty Purcell's interest in the property is subject to

the lis pendens and was extinguished as against that property
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when the Blodgetts prevailed in their suits against Betty
Purcell. Accordingly, summary judgment was properly granted to

the Blodgetts in Blodgett II.

The Blodgetts recorded a lis pendens on the Store Tract
on November 4, 1974. The order in Zions II vested a one-half
undivided interest in the Store Tract in Betty Purcell, which was
immediately subject to the Blodgetts' original claim and lis
pendens. Since the August 13, 1976 default judgment againt Betty
Purcell in Zions I had been vacated, Zions had no judgment
against Betty Purcell on the date that Judge Durham recognized
Betty Purcell's one-half undivided ownership of the Store
Tract. Zions acquired no colorable claim against Betty Purcell's
interest in the Store Tract until June 1, 1979, when it obtained
a default judgment against her. (Even if that default judgment
were to relate back to September 30, 1977, it is still subsequent
to the Blodgetts' 1974 lis pendens.) Thus, by virtue of the
doctrine of 1lis pendens, Zions (and consequently Alco as its 1985
assignee) is bound by the trial court's disposition of Betty
Purcell's interest in the Store Tract to the Blodgetts pursuant

to the terms of the Settlement Order entered in Blodgett I and

Blodgett II. Since Zions never sued Joe Martsch, it had no claim

against him, and the one-half interest in the Store Tract which
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