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IN THE SUPREME COURT

FOR THE STATE OF UTAH

WILLIAM D. BLODGETT and )
FLORENCE G. BLODGETT,
his wife, )
Plaintiffs—-Respondents, ) Case No. 860115
vs. )
ZIONS FIRST NATIONAL BANK, )

STANLEY L. PACE and ALLAN
D. McCOMB, individually and )
d/b/a ALCO INVESTMENT, and
DOES 1 - 10, )

Defendants—Appellants. )

REPLY BRIEF OF APPELLANTS PACE AND McCOMB

RESPONSE TO THE BLODGETTS' MOTION
TO TAKE JUDICIAL NOTICE

As a basis for their argument in this case, the
Blodgetts ask this court to take judicial notice of the court
files in two consolidated actions commenced by the Blodgetts
in the 1970's against Betty Pursell and other defendants.
The consolidated cases were dismissed with prejudice by Judge
Baldwin in May, 1980. Pace and McComb have no objection to
such motion in regard to documents in the consolidated cases
if this court also takes notice of related documents filed

in those cases which documents are directly adverse to the
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Blodgetts' current position. Pace and McComb object to the
Blodgetts' motion to take notice of a 1986 letter from an
attorney on the primary ground that such is not a proper subject
for judicial notice and is at best an improper attempt to
contradict the filed notice that Pace and McComb are the
assignees for value of the Zions' judgments. (See R. U4T7-48).
The additional documents contained in the consolidated cases
which documents should also be noticed by this court are
identified in the following varagraphs. Copies are included
in the addendum.

1. As support for their present argument, the
Blcdgetts cite in their brief the somewhat indefinite oral
stipulation of December, 1579 in the consolidated cases but
then for some unexplained reason neglect to mention that some
three months after the indefinite oral stipulation, the Blodgetts'
counsel prepared, signed and filed a written stipulation in
the consolidated cases in March, 1980 which written stipulation
agreed on a dismissal with prejudice but did not provide for
quieting title to the proverty in the Blodgetts. The written
stipulation is the basis for Judge Baldwin's order of May,
1980 dismissing the consolidated cases with prejudice and without
quieting title. Like the written stipulation, Judge Baldwin's

order was also prepared by counsel for the Blodgetts. Copies
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of the 1980 written stipulation (A) and order (B) are included in the
addendum to this brief and identified by the noted letter symbols.
2. After the appeal in this present case was filed
in February, 1986, the Blodgetts filed a motion with Judge
Dee in March, 1986 in the consolidated cases and like their
failure to disclose the written stipulation to this court,
their motion and memorandum to Judge Dee did not mention the
written stipulation but on the basis of the oral stipulation
only asked Judge Dee under Rule 60(b) to set aside the order
of dismissal by Judge Baldwin in May, 1980 and grant a judgment
of quiet title. It should also be noted that contrary to their
memorandum to Judge Dee, which cites Rule 60(b), the Blodgetts'
brief to this court states on page 16 that their March, 1986
motion to Judge Dee was "to correct a clerical error." Copies of
the Blodgetts' motion (C) and memorandum of points and authorities (D)
in support thereof citing Rule 60(b) to Judge Dee are in the
addendum.
3. In regard to their March, 1986 motion to Judge
Dee in the consolidated cases to set aside Judge Baldwin's
order and to grant a Judgment of quiet title, the Blodgetts
served Betty Pursell, who lives in Idaho, with their notice,
motion and memorandum but did not serve Betty Pursell with

a notice to appoint a successor legal counsel or appear in
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person as required by §78-51-36 U.C.A. (1953). A copy of
Betty Pursell's affidavit (E) stating that she did not realize
she should appear personally is in the addendum. Counsel for
the Blodgetts was informed that Betty Pursell's counsel in
the consolidated cases was no longer representing her. A
copy of the affidavit of the Blodgetts' counsel (F) stating such
knowledge is in the addendum.

4, In May, 1986 when Betty Pursell did not appear,
either in person or by counsel, Judge Dee granted the Blodgetts'
notion to set aside the 1980 order and quiet title in the
Blodgetts. The May, 1986 order signed by Judge Dee was prepared
by the Blodgetts' counsel. A copy of Judge Dee's May, 1986
order (G) setting aside Judge Baldwin's 1980 order is in the
addendum. The May, 1986 order differs in a number of substantive
particulars from a later amended order prepared by the Blodgetts'
counsel and signed by Judge Dee as stated in the next paragraph.
For some unexplained reason, Judge Dee's May, 1986 order is
also not mentioned in the Blodgetts' brief in this case.

5. Therafter in August, 1986, the Blodgetts obtained
an amended order from Judge Dee in the consolidated cases
without filing a written motion for or giving notice of such
amendment. A copy of Judge Dee's amended order (H) of August,

1986 is in the addendum. The word "Amended" is written in
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ink on the order contained in the official file. It should

be noted that there is no explanation why the handwritten

word "Amended" does not appear on the copy of the August, 1986
order included in the Blodgetts' brief in this case although
the date and Judge Dee's signature are identical. It should
also be noted that the added paragraphs in Judge Dee's amended

order of August, 1986 pertaining to its nunc pro tunc effective-

ness and dismissal with prejudice are not merely cosmetic but
substantively enlarge the scope of his May, 1986 order.

6. Like the other unexplained omissions by the
Blodgetts stated above, the Blodgetts' brief in this case does
not mention that Judge Dee's August, 1986 order in the
consolidated cases was the replacement for and substantially
changed his prior order of May, 1986.

7. The Blodgetts did not give Betty Pursell notice
of any motion to seek an order amending Judge Dee's May, 1986
order. See the affidavit of Betty Pursell in the addendum.

8. On or about September 11, 1986 Betty Pursell
filed a motion to set aside Judge Dee's August order
and obtained an extension of time to file an appeal. Copies
of the motion to set aside (I) Judge Dee's August order
and the order extending the time to appeal (J) are in the addendum.

Betty Pursell's motion was heard on September 24, 1986. As
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of the date hereof Judge Dee has not ruled on Betty Pursell's
motion to set aside the amended order of August 13,

1986.

9. On or about September 15, 1986, the Blodgetts
filed yet another motion with Judge Dee in the consolidated
cases and for the first time asserted that Rule 60(a) was
applicable to correct a "clerical" error in Judge Baldwin's
May, 1980 order. On September 26, 1986 Judge Dee signed the
third 1986 order prepared by the Blodgetts' counsel quieting
title in the Blodgetts. Copies of the Blodgetts' September,
1986 motion (K) and supporting memorandum (L) and Judge Dee's order (M)
of September 26, 1986 are in the addendum. It should be noted
that although Rule 60(a) was first mentioned and relied on
in the Blodgetts' motion of September 15, 1586, the order
prepared by the Blocdgetts' counsel and signed by Judge Dee
on September 26, 198% specifically cites the hearing of May
2, 1986 as a basis for granting the motion and does not state
that the order amends or replaces the two prior orders signed
by Judge Dee in May and August, 1986, which prior orders also
cite the hearing on May 2, 1936.

10. Because the extension of time to appeal was
due to expire, Betty Pursell filed a notice of appeal in the
consolidated cases on Octcber 10, 1986. A copy of her notice

of appeal (N) is in the addendum. Betty Pursell also filed an
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amended notice of appeal with the complete caption of the
consolidated cases on October 14, 1686, a copy of which is
in the addendum (O).

11. Although the Blodgetts have argued at length
in their brief that they are equitably entitled to prevail
in this case, Betty Pursell's affidavit shows that contrary
to their assertions of damage, the Blodgetts benefitted very
substantially in the transaction with her in addition to
retaking possession of the property. See the affidavit of
Betty Pursell in the addendum.

12. The Blodgetts brought this present action
against Stanley L. Pace and Allan D. McComb individually as
well as d/b/a Alco Investment. While it seems clear that the
Blodgetts cannot object to Pace and McComb defending themselves
individually, it is not clear whether the Blodgetts can properly
now object to the lapsed certificate for Alco Investment.
Nonetheless, to avoid the question, Pace and McComb have assigned
the Zions' Judgments to themselves in their own names as tenants
in common. Included in the addendum 1s a notarized copy

of said assignment (P).

DISCUSSION

As shown by the facts stated above, the Blodgetts'

1986 acts and omissions by which they sought to set aside Judge
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Baldwin's dismissal and obtain a judgment of quiet title in
the consolidated cases and then their request for this court
to take judicial notice of other matters emphazises the
impropriety of the summary judgment in their behalf in this
case. They have attempted to transform Judge Baldwin's 1980
order into a judgment of quiet title by not disclosing their
own 1980 written stipulation which wduld supersede the prior
indefinite oral stipulaticn they have cited both to this court
and to Judge Dee. The written stipulation clearly indicates
that Judge Baldwin's order was in accord with the parties'
intentions in 1980.

The Blodgetts' first moticn to Judge Dee in March,
1986 in the consolidated cases relied on Rule 60(b) and the
oral stipulation as the authority for setting aside Judge
Baldwin's 1980 order and granting a judgment of quiet title.
Rule 60(b) requires that a motion for relief from a judgment
"shall be made within a reasonable time and for reasons (l);
(2), (3), or (4), not more than three months after the judgment,
order, or proceeding was entered or taken." Thus, under sub-
. sections (1) through (4), any motion alleging mistéke, in-
advertence, surprise, or excuseable neglect. newly discovered
evidence, fraud or misrepresentation or where the summons has

not been personally served, must be made within three months.
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A motion for any other reascn under Rule 60(b) must be

brought within a reasonable time. It is doubtful whether the
six year period from 1980 to 1986 before any motion was made
would be considered a reasonable time to wait. Moreover,

it is without question that the Blodgetts were put on notice
in April, 1985 (R. 22-23) that Pace and McComb intended to
execute on the property and yet it was almost a year later
when the Blodgetts made their first motion to Judge Dee under
Rule 60(b).

On September 15, 1986 the Blodgetts shifted their
reliance for authority in the consolidated cases from Rule
60(b) to Rule 60(a) and alleged a clerical mistake in Judge
Baldwin's order which allegedly could be corrected by Judge
Dee. On September 26, 1986 Judge Dee signed the Blodgetts'
proposed order whose provisions are identical to the amended
order Judge Dee had previously signed on August 13, 1986.
Presumeably Judge Dee's September, 1986 order supersedes his
earlier order included in the Blodgetts' brief to this court.
In any case, it is clear that there is no clerical mistake
to be corrected under Rule 60(a). The changes which the
Blodgetts requested Judge Dee to make were substantial. The
entire subject of quiet title including a lengthy legal des-
cription is a substantive addition and could not be considered

merely a clerical mistake in recording the judgment.
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Moreover, it is difficult to conclude that Judge
Baldwin's order was the result of a clerical error in light
of the 1980 written stipulation prepared, signed and filed
by the Blodgetts which written stipulation did not cover the
matters the Blodgetts now want to add. Judge Baldwin did
exactly what he was asked to do by the written stipulation
and by the written order prepared for his signature by the
Blodgetts' counsel.

This court has previously dealt with motions under
Rule 60(a) to correct alleged clerical mistakes. 1In

Richards v. Siddoway, 24 Utah 24 314, 471 P.2d 143 (1970),

it was determined that a clerical error is one which is made

in wrongly recording a Jjudgment rather than in rendering a
judgment. In the present case, it is clear that Judge Baldwin's
order was based on the written stipulation prepared, signed

and filed by the Blodgetts' counsel. Thus, 1t would seem

that there was no mistake in either rendering or recording

Judge Baldwin's order which faithfully followed the parties'

written stipulation. In Lindsay v. Atkin, 680 P.2d 401 (UT

1984), the trial court signed an order submitted by counsel
for defendant Parrish Tools dismissing Parrish Tools from the
case with prejudice prior to judgment. Thereafter, judgment
was rendered against defendants Atkin and Nyberg, who after

they had satisfied the judgment instituted an action against
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Parrish Tools asking for indemnification or contribution.
Parrish Tools asserted the dismissal with prejudice as a bar.
Atkin and Nyberg then asked for relief from the dismissal
with prejudice under Rule 60(a). This court stated @ 680 P.2d
402 that:
Rule 60(a) is not intended to correct

errors of a substantial nature, particularly

where the claim of error is unilateral. The

fact that an intention was subsequently

found to be mistaken would not cause the

mistake to be "clerical."

In their brief, the Blodgetts omit relevant facts,
assert many irrelevant matters and then go to great lengths
to criticize Lorin Pace and include a large number of state-
ments that are not only gratuitous innuendoes and conclusions
but are wholly unsubstantiated in the record and are not
pertinent to the issue before this court. The obvious purposes
of such omissions, criticism and irrelevant assertions are
to gain sympathy for the Blodgetts by wrongly creating a villain
who can be blamed for the problem and to divert the court's
attention from the Blodgetts' written stipulation on which

Judge Baldwin's order is clearly based. There may be reasons

for the lack of candor but those reasons do not justify that lack.

CONCLUSION

Notwithstanding the assertion of irrelevant
matters and the failure to disclose pertinent facts,

the 1issue in this case remains the same, 1i.e.,
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whether Zions' judgment liens were extinguished by Judge
Baldwin's order. Certainly the Blodgetts' 1lis pendens

terminated with Judge Baldwin's order which did not quiet
title. Pace and McComb are entitled to judgment in their

favor.

Respectfully submitted this 22nd day of October,
1986.

Aﬁpellants Pace and McComb

CERTIFICATE OF SERVICE

I hereby certify that I mailed four copiles of the
foregoing Reply Brief to Messrs. Robert M. Dyer, Lester A.
Perry, James J. Cassity, and Ms. M. Karlynn Hinman, of Kirton,
McConkie & Bushnell, 330 South 300 East, Salt Lake City, UT

84111, postage prepaid, this 22nd day of October, 1986.
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JOSEPH C. RUST
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Attorneys for Plaintiffs
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,

STATE OF UTAH
* kX * x

WILLIAM p. BLODGETT and )

FLORENCE G. BLODGETT,his

wife,
) STIPULATION OF DISMISSAL
Plaintiffs,
vs.
) Civil No. 223407 and
JOE MARTSCH, BETTY PURCELL, C-78-8017
aka BETTY PURCELL MARTSCH, (Consolidated)
et al., )

Defendants.

)

* k * * * * * * *

Plaintiffs and defendants Betty Purcell Martsch, Raco Car
Wash Systems, Inc. and Water Park Corporation stipulate and
agree as follows:

1. To the extent that judgment has not heretofore been
entered, the Complaint of plaintiffs against the said defendants
and specifically any claim of plaintiffs against defendant
Betty Purcell Martsch with regard to the property in question
are to be dismissed with prejudice.

2. Any and all counterclaims by the defendants are to
be dismissed with prejudice.

3. The judgments heretofore entered against defendants
Raco Car Wash Systems, Inc. and Water Park Corporation are deemed
paid and satisfied.

4. Any monies on deposit, specifically including the sum of
$2,450 heretofore deposited by Michael Roll dba Aaron's Cotton-
wood Mowers as property rentals, are to be paid to plaintiffs.

5. Judgments heretofore entered against any of the said

defendants by the court will not be appealed to the Supreme Court




TON & McCONKIE
TORNEYS AT LAW
30 S THIRD EAST
T LAKE CITY UTAH

~ T

of the State of Utah.

6. Each party is to bear its own costs.

Dated this 20 day of March, 1980.

KIRTON & McCONKIE

fW@

’RONALD C, BARKER
Attorney for Betty Purcell

STATE OF UTAH ) sg
COUNTY OF SALT LAKE )
|, THE UNDERSIGNED, CLZSK OF THZ DISTRICH
COUAT GF SALT LAKE SCUNTY UT Y OO ~Z7E3Y
CERTIFY THAT THE A% !EXED iND FCPIGOIA G 1S
A TRUE AND FULL STV CF a4 O coTu-
MENT CN FILE 14 WY CFT02 A3 SLD K.
WITNESS MY RAND 38,32 L oF SA.D COLURT
™IS DAY OF ff’-’ﬁﬁfé A
oIX DLEY. CLER ‘
M. ouaN =
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RTON & MCCONKIE |
TTORNEYS AT LAW |
330 S THIRD EAST

AT LAKE CITY UTAH ’

—

FILMED|

JOSEPH C. RUST

KIRTON & McCONKIE
Attorneys for Plaintiffs
330 south Third East

Salt Lake City, Utah 84111
Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,

STATE OF UTAH

k * Kk Kk k * *

WILLIAM [D. BLODGETT and

FLORENCE G. BLODGETT, his )
wife,
Plaintiffs, ) ORDER
vs.
JOE MARTSCH, BETTY PURCELL, ) Civil No. 223407 and
aka BETTY PURCELL MARTSCH, Cc-78-8017
et al., (Consclidated)

Defendants.

Upon the Stipulation of counsel and for good cause appearing,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that to the
extent judgment has not heretofore been entered, the Complaint
of plaintiffs against defendants Betty Purcell Martsch, Raco
Car Wash Systems, Inc., and Water Park Corporaticn 13 hereby
dismissed with prejudice and any and all counterclaims of said
defendants are hereby dismissed with prejudice, and each party
to bear its own costs.
IT IS FURTHER ORDERED that the sum of $2,450 on deposit
with the court in this case be paid over to plaintiffs by the

clerk of the court.

v

Dated this 7/  day of //{M'1980 .//
///

P
-
/ " — /-/’:'\
P —T
/,//«' .o

Camzezl S T L,:(// te/_ <

&,

STATE OF UTAH ) o8
COUNTY GF 3ALT LAKE )
|. THE UNDERSIGNED, CLERK OF THE DISTRICI
COURT CF SALT LAKE COUNTY, UTAH, DO HERE3Y
CERTIFY THAT ThE At-iiE €D AND ~2RZCONG IS
A TRUE ARD "ULL CCFY OF AN CM3iMAL J0CU-
MENT ON F LS "2 WY <F o7 48 2.2 4 CLERK
WITNESS MY WAMD Al 3EAC OF SAd SCLAT
THIS (21 DAY OF 19

H. DMO%’ ND! CLERK ~ -
By Mwﬂ.ﬁm
/

ERNEST\_ F. BALDWIN, JUDGE
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Lester A. Perry - A2571 §Q
Robert M. Dyer - A0495

KIRTON, McCONKIE & BUSENELL

330 South Third East

Salt Lake City, Utah 84111

Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, nis wife,

-~

MOTICON TO SET ASIDE
ORDER OF DISMISSAL AND
ENTER JUDGMENT OF QUIET TITLE

Plaintiffs,
VS.

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,

Civil No. 223407 and
C-78-8017 (Consolidated)

e N e’ N N et e el S N

Defendants.

Plaintiffs move the court to set aside the order of
dismissal against defendant Betty Purcell Martsch, signed May 5,
1980, and entered May 5, 19306, and further move the court to enter a
quiet-title judgment against said defendant on plaintiffs' behalf.

This motion is supported by the accompanying Memorandum of
Points and Authorities and affidavits.

DATED this [215 day of March, 19856.

KIRTON, McCONKIE & BUSHNELL

STATE OF UTAH

COUNTY OF SALT LAKE ) 58

|, THE UNDER3IGNED, CLERX OF THE DISTRICS
COUPT OF 3147 LAKE COUNTY, UTAH, DO MEIEDY
CERTIFY TAAT THE 4, 5450 AMD FOAZAG.NE 18
A TRUT AND Filll G5V OF At 01N AL DOCL.
MENT CM TLE 18 M CF-0m AS 3.2 O Tt

WITNEPS MY rinD 7!’; IR OF BAID o / -
2 s - o .,',ZAI.T
TH!S‘%L cavcr LR 19 ..é’ /

H. DIXOWRINDLEY, CLzR%”  /
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Lester A. Perry - A2571
Robert M. Dyer - A0495
KIRTON, McCONKIE & BUSHNELL
330 South Third East

Salt Lake City, Utah 8411l
Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife,
MEMORANDUM OF POCINTS AND
AUTHORITIES IN SUPPORT OF
MOTION TO SET ASIDE ORDER
OF DISMISSAL AND ENTER
JUDGMENT OF CUIET TITLE

Plaintiffs,
vVs.

JOE MARTSCH, BETTY PURCELL,

aka BETTY PURCELL MARTSCH, Civil No. 223407 and
C-78-8017 (Consolidated)

Defendants.

N N’ N N el e N e N e S

Plaintiffs, William D. Blodgett and Florence G. Blodgett
(hereinafter referred to as "the Blodgetts"), submit this Memorandum
in support of their Motion to Set Aside Order of Dismissl and Enter

Judgment of Quiet Title.

STATEMENT OF FACTS

1. The Blodgetts sued Betty Purcell, aka Betty Purcell
Martsch, aka Betty Purcell Alexander (hereinafter referred to as
"Purcell"), for the return of certain real property in which Purcell |
wrongfully obtained an interest. A Lis Pendens was recorded at the

time this lawsuit was commenced on November 4, 1974. This action is
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the case at bar and is known as Blodgett v. Purcell, et al.,

consolidated Civil Nos. 223407 and C-78-8017.
2. After six years of litigation and one trip to the
Supreme Court, the parties were ready for trial. On December 7,
1979, a pretrial settlement conference was held before the Honorable
Ernest F. Baldwin, Jr. At that conference, the parties read a
complete settlement into the record. With respect to the dispute
between the Blodgetts and Purcell, settlement was agreed to as
follows:
a. Purcell's 1interest 1in the subject real property

would bpbe quieted in the Blodgetts and Purcell would give the

Blodgetts a quit-claim deed to her interest,

b. The parties would jointly release each other from
all other claims of the Complaint and Ccunter-Claim and Purcell
would be dismissed.

3. Attached hereto is a copy of the transcript of this
settlement conference. The quit-claim deed was obtained, but a
judgment of quiet title was not entered due to an oversight of the
parties. The Blodgetts believed tnat they had received clear title
to their property by virtue of Purcell's gquit-claim deed. However,
several months prior to the quit-claim deed, Zions Bank took out
judgment against Purcell, a <copy of which 1is attached, for
$27,262.59 prircipal, interest and attornev's fees. The judgment

was based on a loan and promissory note. (The amount of the
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judgment after fees and interest is presently approximately
$50,000.) A judgment lien attached to Purcell's interest in the
real property before she quit-claimed her interest to the Blodgetts.
The Blodgetts were unaware of this fact at the time.

4, A similar judgment, a copy of which is attached, wac
previously awarded to Zions Bank against Mr. Loren Pace (hereinafter
referred to as "Pace"), a co-signer on the Purcell promissory note.
Pace was Purcell's attorney and initially represented Purcell in the

Blodgett v. Purcell action, the case at bar. Pace was not initially

pursued by 2Zions while he was a member of the Utah State
Legislature. However, Zions thereafter pursued collection from
Pace. Pace paid the judgment in full and the judgment and its
underlying judgment lien were assigned to Alco Investment. Alco
Investment is a "DBA" of Pace's son, Mr. Stanley Pace. Mr. Stanley
Pace executed on the subject real property asserting an alleged
interest superior to the interest of the Blodgetts by virtue of the
assignment of the Zions judgment lien. (See Affidavit of William D.
Blodgett hereinafter "Blodgett Affidavit".)

5. Blodgett brought an action to stay the execution and
terminate any claimed interest of Zions. This action is known as

Blodgett v. Zions First National Bank, et al., Civil No. C85-3348.

On December 16, 1985, oral argument was heard on cross-motions for
summary judgment between the Blodgetts and Alco Investment concern-

ing their separate claims against the property. Judge Sawaya

|
t
!
!

|
x
|
i
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subsequently ruled on behalf of the Blodgetts extinguishing and
terminating any alleged interest of Zions, Pace and Alco Investment
in the real property. A copy of the Summary Judgment is attached.
Alco Investment has appealed.

6. The Blodgetts have hereby moved this court to set aside

the dismissal of Purcell in the Blodgett v. Purcell, et al. case,

Consolidated Civil Nos. 233407 and C-78-817 and enter judgment of
quiet title against Purcell which would terminate and extinguish
Purcell's interest in the real property. This judgment of quiet
ticle formed the fourdation ¢f the settlement at the pretrial
settlement conference held on December 7, 1979, and was agreed to by
the parties.

7. Pace withdrew as Purcell's attorney during the six year

period of litigation of the Blodgett v. Purcell, et al. case and was

replaced by Mr. Ronald C. Barker. Mr. Barker has been contacted
concerning the present motion before the court and has indicated
that he "wants nothing to do with Purcell." Evidently, she aban-
doned him with an unpaid attorney's fee. Mr. Barker gave the
Blodgetts his last xnown address of Purcell, Route 1, Third East,
Rupert, Idaho 83350. The Blodgetts have attempted to personally
serve Purcell with the pleadings surrounding their present motion.
(See Affidavit of Lester A. Perry.)
ARGUMENT
Rule 60(b) allows the court to set aside an order or

judgment for any reason justifying relief from the operation of the




order or judgment. The trial court is granted great discretion on

whether the order or judgment should be set aside.

The Blodgetts have asked the court to give them nothing

more than what they originally sued for and what was agreed to in

the pretrial settlement conference, i.e. termination of any claim of!

Purcell in the 'real property and conveyance of clear title to the
Blodgetts. The Blodgetts believed that Purcell was conveying clear

title to them by virtue of the quit-claim deed. They were unaware

i
]

of the Zions Bank judgment against Purcell entered several months

before the quit-claim deed. Therefore, the quiet-title judgment was

overlooked by the parties even though it was the basis of the|

i

I
settlement. It should now be entered. '

DATED this [ZIF day of March, 1986.

KIRTON, McCONKIE

OF UTAH )
scgg:w OF SALT LAKE )~ - e
iy UNQE?}?J{?\::?D&E%E‘!I( ?‘fs; =0 HERESY
COUAT OF SALT LAKE COUNTY, UTaH, B0 HEREEC
CERTIFY THAT THE M e e aiiaL DOCU-
GE;;?T" 5@? CILE i MY OFFICE 13 sucH c'.%aﬁﬁ
WITNEEE MY ABND A3 ;%._ <A ©
THIS DAY OF
H. DIXON HMCLEY, CLERK
/~/"’—\\
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IN THE THIRD DISTRICT COURT IN AND FOR

SALT LAKXE COUNTY, STATE OF UTAH

WILLIAM T. BLODGETT, and
FLORENCE G. BLODGETT, His wife,

Plaintiffs,
vs.

JOE MARTSCH, et al.,

Defendants.

se s ee 8 0 0

0

Case No. C-78-8017
223407

COPY

TRANSCRIPT OF PROCEEDINGS

December 7,

1979

BEFORE THE HONORABLE ERNEST F. BALDWIN, JR.

District Court

A PPEARANCES:

For the Plaintiffs: JOSE

Judge

PH C. RUST

DAN S. BUSHNELL
Attorneys at Law
336 South 300 East
Lake City, Utah €4111

Salt

For the Defendants: RON BARKER
Attorney for Defencant, ?Purcell

2870

South State St.

Salt Lake City, Utah 84115

WALTER R. ELLETT
Attorney for Defendant Ashworth

5085
Murr

COPY &
Atto

& T=

80 West Brcadway,

Scuth State St.
ay, Utah 84107

NG H. DIELE
HASLAM
rneys for Valley Bank & Trus
nney
7300

Salzt

Lz%e City, Utah

84102
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MR. BIELE: Mr. Biele and Mr. Haslam reoresent-
ing Valley Bank and Trust and Tenney. We have agreed
to settle this on payment of $18,000.00 and complete
dismissals with prejudice of the entire action. Bo'h
sides.

THE COURT: In both cases?

MR. BUSENELL: All cases.

THE COURT: There are only two cases. They
are consolidated.

MR. BARKER: That is correct.

THE COURT: You are associated with Mr. Biele?

MR. HASLAM: I am.

THE COURT: Do you so stipulate, Mr. Barker?

MR. BARKER: Yes. Our stipulation includes
both cases.

MR. BUSHNELL: State who you represent first.

MR. BARKER: I represent Betty Purcell and
Water Park Corporation. In the two consolidated cases
our stipulation is we dismiss all of our claims and
counterclaims and rights of apveal and quit-claim any
right, title or interest in and to the real broverty

involved in exchange for a complete and total release
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by Blodgetts in both
their judgment.
THE COURT:
MR. BARKER:
MR. KUST:
IMR. BARKER:

attorney's fees.

MR. BUSHNEL

THE COURT:

cases as to theilr claims and as to

You mean satisfy the judgment?

That 1s correct.

Each party bear their own costs and

L: Could we go this way --

Okay.

MR. BUSHNELL: Yes.

MR. ELLETT:

it is proposed we pre

I represent Wayne Ashworth and

sent to the Court the fact that

Mr. Ashworth will contribute the sum of $2,000.00 to

the final settlement of this matter and in exchange for

a full and comolete =~
THE COURT:
they are making no --
of liability or Zfault
ouroose of -- et cete
MR. ELLETT:
MR. BARKER:

THEE COURT:

eleczse and Jismissal of the actidhs.
Everybody will stipulate and say
this is nct regarded as an acdmission
on anvbodys' part but, for the
ra?
Yes.
Yes.

Mr. Bushnell and Mr. Rust on behalf
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of the --

MR. RUST: Yes, we represent the Plaintiffs,
the Blodgetts and we accept the offers making a
total cash settlement of $20,000.00 plus the releasrs
as mentioned here.

THE COURT: Who 1is going to prevare them? Let
me say, may I have them by the end -- before the end
of the year?

MR. BUSHNELL: Lets do it cuicker than that.

THE COURT: Yes, you would like it done quicker
but, I don't want it to go past.

MR. BUSHNELL: Gentlemen, can't we say we'll
have this by Wednesday of next week? We have all
reserved this for trial, lets go zhead.

MR. BIELE: Yes.

MR. BUSHNELL: We'll get the guit-claims we
want signed, you get the releases and satisfactions
you want signed. Why don't you prepare the release
you want for the bank and get the check and we'll go
from there. Will that be all.right?

THE COURT: A dismissal with prejudice of the

action.

Y
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MR. BUSHEXNELL: We'll orepare the dismissal.

MR. BARKER: If you want guit-claim deeds,

we are going to mail them to Idaho and get them back.

That is a few days mail time.

MR. BUSENELL: Lets get all of it done plus

that -- well --

Order and

MR. BZRKER: 1If you can do it by the Court
quiet title to the matter --

MR. BUSHNELL: Lets get the deeds too.

THE COURT: All right.

MR. BARKER: Very good.

THE COURT: You are gentlemen and scholars.

(Whereupcn these proceedings were concluded.)
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STATE OF UTAH

R'S CERTIFICATE

COUNTY OF SALT LAKE )

I, ROBERT F. 1&WIS,

C.S.R., an Official Repor*er

of the District Court of the State of Utah, for th=

County of Salt Lzke, do hereby certify that the

foregoing pages,

full, true and correct transcript of the testimony

2 to

5 , inclusive, comprise a

given and the proceedings had upon the hearing of the

above-entitled action on Decenmber 7, 1979

that said transcript contains all of the evidence,

’

and

all

of the objections of counsel and rulings of the Court,

and all matters to which the same relate.

Dated this

18th

day of _ November

1585,

(BeeThny,

Robert F. Lew1s,
License No.
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DeLyle H. Cordie

Attorney for....Plaintiff ...

Address .300. Kennegott. Bldg.
P,
Salt.lake.Citvs. Utah 34133 BL 127 ko 607

Phone ... 307676 2-5-74 - 50944

In the District Court of Sarr take County
State of Utah

ZZIONS FIRST NATICNAL BANK,
a National Associlation,

Pluntiff.... ]UDGMENT BY
vs. DEFAULT

BETTY PURSELL ALEXANDER and
LORIN N. PACE

Defendant..... § TP T

IN THIS ACTION. the defendant. LORIN N. PACE

having been reguiarly served with process, and having failed to appear and answer the plaintiff’s
compiaint filed herein, the legal time for answering having expired, and the default of the said
defendant.... in the premises having been duly entered according to law, now upon application of said
plaintiff.... to the above entitlad court, judgment 1s hereby entered' against said defendant...., in

pursuance of the prayer of said comglaint.

WHEREFORE, by wirtue cf the iaw, and by reason of the premises aforesaid, it is ordered,

adiudged and decreed that said riaintitf.... do have and recover from the said defendant.... the sum

with interest thereun at the rate of.......3 .. ... per cent ner. 8Naum ___ from the date lereof,

uil paid, together with caid piaintff’s costs and disbursements incurred ia this action, amounting

to the sum of $..Twenty-Fuur and 60/1CC ...(.5,29...!30.)...a.nd...‘a.itj;p.nr.g{jas...i'gg.;.._;1 _the.
Amount of Twc Thousand Five Hundred and no/100 ($2,300.00) Dollars
Judgment renderad.............. March A.D., 19.75.

March AD,19

7 //" #,..STERLING_EVANS , Clerk

/ ¢

/ y ey

\/57‘95 COURT A W i Zamacn .
\/I/W s W""—"‘/ -~ By. ... Deputy Clerk

ADTRERTAT TIMAT



\ N\ED FILED [N CLERK'S 2FFICE
e
Salt Lake City, Utah

' JUN 711979

cfag phans. Stk K Dist Gl

Depuy Clerk
John A. Beckstead
CALLISTER,...GREENE..5.. ME3EKER.
Attorney for.Rlaintiff _ g é
Address .800..Xennecott..Bldg.. 5-/- /5 3 /V0 ‘ 9
Salt.Lake.City.,..0tah.84133 ‘; -7-7 7 _ ?, Q0 # AM P

Phone ...531=16.74 i

In the District Court of __ sz e County
State of Utah

ZIONS FIRST NATIONAL BANK,
a National Association,

Plaintiff...., ]UDGNIENT BY
. DEFAULT

BETTY PURSELL ALEXANDER and

LORIN N. PACE, Civil No......232782

Defendant.s..

IN THIS ACTION, the defendant......BETTY.. PURSELL..ALEXANDER

having been regularly served with process, and having failed to appear and answer the plaintiff’s
complaint filed herein, the legal time for answering having expired, and the default of the said
defendant.... in the premises having been duly entered according to law, now upon application of said
plaintiff.... to the above entitled court, judgment is hereby entered against said defendant...., in

pursuance of the prayer of said complaint.

WHEREFORE, by virtue of the law, and by reason of the premises aforesaid, it is ordered,

adjudged and decreed that said plaintiff.... do have and recover from the said defendant.... the sum

......... Dollars,

........... per cent per.. .annum......from Jctcoer 15, 1974
till paid, together with said plaintiff's costs and disbursements incurred in this action, amounting

to the sum of $.32.10. and attorney's. fees. in. the amount 0f $2,509.00.

Judgment rendered.......... June A.D,19.7

WITNESS, the Clerk of said Court, with the seal thereof, attached, this / 5'/' day of

June A.D,19.79..

8Y THE COURT:

W. 8TERLiNg £
e eI MG EVAHS LB sy ayma, ., Clerk
i / - v ~ ’ ﬁ/" 7 5,, %&&:YthﬁK o
l/ //'/ ) / ' }’ Il /‘ ’ ,// '/ v
\_ceM s / /. /(-/40/1;;;1 By.v{fﬁ-««/\ 77k Jee——=Deputy Clerk
District Courf Cudge /

FORM 313 — JUDGMENT RY DEFAULT — x£iLy €O 412 w MIMTM 38 L e



EXHIBIT "B"

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR THE

COUNTY OF SALT LAKE, STATE OF UTAH

WILLIAM D. BLODGETT and )
FLORENCE G. BLODGETT, DEFENDANT BETTY PURSELL'S
his wife, ) AFFIDAVIT IN OPPOSITION TO
ORDER AND JUDGMENT
Plaintiffs, ) OF QUIET TITLE
vsS. )
Civil Neo. 223407
JOE MARTSCH, BETTY PURCELL, ) and C-78-8017
a/k/a BETTY PURCELL MARTSCH,
et al., )
Defendants. )
STATE OF UTAH )
) ss.

COUNTY OF SALT LAKE )
BETTY PURSELL a/k/a BETTY PURCELL, being first duly sworn,
of her own knowledge, states as follows:
1. I am a named defendant in the above consclidated cases.
2. The cases were formally dismissed with prejudice
on May 5, 1980.
3. The 1980 written Stipulation for Dismissal, a copy
of which is attached hereto, was prepared by plaintiffs' counsel.
4., The 1980 written Order of Dismissal with prejudice
was also prepared by plaintiffs' counsel. A copy of said Order
is attached hereto.
5. I was not contacted by plaintiffs or plaintiffs'
counsel from May, 1980 until April, 1986 when I was served with a

new motion by plaintiffs' counsel in the above cases.
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6. I was not served with a notice to appoint new legal
counsel or appear in person.
7. I did not respond to plaintiffs' motion in 1986 because
I was not aware I needed to appear in person, and I believed that
the order in 1980 completely resolved the case and that I did not
need to answer personally any additional proceedings.
8. It was not until September, 1986 when I talked with
my lawyer that I was informed that it would have been prudent for
me to have inquired of counsel.
9. In my transaction with plaintiffs, in addition to
a number of payments made by me, the plaintiffs received the property
back with the extensive improvements I had made on the property,
which improvements cost in excess of $50,000, all of which gave
plaintiffs a substantial benefit in addition to their recovery
of the property. My interest in the property was originally obtained
with the plaintiffs' consent and cooperation.
10. Mr. Lorin N. Pace, my attorney at that time, received
no consideration or benefit for signing the obligation to Zions Bank.
11. I was not informed until September 8, 1986 that
plaintiffs had obtained an order in May, 1986 setting aside the
1980 dismissal.
12. I was never notified that on August 13, 1986 plaintiffs

amended their May, 1986 order.

(cont. on page -3-)




(cont.) -3=-

DATED this /o> day of September, 1986.

futi L

PETTY PURSELL

Personally appeared before me, the undersigned Notary
Public, BETTY PURSELL, who after being duly sworn stated that she
has read the foregoing Affidavit, that the statements made therein
are true and correct to the best of her own perscnal knowledge

and belief, and she executed the same in my presence this Zé%qr
day of September, 1986.

W 72222, / é&/}{@%’

ary Public

My Commission Expires:

iding at: é{é A/(,/( ﬂé,«?’
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Lester A. Perry - A2571
Robert M. Dyer - AQ0495
KIRTON, McCONKIE & BUSHNELL
330 South Third East

Salt Lake City, Utah 84111
Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH

WILLIAM D. BLODGETT and

FLORENCE G. BLODGETT, his wife,
Plaintiffs, AFFIDAVIT OF

LESTER A. PERRY

VS.

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,

Civil No. 223407 and
C-78-8017 (Consolidated)

Tl e e’ P e o’ P P e St N

Defendants.

STATE OF UTAH )
: ss.

COUNTY OF SALT LAKE )

I, LESTER A. PERRY, having been first duly sworn upon oath
depose and state as follows:

1. During all times relevant hereto I have been counsel
for the Blodgetts.

2. Cn March 10, 1986, I spoke with Mr. Ronald C. Barker,
the attorney of record for Ms. Betty Purcell during the latter part

of the litigation within the case at bar. Mr. Barker indicated that

he no longer represented Ms. Purcell and wants nothing to do with
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her. Mr. Barker gave me

1986.

My commission expires:

/21195

SUBSCRIBED AND SWORN to b¢fore me this /”(a

his last known address for Purcell as Route

1, Third East, Rupert, Idano 83350.

DATED this (Qtﬁ day of March, 1986.

KIRTON, McCONKIE & BUSHNELL
/
/

s exr A Peréy

y of March,

//M /

Notary dellc %h and for the
State of Utah ¢

STATE OF UTAH )
COUNTY CF SALT LAKE )

i, THE UNTINASIGYNZED, CLERK OF THE DISTRICY
COURT ©F 3ALT LAKE C-.,‘.."JT LiTEH, DO FIEREBY

8

ettt e gmooe g e g g g
CERTIFY THAYT T 200 L’ o2 . ‘-Gu s\: 3 S
A TRUS A0 FULL L CF 2§ 07 Jimal BOCU-
o F i rmim= A AL i T
MENT C 4 TLE WY T ]
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H. DIXONFAMDLEY, Chige
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Lester A. Perry - A2571
Robert M. Dyer - A0495
KIRTON, McCONKIE & BUSHNELL
330 South Third East

Salt Lake City, Utah 84111
Telephone: (801) 521-3680
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IN THE THIRD JUDICIAL DISTRICT

STATE OF UTAH

COURT FOR SALT LAKE COUNTY

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife,

Plaintiffs,
vs.

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,

P . A I S P e W

Defendants.

C_

ORDER AND JUDGEMENT

OF QUIET TITLE

Civil No. 223407 and
78-8017 (Consolidated)

Be it remembered that Plaintiffs'

Motion To Set Aside

Order of Dismissal and Enter Judgement of Quiet Title came for

hearing before the Honorable David B. Dee,

court on May 2, 1986,

of the above entitled

at the hour of ten o'clock a.m.

Plaintiff was present by and through its

counsel of

record, Mr.

Defendant, Betty Purcell,

present, either in person or through counsel;

having been previously served with Plaintiffs’

aka Betty Purcell Martsch,

Lester A. Perry, of Kirton, McConkie & Bushnell.

was not

said defendant

Motion and the

associated pleadings by personal service on April 1, 1986.
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The court being fully advised in the premises and having
considered the Motion of plaintiff hereby orders, adjudges and

decrees:
1. The Order of Dismissal against defendant Betty
Purcell, aka Betty Purcell Martsch, signed and entered May 5,

1980 by the Honorable Earnest F. Baldwin Jr., is hereby set

aside.

2. Judgement 1is hereby entered against Betty
Purcell, aka Betty Purcell Martsch, quieting Title of all right,
title and interest of said defendant within the following
identified real property in and to the plaintiffs', William D.
Blodgett and Florence G. Blodgett. The real property to which
this quiet title judgement applies is located within Salt Lake
County, State of Utah, and is more particularly identified as:

Beginning at a point in the center of Highland Drive

on the projected North line of Vine Street (6100 South),
said point being North 668.9 feet, more or less, and

West 215.3 feet, more or less, from the Southeast

corner of Section 16, Township 2 South, Range 1 East,

Salt Lake Base and Meridian, and running thence North
0°20'50" East along center line of Hdighland Drive 154.0
feet; thence south 89°15'45" West 197.17 feet; thence South
0°17'45" West 154.0 feet to North line of Vine Street
(6100 South); thence North 89°15'45" East along said North
line 197.03 feet to the point of beginnning.

Excluding from said above-described property that certain
property taken by Salt Lake County as a part of the
Cottonwood Expressway, Project S-0160-1, and more part-
icularly described as follows: Beginning at the
intersections of grantors West property line and centerline
of survey at Engineer's Station 176+92.29, which point is
North 668.90 feet and West 484.09 feet from the Southeast
corner of said Section 16; and tangency to the curve of said

S
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Engineer's Station 176+92.29 bearing South 38°54'40" East;
thence North 116.0 feet to a point on a 2367.0 foot radius
curve to the right; thence Southeasterly along the arc of
said curve a distance of 150.20 feet, more or less, to the
North line of 6100 South Street; thence West along the North
line of 6100 South Street 95.41 feet, more or less, to
grantors West boundary line, the place of beginning, less
Tract deeded to Salt Lake County and Street.

Dated this 4 Z day of May, 1986.

BY THE COURT:

Dawid B. Dee, Distrjet Judge
ﬁrih\CNﬁtyydlLEX
LA
v

by
Deniitv Clerk

STATE OF UTAH )
COUNTY COF SALT LAKE ) %
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Lester A. Perrv - A2571 defern DLl
Robert M. Dyer - A0495
KIRTON, McCONKIE & BUSHNELL
330 South Third East
Salt Lake City, Utah 84111
Telephone: (801) 521-3680
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IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAEH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife, /ot steel
[t

Plaintiffs, CRDER AND JUDGMENT

OF QUIET TITLE
V3.

Civil No. 223407V;nd

C-78-8017 (Consolidated)

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,

Defendants.

Be it remembered that Plaintiffs' Motion Tc Set Aside Order
of Dismissal and Enter Judgment of Quiet Title came for hearing
before the Honorable David B. Dee, of the above entitled court on
May 2, 1986, at the hour of ten o'clock a.m.

Plaintiff was present by and through it's ccunsel of
record, Mr. Lester A. Perry, of Kirton, McConkie & Bushnell. Defen-
dant, Betty Purcell, aka Betty Purcell Martsch, was not present,
either in person or through counsel; said defendant having been
previously served with Plaintiffs' Motion and the associated

pleadings by personal service on April 1, 1936.
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The court béing fully advised in the premises and having
considered the Motion of plaintiff hereby orders, adjudges and
decrees:

1. The Order of Dismissal against defendant Betty Purcell,
aka Betty ?urcell Martsch, signed and entered May 5, 1980 by the
Honorable Earnest F. Baldwin Jr., is hereby set aside.

2. Judgment is hereby entered against Betty Purcell, aka
Betty Purcell Martsch, quieting Title of all right, title and
interest of said defendant within the following identified real
property in and to the plaintiffs', William D. Blodgett and Florence
G. Blodgett. The real property to which this quiet title judgement
applies is located within Salt Lake County, State of Utah, and is
more particularly identified as:

Beginning at a point in the center of Highland Drive

on the projected North line of Vine Street (6100 South),
said point being North 663.9 feet, more or less, and

West 215.3 feet, more or less, from the Southeast

corner of Section 16, Township 2 South, Range 1 East,

Salt Lake Base and Meridian, and running thence North
0°20'50" East along center line of Highland Drive 154.0
feet; thence south 89°15'45" West 197.17 feet; thence South
0°17'45" West 154.0 feet to North line of Vine Street
(6100 South); thence North 89°15'45" East along said North
line 197.03 feet to the point of beginnning.

Excluding from said above-described property that certain
property taken by Salt Lake County as a part of the
Cottonwood Expressway, Project $-0160-1, and more part-
icularly described as follows: Beginning at the
intersections of grantors West property line and centerline
of survey at Engineer's Station 176+92.29, which point is
North 668.90 feet and West 484.09 feet from the Southeast
corner of said Section 16; and tangency to the curve of said
Engineer's Station 176+92.29 bearing South 38°54'40" East;
thence North 116.0 feet to a point on a 2367.0 foot radius

-_ -
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curve to the right; thence Southeasterly along the arc of
said curve a distance of 150.20 feet, more or less, to the
North line of 6100 South Street; thence West along the North
line of 6100 South Street 95.41 feet, more or less, to
grantors West boundary line, the place of beginning, less
Tract deeded to Salt Lake County and Street.

3. This Order shall relate back to and be effective as of
May 5, 1980.
4. The Complaint of plaintiffs against defendants Betty
Purcell Martsch, Raco Car Wash Systems, Inc., and Water Park Corpor-
ation is hereby dismissed with prejudice and any and all counter-
claims of said defendants are hereby dismissed with prejudice with

the parties to bear their own costs.

5. The sum of $2,450 on deposit with the court in this

case be paid over to plaintiffs by the clerk of the court.

Dated this Z E% day of August, 1986.

BY THE COURT:

STATE OF UTAH ) 3
COUNTY OF 3ALT LAKE )

), THE UMDERSICNED, CLERX OF THE DISTRIC
CCURT CF SALT LAKE CCUNTY, UTANR, DO HERERY
CERTIFY THAT THE AMPMERED AND FOREQUING S
A TRUZ AND FULL CO2Y OF AN CRIGIMAL DOSU-

Dee, istrict Judge

; S

MENT ON FiLE IN MY CFFICE AR 2UCH CLERN, A TO‘IE EST
WITHESS MY HAND AMD SEM. OF SAW COQURT H. DIX

THIS /424 DAY OF Jir)gée 1985 ) )

H. DIXON HNDLEY, Cl. - &

B L LK DEPUTY By o CI O

/Vl.{z’\
yémrk

/
/
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JAMES A. ARROWSMITH #0130 Lok Bt wfh
Attorney for Defendant Salt Lake Gourtv 12
Betty Pursell

2102 East 3300 South 161 %
Salt Lake City, Utah 84109 ‘*Dmo "

Deruty Srerk
IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his
wife, MOTION TO SET ASIDE
AMENDED ORDER AND JUDGMENT
Plaintiffs, OF QUIET TITLE
vVs.

Civil No. 223407 and
C-78-8017 (Consolidated)

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,

W e N s Nl St wst watl yt gt mt e

Defendants.

Defendant Betty Pursell, by and through her attorney,
hereby moves the Court to set aside the Order and Judgment of
Quiet Title entered Augqust 13, 1986, and in support thereof
alleges as follows:

1. That Plaintiff's attorney spoke with Mr. Ronald C.
Barker, the attorney of record for this Defendant, who informed
Plaintiff's attorney that he no longer represented Defendant
Betty Pursell. (Affidavit of Lester A. Parry, a copy of which
is attached hereto as Exhibit "A").

2. That Plaintiff failed to require Defendant by written
notice to appoint another attorney or to appear in person.
(Affidavit of Betty Pursell attached hereto as Exhibit "B").

3. That in violation of Utah Code Ann. Section 78-51-36

(1953), Plaintiffs proceeded with their Motion to Set Aside



Order of Dismissal and Enter Judgment of Quiet Title,.

4. That Plaintiffs obtained an Order and Judgment of
Quiet Title, which was entered May 13, 1986.

5. That Plaintiff failed to provide a copy of such Order
and Judgment of Quiet Title to Defendant. (Affidavit of Betty
Pursell).

6. That without notice to Defendant, Plaintiff sought an

Amended Order and Judgment of Quiet Title. (Affidavit of Betty

Pursell).

7. That Plaintiff thereafter obtained an Amended Order
and Judgment of Quiet Title, which was entered August 13, 1986.

8. That Plaintiff failed toc provide a copy of such
Amended Order and Judgment of Quiet Title to Defendant.
(Affidavit of Betty Pursell).

9. That a motion for relief of a final judgment or order
pursuant to Rule 60(b) of the Utah Rules of Civil Procedure
must be made "within a reasonable time," and for certain
reasons must be made within 3 months after the order or
judgment was taken,

10. That the Amended Order and Judgment of Quiet Title
entered August 13, 1986 is void beqause it purports to set
aside the Order signed May 5, 1980 and to relate back and be
effective as of May 5, 1980 in contravention of Rule 60(b) of
the Utah Rules of Civil Procedure, which provides:

A motion under this subdivision (b) does not affect the
finality of a judgment or suspend its operation.

WHEREFORE, Defendant Betty Pursell moves the Court to set

aside the Amended Order and Judgment of Quiet Title entered



August 13, 1986 and the Order and Judgment of Quiet Title
entered May 13, 1986.

Dated this (Zﬁday of September, 1986.

%;su:al.rrowsmith

ttorney for Defendant
Betty Pursell

CERTIFICATE OF MAILING

I hereby certify that on the /47 day of September, 1986
I delivered a copy of the foregoing Motion to Set Aside Order
and Judgment of Quiet Title by depositing a copy thereof in the
United States Mail, postage prepaid, addressed as follows:

Lester A. Perry

Robert M. Dyer

KIRTON, McCONKIE & BUSHNELL

330 South Third East
Salt Lake City, Utah 84111
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Salt Lake Covmt gy
JAMES A. ARROWSMITH $0130
Attorney for Defendant QEP1161986
Betty Pursell
2102 East 3300 South
Salt Lake City, Utah 84109

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his
wife, ORDER EXTENDING TIME

TO FILE NOTICE OF APPEAL

Plaintiffs,
vs.

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,

Civil No. 222407 and
C-78-8017 (Consolidated)

N e el N NP P P N N N “ami? “wat

Defendants.

Pursuant to Rule 4(e) of the Utah Rules of Appellate
Procedure, upon the Ex Parte Motion of Defendant Betty Pursell
and good cause appearing therefore,

IT IS HEREBY ORDERED that the time for filing a Notice of
Appeal with respect to the Amended Order and Judgment of Quiet
Title entered August 13, 1986 is extended to October 12, 1986,
which date is 30 days past the prescribed time for filing a
Notice of Appeal with respect to such Amended Order and
Judgment.

Dated this._lQ{_ day of September, 1986,

BY THE COURT:

ST e 5 Sdvid B. bee, District Judge
.. - no ol
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Robert M. Dyer - USB No. A0495
Lester A. Perry - USB No. A2571
KIRTON, McCONKIE & BUSHNELL
Attorneys for WILLIAM D. BLODGETT
and FLORENCE G. BLODGETT

330 South Third East

Salt Lake City, Utah 84111
Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife, MOTION TO CORRECT CLERICAL
ERROR UNDER RULE 60(a) OF
THE UTAH RULES OF CIVIL

PROCEDURE

Plaintiffs,
VS’

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH, Civil No. 223407 and

C~-78-8017 (Consolidated)

N e e e P S et S s

Defendants.

O Ves

Plaintiffs WILLIAM D. BLODGETT and FLORENCE G. BLODGETT
move the Court pursuant to Rule 60(a) of the Utah Rules of Civil
Procedure for an order correcting the clerical error in

accordance with the order attached hereto.




AcConkis

Dated this 42 —day of September, 1986.

KIRTON, McCONKIE & BUSHNELL

By: //*W /<;> 1544;/

LEstér A. Perry

Attdrneys for WILLIAM

BLODGETT and FLORENCE G.
BLODGETT

CERTIFICATE OF SERVICE

I hereby certify that on the 4514% day of September,

1936, I served a copy of the foregoing Motion

to Correct Clerical
Error Under Rule 60(a) of the Utah Rules of Civil Procedure by

mailing a true and correct copy,

postage prepaid, to:
James A

A. Arrowsmith, Esq.
2102 East 3300 South
Salt Lake City, UT 84109
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Robert M. Dyer - USB No. A0495
Lester A. Perry - USB No. A2571
KIRTON, MCCONKIE & BUSHNELL
Attorneys for WILLIAM D. BLODGETT
and FLORENCE G. BLODGETT

330 South Third East

Salt Lake City, Utah 84111
Telephone: (801) 521-3680

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife, REPLY MEMORANDUM TO THE MOTION
TO SET ASIDE ORDER AND
Plaintiffs, JUDGMENT OF QUIET TITLE
vs.

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH, Civil No. 223407 and

C-78-8017 (Consolidated)

N e e e e’ e N N’ e e

Defendants.

Plaintiffs WILLIAM D. BLODGETT and FLORENCE G. BLODGETT
hereby submit their Reply Memorandum To The Motion To Set Aside
Order And Judgment Of Quiet Titlie 0Of Defendant Betty Purcell

STATEMENT OF FACTS

1. In 1969, the Blodgetts owned two adjacent tracts of
land located at approximately 6100 South Highland Drive in Salt
Lake County, Utah. The Blcodgetts operated a grocery store on the

larger tract (the "Stcre Tract"). They leased the smaller tract



(the "Car Wash Tract") to Raco for the installation of a car wash
in early 1969. The lease agreement with Raco provided that the
Blodgetts would pledge the Car Wash Tract as security for a loan
to Raco to firnance the car wash installation. Raco, acting
through its president Betty Purcell, made arrangements for the
loan with Valley Bank and Trust Company ("Valley Bank").

2. Without the Blodgetts'!' knowledge and prior to clos-
ing the loan, Valley Bank advised Raco that it required addition-
al security in crder to make the loan for the installation of the
car wash. Raco falsely advised Valley Bank that the Blodgetts
had agreed that both their Store Tract and the Car Wash Tract
could be used as security for Raco's loan.

3. Valley Bank rrepared a trust deed granting it a
security interest in both the Car Wash Tract and the Store
Tract. In addition, without first discussing the matter with
either Raco or the Blodgetts, Valley Bank prepared a promissory
note in its favor for signature by the Blodgetts as co-makers.

4. On November 5, 1971, the Blodgetts attended the
Raco loan closing at Valley Bank's offices. They intended to
execute documents necessary for the hypothecation of the Car Wash
Tract alone. The only commitment the Blodgetts had made to any-

one concerning the use of any of their real property as security



until the moment of closing was the cone contained in the Raco
lease; Valley Bank had a copy of the lease.

5. Although Valley Bank usually explained the terms of
loan documents to borrowers unless they demonstrated some degree
of sophistication, it offered the Blodgetts no explanation of the
contents of the trust deed and, in particular, failed to call
attention to the trust deed's departure from a material provision
of the Raco lease: that only the Car Wash Tract would be used as
security for Raco's loan.

6. Valley Bank personnel spent half an hour explaining
the documents to Betty Purcell, although neither she nor her
corporation was making any contribution to the real property
collateral for the loan. Valley Bank personnel made no similar
effort to explain the loan documents to the Blodgetts even though
the Blodgetts announced that they did not understand them.

7. When the Blodgetts asked about the promissory note,
Valley Bank falsely advised them that by executing the loan docu-
ments the Blodgetts assumed only a secondary or "stand-by" obli-
gation. The Blodgetts requested copies of all loan documents for
review; however, Valley Bank sent them a copy of the promissory

note only.



8. The Raco loan went into default; but Valley Bank
did not notify the Blodgetts or suggest to them that the Store
Tract was in jecpard.

9. Valley Bank foreclosed on the Store Tract in
1973. To effectuate the foreclosure, Valley Bank utilized Wayne
Ashworth ("Ashworth") as trustee.

10. Ashworth failed to comply with the procedures
prescribed for non-judicial foreclosure of trust deeds in Utah.
Ashworth held a public trustee's sale which the Blodgetts
attended. By reascn of their misconception that only the Car
Wash Tract was subject to sale, the Blodgetts failed to take the
most elementary steps to protect their interests. For example,
they did not require Ashworth to sell the property in separate
tracts or in a particular sequence. Morecver, the Blodgetts did
not enter a bid even though the high bid was a small fraction of
the property's value. The high bidder at the sale was Joe
Martsch, a director of Raco and Betty Purcell's husband at the
time.

11. Neither Ashworth nor Valley Bank consulted with,
advised, or sought instruction from the Blodgetts before or
during the sale. Both acted purely in Valley Bank's interest and
took the course of action most likely to assure that Valley Bank
would either be paid in full or acquire the tracts at a bargain

price.
_4_



12. On November 11, 1973, Joe Martsch conveyed a one-
half undivided interest in the Store Tract to Water Park
Corporation ("Water Park"), a corporation wholly owned by Betty
Purcell. Lorin Pace witnessed and notarized the conveyance.

'13. The Blodgetts first became aware that the Store
Tract had been included in the sale when Joe Martsch asserted his
rights of ownership after the sale. 1In 1974 the Blodgetts
brought suit to obtain the return of the Store Tract in the Third
Judicial District Court, Salt Lake County, Civil No. 223407,
against Joe Martsch, Betty Purcell aka Betty Purcell Martsch,
Doyle Nease, Raco Car Wash Systems, Inc., a Utah corporation,
Wayne A. Ashworth, trustee, Carl W. Tenny, Valley Bank & Trust

Company, and First Security Bank of Idaho, N.A. ("Blodgett I").

The Blodgetts also recorded a lis pendens on November 4, 1974
with the Salt Lake County Recorder in Book 3714, at Page 334,

giving notice that they had filed Blodgett I to terminate the

interests of all of those defendants in and to the Store Tract.

Lorin Pace represented Raco and Betty Purcell. See Blodgett v.

Martsch, 590 P.2d 298, 300 (Utah 1978). [These facts are set
forth within the record and summarized by the Utah Supreme Court
in its decision].

14. The Blodgett I defendants moved for summary judg-

ment. The trial court (per Baldwin, J.) granted the motion, and

-5 - .



the Blodgetts appealed. This Court reversed and remanded

Blodgett I for trial on December 26, 1978. Blodgett v. Martsch,

supra, 590 P.2d at 304.

15. On or about January 16, 1976, while Blodgett 1 was

still pending, Zions filed an action in the Third Judicial
District Court, Salt Lake County, against Betty Purcell, a

defendant in Blodgett I, and Lorin Pace, seeking judgment for

$27,262.59 on theilr unpaid promissory ncte. Zions First National

Bank v. Betty Pursell [sic] Alexander and Lorin N. Pace, Civil

No. 232782, ("Zions I",. A copy of the promissory note from
Lorin Pace and Betty Pursell to Zions is annexed. Zions alleged,

inter alia:

2. On or about the 7th dav of July,
1971, at Salt Lake City, Utah, the defendants
[Purcell and Lorin Pace], and each of them,
made, executed and delivered their promissory
note to the plaintiff [Z.ions], in the amount
of $27,262.59, payable on demand at Salt Lake
City, Utan. . . .

16. On March 3, 1976, Zions obtained a default judg-
ment in Zions I agains* Lorin Pace in the amcunt of $31,064.52.
Fifteen days later, on March 18, 1976, Lorin Pace filed a Motiocn
For Leave To Withdraw As Counsel for Betty Purcell (but not for

Raco) in Blodgett I.




17. On August 13, 1976, Zions obtained a default judg-
ment in Zions I against Betty Purcell in the amount of
$31,064.52.

18. Water Park, to which Joe Martsch had conveyed a
one-half undivided interest in the Store Tract in 1973, was
administratively dissolved September 30, 1977. An order of the
trial court in Zions I (per Durham, J.) concluded that Water
Park's assets had become the undivided property of Betty Purcell
upon the dissolution of Water Park on September 30, 1977. Thus,
according to that order, Betty Purcell was the owner of record of
a one-half undivided interest in the Store Tract (conveyed from
Joe Martsch to Water Park) as of September 30, 1977.

19. In 1978, the Blodgetts brought a second action in
the Third Judicial District Court, Salt Lake County, against
Betty Purcell and Water Park, seeking to terminate Betty
Purcell's and Water Park's interest in the Store Tract. Blodgett

v. Betty Purcell aka Betty Purcell Martsch and Water Park

Corporation, Civil No. C78-8017, ("Blodgett II").

20. On March 13, 1979, Zions brought a second action
in the Third Judicial District Court, Salt Lake County, against
Betty Purcell for the purpose of enforcing the judgment obtained

against her in Zions I. 2Zions Bank v. Purcell, Civil No. C79-

1685, ("Zions II").



21. On April 11, 1979, the trial court (per Durhanm,

J.) consolidated Blodgett I and Blodgett II for trial.

22. On May 1, 1979, the trial court in Blodgett I and

Blodgett II (per Durham, J.) entered an order on default against

Water Park, conveying all right, title and interest of Water Park
in and to the Store Tract to the Blodgetts. (Certified copy of
Judgment, recorded May 1, 1979, in Book 4854 at page 424 of the
Records of the Salt Lake Cocunty Recorder accompanies this
Motion).

23. On May 2, 1979, the trial court in Zions I (per
Durham, J.) set aside Zions' August 13, 1976 default judgment in
the amount of $31,064.52 against Betty Purcell.

24. On May 16, 1979, Zicns cobtained an order in Zions
II (per Durham, J.) determining that Water Park owned the Store
Tract, that Betty Purcell was the scle shareholder of Water Park,
that Water Park had been dissolved on September 30, 1977, and
that Betty Purcell became the owner of the subject real property
on September 30, 1977 by virtue of the dissolution. The crder
stated further that:

"Any judgment lien [Zions] may have against

defendant [Purcell] which is properly dock-

eted in the coffice of the Salt Lake County

Clerk constitutes a lien upon the above-

described property [the Store Tract] as of

the date of such docketing if subsequent to
September 3G, 1377. If any such judgment is

-8



docketed prior to September 30, 1977, such
judgment shall constitute a lien commencing
September 30, 1977.

Zions had no judgment against Betty Purcell on the date Judge

Durham entered this order. The Blodgetts were not parties or

participants in Zions I or Zions II.

25. On or about May 29, 1979, Joe Martsch quitclaimed
all interest he had in the Car Wash Tract and in the Store Tract
to the Blodgetts, thus conveying to them his one-~half undivided
interest in the Store Tract and his interest in the Car Wwash
Tract. (A certified copy of the Quit-Claim Deed recorded as
Entry No. 3312045 in Book 4907 at Page 650 of the records of Salt
Lake County Recorder accompanies this motion).

26. On June 1, 1979, Zions obtained a second default
judgment against Betty Purcell in Zions I. The amount of the
judgment was $27,262.59 -- $3,801.93 less than the amount of the
original default judgment Zions had obtained against her.

27. On December 7, 1979, the trial court in Blodgett I

and Blodgett II (per Baldwin, J.) held a pretrial hearing during

which the parties settled both cases. The terms of the settie-
ment were read into the record.
28. On December 7, 1979, Judge Baldwin entered an

order in Blodgett I and Blodgett II (the "Settlement Order")

approving the settlement reached at the pre-trial hearing. A

~9--



certified copy of the December 7, 1979 Minute Order in Civil No.
223407 is annexed.

29. The terms of settlement approved in the Settlement
Order provided for: (1) execution of quitclaim deeds by the

defendants in Blodgett I and Blodgett II conveying the Store

Tract to the Blodgetts; (2) payment of damages to the Blodgetts;
(3) dismissal with prejudice of the Blodgetts' actions; (4) a
court order quieting title to the Store Tract in the Blodgetts.

30. On January 15, 1980, Betty Purcell executed a
quitclaim deed and delivered it to the Blodgetts pursuant to the
terms approved in the Settlement Order. (A certified copy of the
Quit-Claim Deed reccrded January 24, 1980, in Book 5033 at Page
1094 of the records of Salt Lake County Recorder accompanies this
motion).

31. On May 5, 1980, the trial court (per Baldwin, J.)
entered an order (the "Dismissal Order") dismissing Betty Purcell

as a defendant in Blodgett I and Blodgett II. The Dismissal

Order did not include all of the terms of the settlement read

into the record at the pre-trial hearing before Judge Baldwin.
32. In 1984 Zions commenced an action in the Third

Judicial District Court, Salt Lake County, to renew its Zions I

judgments ("Zions III"). Zions First National Bank v. Lorin N.

Pace, No. C84-0299. After Zions III was filed, Lorin Pace,

-10-



father of Appellant Stanley Pace, paid Zions $27,262.59, on
August 31, 1984, for amounts due under the judgment against
him. Counsel for Zions confirmed the payment by Lorin Pace in a
letter dated August 18, 1986, a copy of which is annexed. The
letter substantiates and explains Zions' averment in its answer
in this case that it makes no claim to the subject property.

33. On or about August 31, 1984, Zions purportedly
assigned its judgment of May 16, 1979 in Zions I and its judgment
of June 2, 1979 in Zions II to Alco. (See paragraph 7 of Answers

of Zions Bank and Trust within Blodgett v. Zions First National

Bank, €85-3348, and the Assignment attached to said Answer as
Exhibt "A"). Alco's DBA expired approximately three weeks later
on September 22, 1984.

34. On April 19, 1985, the Blodgetts received an in-
formal notice to enforce lien from Alco. The notice stated that
Alco intended to execute on any judgment lien received by it from
Zions. (A true and correct copy of this notice is attached to
the Blodgetts' complaint as Exhibit "G", delivery of which is
admitted by defendants in their Answers).

35. On May 24, 1985, the Blodgetts brought the instant

action ("Blodgett III") against Zions, Stanley Pace, McComb and

Alco to quiet title to the Store Tract in the Blodgetts. The

Blodgetts also recorded a lis pendens.

-11-



36. On January 16, 1986 the trial court (per Sawaya,

J.) entered an order in Blodgett III granting the Blodgetts'

motion for summary judgment. The judgment states:

Therefore, the court hereby orders, ad-
judges and decrees that:

1. The Motion for Summary Judgment of
defendants, Stanley L. Pace and Allen D.
McComb dba Alco Investment, is denied.

2. The Motion of plaintiffs as against
all defendants, Zions First National Bank,
Stanley L. Pace and Allen D. McComb dba Alco
Investment, is granted as follows:

a. The judgment liens that arise on
behalf of the defendant, Zions First
National Bank, within the civil actions
known as Zions Bank vs. Purcell and
Pace, Civil No. 232782 [Zions I] and
Zions Bank vs. Purcell, Civil No. C79-
1635, [Zions II], filed in the Third
Judicial District Court of Salt Lake
County, State of Utah, which judgment
liens and their underlying judgments
have been assigned toc defendants,
Stanley L. Pace and Allen D. McComb, dba
Alco Investment, are void and of no
effect as against the real property that
is the subject of this action, [the
Store Tract, identified as [description
omitted].

b. Title to the above-identified
real property is quieted in the
plaintiffs [{the Blodgetts] as against
any and all right, title, or interest
claimed by the defendants, Zions First
National Bank and Stanley L. Pace and
Allen D. McComb dba Alco Investment.

-]2-



37. On August 13, 1986, the trial court in Blodgett I

and Blodgett II (per Dee, J.) entered an order (the "Order and

Judgment of Quiet Title") granting the Blodgetts' unopposed
Motion to Set Aside Order of Dismissal and Enter Judgment of
Quiet Title. The Blodgetts filed the motion on March 17, 1986 to
correct a clerical error in the Dismissal Order to accord with
the settlement that had been read into the record and approved by
the trial court (per Baldwin, J.). Even though not required to
do so, the Blodgetts persconally served Betty Purcell with a copy
of the motion). The Order and Judgment of Quiet Title provide:

The court being fully advised in the
premises and having considered the Motion of
plaintiff hereby orders, adjudges and
decrees:

1. The Order of Dismissal against
defendant Betty Purcell, aka Betty Purcell
Martsch, signed and entered May 5, 1980 by
the Honorable Ernest F. Baldwin, Jr., is
hereby set aside.

2. Judgment is hereby entered against
Betty Purcell, aka Betty Purcell Martsch,
quieting Title of all right, title and inter-
est of said defendant within the following
identified real property in and to the plain-
tiffs', William D. Blodgett and Florence G.
Blodgett. The real property to which this
quiet title judgment applies is located
within Salt Lake County, State of Utah, and
is more particularly identified as:
[description omitted].

This Order shall relate back to and be
effective as of May 5, 1980.

-]13-



The Compiaint of plaintiffs against defen-
dants Betty Purcell Martsch, Raco Car Wash
Systems, Inc., and Water Park Corporation is
hereby dismissed with prejudice and any and
all counter-claims of said defendants are
hereby dismissed with prejudice with the
parties to bear their own costs.

The sum of $2,400 on deposit with the court
in this case be paid over to plaintiffs by
the clerk of the court.
A copy of the Order and Judgment of Quiet Title is annexed.

ARGUMENT

I. THE COURT MAY PROPERLY ENTER THE ORDER AND JUDGMENT OF QUTET
TITLE PURSUANT TO RULE 60(a) OF THE UTAH RULES OF CIVIL PROCEDURE.

The Dismissal Order did not accurately reflect the

. trial court's judagment, set forth on the record in Blodgett I and

II and in its minute order to quiet title in the Blodgetts. To
correct the error in the Dismissal Order, the Blodgetts served
Betty Purcell and f£iled on March 17, 1985 a Motion to Set Aside
Order of Dismissal and Enter Judgment of Quiet Title pursuant to
Rule 60(a) of the Utah Rules of Civil Procedure, which provides:
Clerical mistakes in judgments, orders

or other parts of the record and errors

therein arising from oversight or omission

may be corrected by the court at any time of

its own initiative or cn the motion of any

party and after such notice, if any, as the

court orders.

In Stanger v. Sentinel Sec. Life Ins. Co., 669 P.2d

1201, 1206 (Utah 1983), this Court construed Rule 60(a), defining

-14-



a clerical mistake as one which is mechanical in nature, is
apparent on the record and does not involve a legal decision or
judgment by an attorney. The distinction between a judicial
error and a clerical error dces not depend upon who made it;
rather, the distinction depends on whether it was made in render-
ing the judgment (judicial error) or in recording the judgment as

rendered (clerical error). See Richards v. Siddoway, 24 Utah 2d

314, 471 P.2d 143, 145 (1970). Corrections contemplated by Rule
60(a) must be undertaken for the purpose of reflecting the actual

intention of the court and the parties. See Lindsay v. Atkin,

680 P.2d 401, 402 (Utah 1984).

Under the criteria set forth in Stanger, Richards and

Lindsay, the omission of the quiet title provisions in the
Dismissal Order constituted a "clerical error". The error was
mechanical in nature, and it occurred in the course of recording
a judgment, since the court ordered "quiet title" but the subse-
quent written judgment neglected to recite those exact words.
Making the correction did not involve a legal decision or judg-
ment by an attorney; the correction arose naturally from the
plain words of the record when the settlement was approved by
Judge Baldwin. That settlement reflected what the Blodgetts had
sought all along. The trial court corrected the error on August

13, 1986 to reflect the actual intention of the trial court and
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the parties as set forth in the record and the Settlement Order,
quieting title to the Store Tract in the Blodgetts as of the date
of the settlement.

In Meagher v. Equity 0il Co., 5 Utah 24 196, 299 P.2d

827 (19565, this Court reviewed a case in which the trial judge
signed an order on the erroneous assumption that the order, as
prepared by counsel, correctly reflected his judgment in the
matter. This Court held that the execution of the order was a
mistake of a perfunctory or a clerical nature since the order did
not accurately reflect the result of the trial court's judgment
and that the trial court could and properly did correct the error
upon its own motion.

In Blodgett I and Blodgett II, Judge Baldwin, like the

trial judge in Meagher, executed the Dismissal Order on the erro-
neous assumption that it correctly reflected his judgment, thus
making an error perfunctory and clerical in nature and properly
correctable by the Blodgetts' Rule 60(a) motion and under the

principles announced in Stanger, Richards, Lindsay and Meagher.

CONCLUSION

For the reasons set forth hereinabove, the Court should
deny Defendant Betty Purcell's Motion to Set aside Order and

Judgment of Quiet Title.
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Respectfully submitted this 2 ?ﬁday of September,

1986.
KIRTON, McCONKIE & BUSHNELL
By: /\\{(Z‘(o—édijx&/
er A. Perry
orneys for WIL AM D.
ODGETT and FLORENCE G.
BLODGETT
CERTIFICATE OF SERVICE
I hereby certify that on the é;ZQ@éé day of September,
1986,

I served a copy of the foregoing Reply Memorandum to The
Motion to Set Aside Order and Judgment of Quiet Title by mailing
a true and correct copy, postage prepaid, to:

James A. Arrowsmith, Esq.
2102 East 3300 South
Salt Lake City, UT 84109

)
TATE OF UTAH
%OUNTY OF SALT LAKE ) - THE —

I, THE UND"RSIGN::D CLERK ST!‘H O EnEaY
e T byl LéK:“:gizg{AmD FC’HEGO\\G 1S
CER;L:( :E:\gi:f‘: C‘:')};f CcF M‘!"Ci :a;.‘i&;;OCU-
:A;NT ONi FILE T s oFFiCzAg SLL o

SAID ©
WITNEES] MY FANHD Al  OF A 19%
THIS DAY OF —
DEPUTY

Wt

HINCLEY,
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Lester A. Perry - A2571
Robert M. Dyer - A0495
KIRTON, McCONKIE & BUSHNELL

330 South Third Sast bl 20F NO - 53920

Salt Lake Citv, Utan 84111

Telephone: (801) 521-3680 YA/, -Kd - Z.a ydg(fﬁ .

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his wife,

Plaintiffs, ORDER AND JUDGMENT

OF QUIET TITLE
vs.

JOE MARTSCH, BETTY PURCELL,

Civil No. 223497 and
aka BETTY PURCELL MARTSCH,

C-78-8017 (Consolidated)

e o o o o N e e

Defendants.

Be it remembered that Plaintiffs' Motion To Set Aside

Order of Dismissal and Enter Judgment of Quiet Title came for

- hearing before the Honorable David B. Dee, of the above entitled
Egi court on May 2, 1986, at the hour of ten o'clock a.m.
t %%E Plaintiff was present by and through it's counsel of
Eég record, Mr. Lester A. Perry, of Kirton, McConkie & Bushnell.
\ EE; Defendant, Betty Purcell, aka Betty Purcell Martsch, was not
S

present, either in person or through counsel; said defendant
having been previously served with Plaintiffs' Motion and the

associated pleadings by personal service on April 1, 1986.

McConkie
lushnell

.............
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The court being fully advised in the premises and
having considered the Motion of plaintiff hereby orders, adjudges
and decrees:

1. The Order of Dismissal against defendant Betty
Purcell, aka Betty Purcell Martsch, signed and entered May 5,
1980 by the Honorable Earnest F. Baldwin Jr., is hereby set
aside.

2. Judgment is hereby entered against Betty Purcell,
aka Betty Purcell Martsch, quieting Title of all right, title and
interest of said defendant within the following identified real
property in and to the plaintiffs', William D. Blodgett and
Florence G. Blodgett. The real property to which this quiet
title judgement applies is located within Salt Lake County, State
of Utah, and is more particularly identified as:

Beginning at a point in the center of Highland

Drive on the projected North line of Vine Street

(6100 South), said point being North 668.9 feet,

more or less, and West 215.3 feet, more or less,

from the Southeast corner of Section 16, Township

2 South, Range 1 East, Salt Lake Base and

Meridian, and running thence North 0°20'50" East

along center line of Highland Drive 154.0 feet;

thence south 89°15'45" West 197.17 feet; thence

South 0°17 45" West 154.0 feet to North line of

Vine Street (6100 South); thence North 89°15'45"

East along said North line 197.03 feet to the

point of beginnning.

Excluding from said above-described property that

certain property taken by Salt Lake County as a
part of the Cottonwood Expressway, Project 5-0160-1,
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and more particularly described as follows:
Beginning at the intersections of grantors West
property line and centerline of survey at
Engineer's Station 176+92.29, which point is North
668.90 feet and West 484.09 feet from the
Southeast corner of said Section 16; and tangency
to the curve of said Engineer's Station 176+92.29
bearing South 38°54'40" East; thence North 116.0
feet to a point on a 2367.0 foot radius curve to
the right; thence Southeasterly along the arc of
said curve a distance of 150.20 feet, more or
less, to the North line of 6100 South Street;
thence West along the North line of 6100 South
Street 95.41 feet, more or less, to grantors West
boundary line, the place of beginning, less Tract
deeded to Salt Lake County and Street.

3. This Order shall relate back to and be effective as
of May 5, 1980.

4. The Complaint of plaintiffs against defendants
Betty Purcell Martsch, Raco Car Wash Systems, Inc., and Water
Park Corporation is hereby dismissed with prejudice and any and
all counterclaims of said defendants are hereby dismissed with
preludice with the parties to bear their own costs.

5. The sum of $2,450 on deposit with the court in this
case ke paid over to plaintiffs by the clerk of the court.

Dated this{Zééday of September, 19856.

BY THE COURT:

TY OF SALT LAKE )

ot e @ Jéﬁég
ISTRICH
£ UNDERSIGNED, CLERK OF THE DISTRIC) @ ,
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JAMES A. ARROWSMITH #0130 W///f~——~ // ,

Attorney for Defendant , AT
Betty Pursell VL
2102 East 3300 South / T

salt Lake City, Utah 84109 {oOerinoL
(

1

IN THE THIRD JUDICIAL DISTRLGT COUR

eIy
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

WILLIAM D. BLODGETT and

FLORENCE G. BLODGETT, his
wife, NOTICE OF APPEAL
Plaintiffs,

Civil No. 223407 and
(" C-78-8017) (Consolidated)

vs.

JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,
JUDGE DAVID B. DEE

Nt sl el N P N NP NP ot s o’ s

Defendants.

Defendant Betty Pursell hereby appeals to the Utah
Supreme Court from that Amended Order and Judgment of Quiet
Title entered on August 13, 1986 and the Order and Judgment of
Quiet Title entered on September 26, 1586 in the
above-referenced action by the Third Judicial District Court,

the Honorable David B. Dee presiding, in favor of plaintiffs

and against defendants.

DATED this 4?”6 day of October, 1986.

P
TATE OF UTAH ) 8 :ﬁ‘/’,‘,,/ i %///f%@fg//%// N

!CUNTY GF SALT LAXE ) sTRICT ’//Uames A. Arrowsmith
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JAMES A. ARROWSMITH #0130 FILLD M CLERRS SRAICE
- I\

Attorney for Defendant

Betty Pursell G“T}J
2102 East 3300 South
Salt Lake City, Utah 84109 /] OH. D

. AR S [ [[’ (0

IN THE THIRD JUDICIAL DISLRICT’CGUR &

IN AND FOR SALT LAKE COUNTY, STAIE/OF UTAH

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT, his
wife,

AMENDED
NOTICE OF APPEAL

Plaintiffs,

vVs. Civil No. 223407
JOE MARTSCH, BETTY PURCELL,
aka BETTY PURCELL MARTSCH,
DOYLE NEASE, RACO CAR WASH
WASH SYSTEMS, INC., a Utah
corporation, WAYNE A.
ASHWORTH, trustee, CARL W.
TENNEY, VALLEY BANK & TRUST
COMPANY, and FIRST SECURITY
BANK OF IDAHO, N.A.,

Defendants.,

WILLIAM D. BLODGETT and
FLORENCE G. BLODGETT,

Plaintiffs,

vs. Civil No. C-78-8017
BETTY PURCELL aka BETTY
PURCELL MARTSCH and WATER
PARK CORPORATION, a Utah
ccrporation,

(Consolidated)

VN N Nt N et P N m N S Nl P N Nl tf s i e i N N Nt sl i il Nl it sl st i g

Defendants. JUDGE DAVID B. DEE

Defendant Betty Pursell hereby appeals to the Utah

Supreme Court from that Amended Order and Judgment of Quiet



Title entered on August 13, 1986 and the Order and Judgment of
Quiet Title entered on September 26, 1986 in the
above-referenced consolidated cases by the Third Judicial
District Court, the Honorable David B. Dee presiding, in favor
of plaintiffs and against defendants. The above-referenced
cases were consolidated by the Third Judicial District Court by

Order entered April 11, 1979.

o
DATED this ' day of October, 1986.

Y- - S o
//)/[u’f/'/é %(/ 7 fcho'cﬁ

/ ~James A. Arrcwsmith
‘Attorney for Defendant
Betty Pursell




CERTIFICATE OF MAILING

I hereby certify that on the // ZKday of October, 1986 I

delivered a copy of the foregoing Notice of Appeal by

depositing a copy thereof in the United States Mail, postage

prepaid, addressed as follows:

Lester A. Perry

Robert M. Dyer
KIRTON, McCONKIE & BUSHNELL

330 South Third East
Salt Lake City, Utah 84111 R
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ASSIGNMENT OF JUDGMENTS

FOR GOOD AND VALUAEBLE CONSIDERATION, STANLEY L. PACE
and ALLAN D. McCOMB, doing business as ALCO INVESTMENT, a Utah
general partnership, by Allan D. McComb hereby assign all of their
right, title and interest in the following Jjudgments to themselves,
STANLEY L. PACE and ALLAN D. McCOMB, as tenants in common:

(1) Judgment dated May 16, 1979 in the Third Judicial
District Court of Salt Lake County, State of Utah, in the matter
entitled Zions First National Bank v. Betty Pursell Alexander aka
Betty Pursell Martsch, Civil No. C79-16385; and

(2) Judgment dated June 2, 1979 in the Third Judicial
District Court of Salt Lake County, State of Utah, in the matter
entitled Zions First National Bank v. Betty Pursell Alexander and
Lorin N. Pace, Civil No. 2327¢62.

DATED this /Z day of October, 1986.

ALCO INVESTMENT

'
vy sz DS
ALLAN D. McCOMB, Partner
STATE OF UTAH )
) ss.

COUNTY OF SALT LAKE )

ALLAN D. McCOMB being first duly sworn states that he
i1s one of the partners of ALCO INVESTMENT and that he signed the
above Assignment of Judgments on behalf of said partnership.

ALLAN D. McCOMB

SUBSCRIBED AND SWORN to before me this day of
October, 1986.

/k'/ /
=4
it ;J/.LL

NO%ary PubIic -
My Commission Expires:
Residing at: Salt Lake County, UT
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