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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,

)
)

vs.
KENNETH JENKINS,
Defendant/Appellant.

)

Case No. 970515-CA

)

Priority No. 2

BRIEF OF APPELLANT
JURISDICTION AND NATURE OF PROCEEDINGS
The Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. § 78-2a3(2)(e) (1953 as amended) regarding appeals from a court of record in criminal cases, except
those involving a conviction of a first degree or capital felony.
ISSUES PRESENTED ON APPEAL
1.

Was it reversible error for the prosecuting attorney to not inform the defense that a

witness they sought was on probation and that her address was known and available to the
prosecution?
2.

Was it an abuse of discretion for the judge to disregard the testimony of the alleged victim

in the case that she lied to the police on the night of the incident, that she had been using drugs
that night and that the defendant had not hit her in any way?

1

SUMMARY OF ARGUMENT AND STANDARD OF REVIEW
The issues raised by this case are whether the prosecution under the continuing duty to
disclose potential exculpatory evidence imposed by Utah Rules of Criminal Procedure Rule 16
has a duty to disclose the whereabouts of potential defense witnesses when known to the
prosecution and whether the trial court erred in not granting Defendant's motion to dismiss
based on the prosecution's failure to prove its prima facie case. The standard for review of the
first issue is one of correctness and reversal is warranted "only if a review of the record
persuades the [appellate] court that without the error there was 4a reasonable likelihood of a
more favorable result for the defendant.'" State v. Knight, 734 P.2d, 919 (Utah 1987)(quoting
State v. Fontana, 680 P.2d 231 (Utah 1987)); State v. Mickelson, 848 P.2d 677 (Ut. Ct. App.
1992).
If the Court finds prosecutor misconduct, the Court will reserve only if "the error is
substandard and prejudicial such that there is a reasonable likelihood that in its absence, there
will have been a more favorable result for the Defendant." State v. Gardner, 789 P.2d 273,287
(Utah 1989).
The second issue raised in the second case from the same appellant is one of dismissal
of the testimony of the alleged victim as to whether or not she had been assaulted. The standard
of review for this issue is the same as that for a directed verdict. It is a question of law,
reviewed under a correctness standard, with the denial of a directed verdict to be granted only
when the defeandnt is entitled to judgment as a matter of law. Cornia v. Wilcox, 898 P. 2d
1379 (Utah 1995).
STATEMENT OF THE CASE
1.

The facts of the first case are that Defendant, Mr. Jenkins, was accused of
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ISSUE FOR REVIEW AND STANDARD OF REVIEW
The issues raised by this case are whether the prosecution under the continuing duty to
disclose potential exculpatory evidence imposed by Utah Rules of Criminal Procedure Rule 16 has
a duty to disclose the whereabouts of potential defense witnesses when known to the prosecution
and whether the trial court erred in not granting Defendant's motion to dismiss based on the
prosecution's failure to prove its prima facie case. The standard for review of the first issue is one
of correctness and reversal is warranted "only if a review of the record persuades the [appellate]
court that without the error there was 'a reasonable likelihood of a more favorable result for the
defendant.'" State v. Knight, 734 P.2d, 919 (Utah 1987)(quoting State v. Fontana, 680 P.2d 231
(Utah 1987)); State v. Mickelson, 848 P.2d 677 (Ut. Ct. App. 1992).
If the Court finds prosecutor misconduct, the Court will reserve only if "the error is
substandard and prejudicial such that there is a reasonable likelihood that in its absence, there will
have been a more favorable result for the Defendant." State v. Gardner, 789 P.2d 273, 287 (Utah
1989).
The second issue raised in the second case from the same appellant is one of dismissal of
the testimony of the alleged victim as to whether or not she had been assaulted. The standard of
review for this issue is the same as that for a directed verdict. It is a question of law, reviewed
under a correctness standard, with the denial of a directed verdict to be granted only when the
defeandnt is entitled to judgment as a matter of law.

Cornia v. Wilcox, 898 P. 2d 1379 (Utah

1995).
STATEMENT OF THE CASE
1.

The facts of the first case are that Defendant, Mr. Jenkins, was accused of cashing
2

a check that was allegedly forged prior to the time of cashing and of receiving money as a result
of cashing the check. All witnesses testified that the name of "Kim Jenkins" was not written in
the presence of the store personel. Mr. Jenkins signed his own name on the back of the check and
his driver's licence number under that. (Transcript p. 6-22) The prosecution was informed of
Defendant's defense that he had received the check with the allegedly forged signature already
present from a third party. He told the investigator that he cashed it for a friend. The
prosectution knew of this defense and the name of the person that Defendant said gave him the
check to cash well before the prelinimary hearing. Defense counsel was unable to locate the third
party to subpoena her to testify at trial. The prosecution knew of the potential witness7
whereabouts because she was then on parole for charges arising out of the same prosecutors'
office, but did not investigate Defendant's claim, nor turn over information as to her whereabouts
to defense counsel.
Instead, the prosecution filed an untimely motion in limine to have any testimony
regarding said defense excluded from admissibility during the trial on the grounds of it being
hearsay. Said motion in limine was granted by the trial court. Even though it had not been filed 5
days before the trial as provided for by the Rules of Procedure, the Court instructed counsel for
the defense not only to not ask any questions that may illicit answers regarding the actions of Ms.
Holler, the missing witness, but also charged her with instructing witnesses to not volunteer such
evidence. (Transcript ps.7-9)
Further, at the close of the prosecution's case, defense counsel made a motion for
dismissal on the grounds that the prosecution had failed to meet its threshold burden of proof that
a crime had in fact been committed. The only evidence presented by the prosecution that
3

Defendant had committed a crime was that the victim's check did not reach her and a cashier's
statement that she remembered Defendant saying that the person to whom the check was
originally made out to was "his wife." This does not meet the standard required of the
prosecution of beyond a reasonable doubt of all the elements of the crimes of forgery and theft.
(Transcript p. 96 L. 20- p. 99 L. 13) The court let the issues go to the jury on the theory that
keeping the money from cashing the check was the theft althought no evidence had been
introduced as to that issue. This is plain error on the part of the trial court.
2.

The Defendant was tried in a second case before A. Lynn Payne for the charge of

Spouse Abuse, Class A Misdemeanor, case No. 961800334. In this case the alleged victim
testified that she has been using methamphetamine the night of the incident and that she did not
believe that Defendant had hit her in any way, and that she had told the police that he had only to
keep from being in trouble herself after Defendant had called the police to come. Her son also
testified that he had not seen Defendant strike her that night.
Without any witness to testify that the defendant had assaulted the "victim" and the
alleged victim and her son that was present that evening denying that anything had happened, the
court should not had simply disregarded all the testimony from the people that were there at the
time the incident occurred. Without any evidence except for the police that were not present
when the incident occurred, the matter should have been dismissed.
The trial Court judge dismissed her testimony at trial, in favor of the statements given to
the police the night of the incident. Defendant challenges the verdict based on the judges total
disregard of testimony clearly given against the best interest of the witness.

4

ARGUMENT
1.

PROSECUTOR MISCONDUCT

Does withholding the whereabouts of a witness that the defendant claims may
exonerate him from the defendant and his counsel amount to prosecutor misconduct?
Form very early on in this case, Appellant maintained that he had been given a check by a
women named Carma Holler with the back already endorsed with the name of "Kim Jenkins". At
the time this had occurred Ms. Holler lived in Vernal, Utah as did the Defendant, but by the time
the investigation was getting ready for trial, she had moved from the area. Even though
Defendant and his attorney used what resources were available to them, they could not find Ms.
Holler's whereabouts until after the trial.
The morning of the trial, the prosecutor made a motion in chambers to keep the defense
from entering or alleging to any hearsay statements concerning Ms. Holler. (Transcript p. 7-9)
It was during this conversation in chambers that Defendant and his counsel first learned
that Ms. Holler was on probation through Adult Parol and Probation. The prosecution was aware
of this and could have revealed her location at any time, but did not. This prevented Defendant
from raising the principle defense to the charge, namely that he was unaware that the signature on
the check was not the rightful bearer.
Utah Code Annotated, §77-35-16 16(a) states: Except as otherwise provided the
prosecutor shall disclose to the defense upon request the following material or information of
which he has knowledge, (1) Relevant written or recorded statements of the Defendant or CoDefendant; (2) The criminal record of Defendant; (3) Physical evidence seized from the Defendant
of Co-Defendant; (4) Evidence known to the prosecutor that tends to negate the guilt of the

5

accused, mitigate the guilt of the Defendant or mitigate the degree of the offense for reduced
punishment; and (5) any other items of evidence which the Court determines on good cause
shown should be made available to the Defendant in order for the Defendant to adequately
prepare his defense.
Rule 3.8(d) of the Rules of Professional Conduct requires a prosecutor to "make timely
disclosure to the defense of all evidence or information known to the prosecutor that tends to
negate the guilt of the accused or mitigate the offense." quoted in State v. Hay, 859 P.2d 1,7
(Utah 1993).
The Court has stated "...the prosecutor's responsibility is that of "a minister of justice and
not simply an advocate," which included "a duty to see that the Defendant is accorded procedural
justice and that guilt is decided upon the basis of sufficient evidence." A criminal trial is more that
a contest between the prosecution and the defense; it is a search for the truth." State v. Hay,
supra citing State v. Carter, 702 P.2d 656,662 (Utah 1988); State v. Jarrell 608 P.2d 218,224
(Utah 1980).
In the case at bar, Defendant was denied access to the witness that could have come
forward to explain to the jury how she obtained the check and what if anything Defendant knew
about the signatures. However, because Defendant was denied the ability to subpoena the only
witness that could exonerate him, he was convicted of the crimes of forgery and theft.
The prosecution had control over the information that defendant sought, and even though
he had knowledge of the defense and the need of the missing witness, such information was
denied to the defense. No attempt was made by the prosecution or law enforcement to
investigate such claims or to even allow the defense to investigate further. This is in opposition to
6

the Rules of Professional Conduct in actuality and in spirit. The cases before the Court of
Appeals on this subject have been uniformly consistent with the principle that a prosecutor is
more than " advocate" , that "criminal trail in more than a contest between the prosecution and
the defense; it is a search for the truth." State v. Hay, supra at 7.
Defense had filed formal requests for discovery with the prosecutors' office and had been
provided discovery. Part of the request stated that "discovery is considered continuing and any
additional information should be supplied" (Defendant's Request for Discovery) Defense had no
way of knowing that the person sought for his defense was someone that the prosecutor's office
had dealt with and had on probation. By withholding this information from the defense, they were
unable to make more exact requests for discovery. The prosecution should not be allowed to
profit from withholding information that was essential to defendant's case.

2.

Was it an abuse of discretion for the judge to disregard the testimony of the alleged

victim in the case that she lied to the police on the night of the incident, that she had been
using drugs that night and that the defendant had not hit her in any way?

2.

The Defendant was tried in a second case before A. Lynn Payne for the charge of

Spouse Abuse, Class A Misdemeanor, case No. 961800334. In this case the alleged victim
testified that she has been using methamphetamine the night of the incident and that she did not
believe that Defendant had hit her in any way, and that she had told the police that he had only to
keep from being in trouble herself after Defendant had called the police to come. Her son also
testified that he had not seen Defendant strike her that night.
7

Without any witness to testify that the defendant had assaulied the "victim" and the
alleged victim and her son that was present that evening denying that anything had happened, the
court should not had simply disregarded all the testimony from the people that were there ai the
time the incident occurred. Without any evidence except for the police that were not present
when the incident occurred, the matter should have been dismissed.
The trial Court judge dismissed her testimony at trial, in favor of the statements given to
the police the night of the incident. Defendant challenges the verdict based on the judges total
disregard of testimony clearly given against the best interest of the witness.

CONCLUSION
Defendant asks that the verdict in both cases be vacated and reheard. Defendant is
currently serving a 0-5 year sentence on the felony conviction and asks that he be released during
the pendency of the rehearing.
DATED this 3

(Q day of December, 1997.

Cindy Bart&pCoombs
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Without any witness to testify that the defendant had assaulted the "victim" and the
alleged victim and her son that was present that evening denying that anything had happened, the
court should not had simply disregarded all the testimony from the people that were there at the
time the incident occurred. Without any evidence except for the police that were not present
when the incident occurred, the matter should have been dismissed.
The trial Court judge dismissed her testimony at trial, in favor of the statements given to
the police the night of the incident. Defendant challenges the verdict based on the judges total
disregard of testimony clearly given against the best interest of the witness.

CONCLUSION
Defendant asks that the verdict in both cases be vacated and reheard. Defendant is
currently serving a 0-5 year sentence on the felony conviction and asks that he be released during
the pendency of the rehearing.
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