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IN THE UTAH COURT OF APPEALS

JUDE J. NICHOLES,

Plaintiff/Appellant, BRIEF OF APPELLANT

JAMES LEWIS NICHOLES, Case No. 880273-CA

Defendant/Respondent. Category No. 14 b

¥ % % % A4 % % ¥ %

JURISDICTION AND NATURE OF PROCEEDING

This Court has jurisdiction to decide this appeal pursuant
to Utah Code Ann. §78-2a-3(2)(g)(1987). This is an appeal from a

Decree of Divorce entered by the Third Judicial District Court,

Honorable Kenneth Rigtrup, presiding.

STATEMENT OF THE ISSUES PRESENTED ON APPEAL

Did the trial court abuse its discretion in setting its
awards of alimony and child support? Did the trial court abuse
its discretion in awarding James Nicholes, Defendant and Respon-
dent, the right to claim the minor children as dependents

for income tax purposes?

DETERMINATIVE STATUTES, REGULATIONS AND CONSTITUTIONAL PROVISIONS

U.S. Const. art. VI, §2; 26 U.S.C. §152(e)(1988); Utah Code

Ann. §78-45-7(2)(1984).

STATEMENT OF FACTS

Mr. and Mrs. Nicholes were married on June 30, 1964. Mrs.
Nicholes was sixteen years old at the time, and received no

educational training past high school. Record at 29. She tried



to work in 1985, but was unable to continue because of her
medical problems. Record at 81-84. She suffers from a number of
ailments that prevent her from being able to work. Record at
4-25. During most of the marriage, Mrs. Nicholes worked primar-
ily as a housewife, raising the three children. James, the
oldest, is no longer a minor. The Decree of Divorce awarded Mrs.
Nicholes the custody of Jason, born in 1969, and Rebekah Ann,
born in 1974.

Mr. Nicholes wdrkéd‘two jobs during most of the marriage.

He was laid off from Kennecott for a period in 1985 and 1986, but
then was hired back. Record at 182, 184. He has worked there for
twenty~-three years. Record at 182. He left his job of twenty
years at Western States Masonry about the time he moved out of
the house in November 1987, though it is unclear from the record
whether he quit or was laid off. Record at 35, 36, 132, 178.
Between 1982 and 1985 he was working both jobs and earned between
$43,000.00 and $53,000.00 per year, even though he often took
between one and two months off a year to go hunting. Record at
37, 39. The record indicated that there were no savings because
of his hunting trip expenses and because he was laid off from one
of his jobs. Record at 39, 182.

This appeal is pursuant to a divorce granted to the parties
on March 22, 1988, which became final sixty days after entry.
Mrs. Nicholes was awarded custody of the two children, Rebekah
Ann, age 14, and Jason Manuel, age 18. The court awarded perma-
nent alimony of $250.00 per month, and child support of $100.00

per child, until the children reached the age of eighteen or



graduated from high school, whichever came last. There was no
provision for an increase in child support or alimony when Jason
graduated from high school, although he graduated in June 1988,
within one month of the Decree of Divorce becoming final on May
20, 1988. Appellant filed her Notice of Appeal on April 21,
1988.

SUMMARY OF ARGUMENT

The trial court abused its discretion in awarding only
$100.00 per month to Mrs. Nicholes for child support and $250.00
per month for alimony. Specifically, the trial court failed to
make findings concerning the historical earnings of Mr. Nicholes,
which findings were necessary to adequately consider his ability
to earn. Further, the court abused its discretion by setting
inadequate child support and alimony, which awards unjustly left
Mrs. Nicholes' household and Mr. Nicholes' household with ex-
tremely disparate standards of living. In addition, the trial
court should have provided for an increase in alimony and child
support to take effect upon the termination of support for one of
the parties' children. Finally, the trial court's award to Mr.
Nicholes of the right to claim the children as dependents for
personal income tax purposes conflicted with the Internal Revenue
Code and thus violated the Supremacy Clause of the United States

Constitution.



ARGUMENT

I. THE TRIAL COURT ABUSED ITS DISCRETION IN ITS
DETERMINATION OF THE ALIMONY AWARD.

The trial court abused its discretion by awarding Mrs.
Nicholes an inadequate amount of alimony resulting in a serious
inequity between the standard of living of the parties. The
underlying purpose of alimony is to "enable the receiving spouse
to maintain as nearly as possible the standard of 1living enjoyed
during the marriage and to prevent the spouse from becoming a

public charge." Paffel v. Paffel, 732 P.2d 96 (Utah 1986).

"[T]he ultimate test of the propriety of an alimony award is
whether, given all these factors, the party receiving alimony
will be able to support him or herself, as nearly as possible at

the standard of living ... enjoyed during marriage". Naranjo v.

Naranjo, 751 P.2d 1144, 1147 (Utah Ct. App. 1988). The purpose
of an alimony award is to equalize the parties' respective

standards of living as much as possible. Olson v. Olson, 704

P.2d 564, 566 (Utah 1985).
The trial court has discretion in setting alimony, but must
exercise that discretion within the standards set by the Utah

Supreme Court. Jones v. Jones, 700 P.2d 1072 (Utah 1985). The

Supreme Court articulated the following three factors a trial
court should consider in determining alimony:
(1) the financial conditions and needs of the
wife;
(2) the ability of the wife to produce a sufficient
income for herself; and

(3) the ability of the husband to provide support.



English v. English, 565 P.2d 409,411-412 (Utah 1977). Failure to

analyze the parties' circumstances using these three factors
constitutes an abuse of discretion. Paffel, 732 P.2d at 101.

The trial court abused its discretion by failing to analyze
the parties' circumstances in the Nicholes case in light of the
English factors. The only finding that the trial court made
regarding Mrs. Nicholes' financial condition and needs was
"[t]hat the plaintiff is unemployed, and has physical problems
that prevent her employment." Findings of Fact, Conclusions of
Law at 2. There were no specific findings by the court regarding
Mrs. Nicholes' needs, although evidence was presented that her
total monthly expenses (including the needs of the minor children
living with her) ranged between $1,984.78 to $2,134.78. Exhibit
5 and Record at 66-67. The trial court made a finding that "the
defendant is currently employed at Kennecott and earning, approx-
imately, $1,665.00 gross, per month." Findings of Fact, Conclu-
sions of Law at 2. The original Findings of Fact, Conclusions of
Law submitted by counsel for Mrs. Nicholes included a recitation
of Mr. Nicholes' historical earnings in the years 1982 through
1986 which earnings were much greater than his earnings at the
time the Decree of Divorce was entered. Original Findings of
Fact, Conclusions of Law at 2-3. The trial court ordered that
the recitation of Mr. Nicholes' earnings in the previous years be
deleted from the final Findings of Fact, Conclusions of Law.
Record at 214. The trial court improperly relied on Mr.

Nicholes' income at the time of the Divorce Decree instead of his



historical earnings in determining the husband's ability to
provide spousal support. Such reliance is contrary to the stan-
dard articulated in the English case.

It is an abuse of discretion when the trial court's award of
alimony is so inequitable as to result in a great disparity in
the standards of living of the parties following a divorce.

Canning v. Canning, 744 P.2d 325 (Utah Ct. App. 1987). The Utah

Supreme Court and Utah Court of Appeals have reversed and/or
remanded a number of cases when the awards of alimony were so
inequitable that they constituted an abuse of discretion. Jones,

700 P.2d 1072; Gardner v. Gardner, 748 P.2d 1076 (Utah 1988);

Canning, 744 P.2d 325; Rasband v. Rasband, 752 P.2d 1331 (Utah

Ct. App. 1988); Martinez v. Martinez, 754 P.2d 69 (Utah Ct. App.

1988).

Following a marriage of long duration, an alimony award
should equalize the parties' respective standards of living to
the extent possible. Gardner, 748 P.2d at 1081. Like the
Nicholes' case, in Rasband, the marriage was long in duration
(thirty years) and Mrs. Rasband was severely limited in her
ability to earn and had no income at the time of the divorce. 752
P.2d at 1333. The Utah Court of Appeals found the disparity
between the alimony award of $9,600.00 per year and Mr. Rasband's
remaining income of $36,000.00 so striking as to constitute an
abuse of the trial court's discretion. Id. "His standard of
living will be much nearer that enjoyed during the marriage than
will hers." Id. 1In Canning, the Utah Court of Appeals remanded

the case because the record was inadequately developed concerning



the wife's needs and her ability to earn. 744 P.2d at 327. The
husband had an annual income of $24,000.00, while Mrs. Canning
received $350.00 per month in child support, no alimony, and made
$1,200 the previous year. Id. The appellate court found that
"David Canning's standard of living will be much closer to what
it was during the marriage than will be appellant's". Id.

The alimony award of $250.00 per month to Mrs. Nicholes will
not even come close to meeting her monthly expenses of $1,985.00
to $2,135.00. More importantly, the alimony award of $250.00 is
unconscionable in its overwhelming disparity. This is so even
if the court accepts the trial court's finding that Mr. Nicholes
is able to earn only $1,665.00 per month. The alimony award has
the effect of impoverishing Mrs. Nicholes, while Mr. Nicholes
standard of living will be much nearer to that enjoyed during the
marriage. An alimony award resulting in such a great disparity
between the standards of living of the parties constitutes an
abuse of the trial court's discretion.

A. The trial court's failure to consider Mr.
Nicholes' historical earnings constitutes an abuse
of discretion.

When determining alimony, the court is required to make
specific findings concerning the ability of the obligor to earn.
English, 565 P.2d at 412. The trial court found "that the Mr.
Nicholes is currently employed at Kennecott and earning, approx-
imately, $1665.00, gross, per month." Findings of Fact, Conclu-
sions of Law at 2.

When the husband has experienced a temporary decrease in

earnings, the trial court must take into account his historical



earnings. Westenkow v. Westenkow, 562 P.2d 1256 (Utah 1977).

The record shows that Mr. Nicholes' income during the last five
years was $45,962.99 (1982), $48,500.00 (1983), $53,979.68
(1984), $43,665.79 (1985), and $22,665.65 (1986). Record at 3-7;
Exhibit 1.

When the obligor has experienced a temporary decrease in
income, it is reasonable for the court to impute the obligor's
income based on his historical earning ability. Westenkow, 562
P.2d at 1257. 1In Westenkow, the husband had quit his job to
start his own company. The court said that "plaintiff has an
established ability to earn $18,000.00 annually.... It would be
reasonable for the court to infer that either plaintiff's income
from his business would increase or he would seek other employ-
ment with an adequate remuneration reflecting his historical
earning ability". Id. 1In English, the Utah Supreme Court
overruled the trial court award of alimony because the trial
judge considered only the husband's tax return of the previous
year rather than his historical earnings in determining ability
to pay. English, 565 P.2d at 412.

The trial court must consider the obligor's ability to
provide support as shown by his historical earnings rather than
that shown by his current income. Olson, 704 P.2d at 566. The
trial court failed to recognize that Mr. Nicholes had an estab-
lished ability to earn $40,000.00 to $50,000.00 per year. 1In
determining Mr. Nicholes' ability to earn, the trial court
considered only the income tax return of 1986. Mr. Nicholes was

temporarily laid off from one of his jobs in 1986 and was hired



back in or around December, 1986. Record at 182, 184. Because
he was hired back late in 1986, Mr. Nicholes reestablished his
ability to earn $40,000.00 to $50,000.00 per year.

Counsel for Mrs. Nicholes incorporated past earnings into
the original Findings of Fact, Conclusions of Law but the court
ordered that that information be stricken. Record at 214, 219.
The trial court stated that it was inappropriate to consider past
earnings because Mr. Nicholes "doesn't need to work two jobs."
Record at 212. It also determined, without any evidence, that
Mr. Nicholes had to accept a lower rate of pay when he went back
to work at Kennecott. Record at 191. Mr. Nicholes testified
regarding his current cash flow. During his testimony, when the
issue of work history was brought up, the judge refused to allow
testimony of work history into evidence. Record at 167, 172. As
a result the judge based his decision on vague findings. For
example, the judge found that Mr. Nicholes had only a "meager
amount of money," and that "there is just not enough to go
around." Record at 177, 189.

It is clear from the record that the trial court refused to
hear evidence concerning Mr. Nicholes' historical earnings and
his ability to earn in the future. Both Mr. Nicholes' historical
earnings and the timing of his departure from Western States
Masonry make the trial court's consideration of a single year's
tax return inadequate. The trial court lacked the proper evi-
dence to determine whether this decrease in income was temporary.
This lack of evidence was because of the trial court's refusal to

hear the relevant evidence.



The trial court's improper determination concerning Mr.
Nicholes' ability to earn resulted in a inappropriate disparity
between the reported needs of Mrs. Nicholes and the actual
alimony awarded. Mrs. Nicholes was accustomed to the high
standard of living of $40,000.00 to $50,000.00 per year. Mrs.
Nicholes' alimony award of $3,000.00 per year is not supported in
the trial court's findings. The findings do not account for Mr.
Nicholes' established ability to earn $40,000.00 to $50,000.00
per year, or his apparent inability to maintain his spouse
in a standard of living not unduly disproportionate to that
enjoyed during the marriage. One of the goals of alimony is to
prevent the spouse from becoming a public charge. Paffel, 732
P.2d at 100. However given the meager amount of alimony awarded
and given Mrs. Nicholes' inability to work, it is very 1likely
that she will become a public charge.

IT. THE TRIAL COURT ABUSED ITS DISCRETION IN ITS DETERMINA-
TION OF THE CHILD SUPPORT AWARD

The amount of child support awarded to Mrs. Nicholes was
inadequate and constituted a manifest injustice. 1In determining
the amount of child support to be awarded, Utah law directs the
court to consider "all relevant factors" including but not
limited to:

(a) the standard of living and situation of the
parties;

(b) the relative wealth and income of the parties;
(c) the ability of the obligor to earn;

(d) the ability of the obligee to earn;

- 10 -



(e) the need of the obligee;
(f) the age of the parties;

{g) the responsibility of the obligor for the support
of others.

Utah Code Ann. §78-45-7(2)(1984).
The underlying objective of child support is to reach an
equitable apportionment to each parent of a "reasonable and

proper share of the child's expenses." Astorga v. Julio, 564

P.2d 1385, 1386 (Utah 1977). One of the chief functions of child
support is to protect the children against the adverse circum-
stances of their parent's divorce and to maintain a standard of
living for them "not unduly disproportionate to that which they
would have enjoyed had the marriage continued." Savage v.
Savage, 658 P.2d 1201, 1205 (Utah 1983).

The trial court failed to properly evaluate the relevant
factors in determining the amount of child support. The trial
court's failure to consider all of the relevant factors in

setting child support is an abuse of discretion. Stevens v.

Stevens, 754 P.2d 952, 958 (Utah Ct. App. 1988). The trial judge
made findings "that Mrs. Nicholes is unemployed, and has physical
problems that prevent her employment". Findings of Fact, Conclu-
sions of Law at 2. The record indicates that Mrs. Nicholes is 40
years old. Record at 28-29. Mr. Nicholes' age is not determin-
able from the record. Given Mrs. Nicholes' age, experience and
disabilities, she clearly does not have the ability to support
herself or the children. Further the trial court's findings
concerning Mr. Nicholes' ability to earn are inadequate because

they only addressed what he actually earned in the last vyear.

- 11 -



The trial court also failed to properly evaluate the chil-
dren's actual needs and the standard of living to which the
children became accustomed to during the marriage. Evidence was
presented at trial that the needs of Mrs. Nicholes and the
children amounted to $1,985.00 to $2,135.00 per month. Exhibit
5. The trial court awarded Mrs. Nicholes $100.00 per month per
child in child support. Including the alimony award, the trial
court awarded $450.00 per month for the support of Mrs. Nicholes
and two children. Given the trial court's finding of Mr.
Nicholes' current monthly income of $1665.00, that left $1225.00
per month for Mr. Nicholes. The great disparity between $450.00
support a household of three and $1,225.00 to support a household
of one is striking. 1In light of the fact that Mr. Nicholes has
shown an established ability to earn $40,000.00 to $50,000.00 per
year, the alimony and child support awards are outrageously
inadequate. Clearly, Mrs. Nicholes and the children were des-
tined to suffer a disproportionately lower standard of living
from that enjoyed by Mr. Nicholes. The child support and alimony
awards effectively impoverished Mrs. Nicholes and the children,
while preserving a much higher standard of living for Mr.
Nicholes.

A. The trial court should have provided for an
- increase in child support and alimony due to
immediate termination of support for one of
the parties' children.

The trial court refused to provide for an increase in child
support and/or alimony for Mrs. Nicholes even though support for
the child Jason was terminating within a month of the Decree of

Divorce becoming final. The Decree of Divorce provided for child

- 12 -



support in the amount of $100.00 per month per child "until each
minor child attains the age of 18 years or graduates from high
school in due course, whichever last occurs." Decree of Divorce
at 2. The Verified Complaint for Divorce pled for $300.00 per
month per child in child support, to be increased to $450.00 per
month for the support of the minor child, Rebekah, after the
child support for Jason terminated. Verified Complaint for
Divorce at 3. The Verified Complaint further requested alimony
in the amount of $400.00 per month to be increased to $550.00 per
month when child support terminated for Jason.

The trial court denied Mrs. Nicholes' request for this
increase in alimony and child support, even though the change was
almost immediate. Jason had already reached the age of 18 at the
time that the Decree of Divorce was entered and had graduated
from high school within one month of the Decree becoming final.
Mrs. Nicholes has been further impoverished by the trial court's
failure to account for this change that took place immediately.
Mrs. Nicholes and the remaining minor child are living on
$4,200.00 in child support and alimony per year. According to
the trial court's finding of his income, Mr. Nicholes has
$15,780.00 per year to support only himself. 1In light of Mr.
Nicholes' historical earnings, Mrs. Nicholes and Rebekah have
experienced a change in their standard of living from $40,000.00
or $50,000.00 per year to $4,200.00 per year in the course of
this marital dissolution.

The trial court erred in failing to account for an immediate

change in circumstances. Parties should not have to return to

- 13 -



court on a petition for modification for a change in circumstanc-
es that is before the court at the time of trial and is certain
to take place immediately after the order is entered.

Failing to take the immediate change in circumstances into
account in the awards made the future standards of living of the
parties unconscionably inequitable. This case therefore, in-
volves even more striking inequities than those of cases this
court has previously overturned. It is unclear from the record
how the trial judge arrived at his determination. Even if this
court declines to ascertain the proper amounts to be awarded, it
should make it clear on remand that the trial court should
increase the amount of child support for Rebekah and alimony for
Mrs. Nicholes based on the child support for Jason terminating
almost immediately after the divorce decree became final.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN AWARDING MR.
' NICHOLES THE RIGHT TO CLAIM THE MINOR CHILDREN AS
DEPENDENTS FOR TAX PURPOSES.

The trial court erred in awarding Mr. Nicholes the right to
claim the minor children as dependents on his income tax return.
The trial court failed to comply with the Internal Revenue Code
because federal law has given the custodial parent the right to
declare the minor children as dependents for income tax purposes
since 1985. 26 U.S.C. 152(e) (1988). The 1984 revision of the
Internal Revenue Code provides that, for federal income tax
purposes, a child of divorced parents shall be considered as
having received over half his support from the parent having

custody for the greater portion of the calendar year, unless the

- 14 -



non-custodial parent can prove that his or her circumstances meet
one of the exceptions to the general rule.

The exceptions to the Internal Revenue Code section giving
the custodial parent the tax exemption for the children are if
there was a "qualified pre-1985 instrument or if the custodial
parent voluntarily signs an agreement to give the exemptions to
the non-custodial parent. 26 U.S.C. §152(e) (1988). The Utah
Court of Appeals embraced the custodial parent rule from the

Internal Revenue Code in Martinez v. Martinez, 754 P.2d at 69, 72

(Utah Ct. App. 1988). In that case the issue rested on whether a
stipulation signed in 1983 and revoked in 1985 was a "qualified
pre-1985 instrument". The court ruled that the custodial parent
is entitled to the tax exemptions absent the ability of the
non-custodial parent to establish one of the exceptions to the
rule. Id.

The only way that Mr. Nicholes can be given the children's
tax exemptions, pursuant to the Internal Revenue Code, is if Mrs.
Nicholes signs a written declaration giving him the exemptions.
It is Mrs. Nicholes' position that the Internal Revenue Code
contemplates a voluntarily written declaration by the custodial
parent. Further, it is beyond the jurisdiction of the trial
court to order the custodial parent to involuntarily execute the
written declaration.

Because there is no exception to the general rule in this
case, Mrs. Nicholes is clearly entiﬁled to the right to the
children's tax exemptions as the custodial parent. The trial

court's decision violates the Supremacy Clause of the United
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States Constitution, and thus constitutes an abuse of discretion.
This court should reverse the trial court's decision and award
Mrs. Nicholes the right to claim the minor children as dependents

for income tax purposes.

CONCL.USION

The trial court abused its discretion in its determination
of the alimony and child support awards. The trial court's
findings on the factors to be considered for both alimony and
child support were inadequate to support the court's awards. The
trial court further abused its discretion by failing to consider
the historical earnings of Mr. Nicholes in setting the alimony
and child support awards. The trial court's award of alimony was
so low that it resulted in a great disparity in the standards of
living of the parties following the divorce. The child support
awards for the minor children were so inadequate as to result in
impoverishing the children by clearly failing to meet their
needs. The trial court further erred by refusing to provide for
an increased amount of child support and alimony when the child
support for one child was terminating immediately after the
Divorce Decree became final. Finally, the trial court abused its
discretion in awarding Mr. Nicholes the right to claim the minor
children as dependents for tax purposes in violation of the
Supremacy Clause of the United States Constitution.

The trial court's awards of alimony and child support should
be reversed, and this court should enter awards that are adequate

for the support of Mrs. Nicholes and the children. Alternatively,
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the case should be remanded for further findings and awards in

conformity with federal and state law.

DATED this Qéﬂ day of MO’%’ , 1988.
U

UTAH LEGAL SERVICES, INC.
Attprneys for Plaintiff/Appellant

g Al tes

LOUISA L. BAKER T

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on thiscég 2 day of August, 1988, I
mailed four true and correct copies of the foregoing Brief of
Appellant to F. Kim Walpole, Legal Forum Building, 2447 Kiesel

Avenue, Ogden, Utah 84401.
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KELLIE F. WILLIAMS #3493
Atzorney «for Plaintif:s
CCRPCRCN & WILLIAMS

Suite 1100 - Boston Building
#9 Exchange Place

Salt Lake City, Utah 84111
(801) 328-1162

IN THE THIRD JUDICIAL DISTRICT CCURT,
IN AND FCR SALT LAKE COUNTY, STATE OF UTAH.

JUCE NICECLES,
VERIFIED CCMFLAINT FCR DIVORCE AND

Plaintifs, MOTICN FCR CRDER TO SHCW CAUSE
-vs- Civil No.
JAMES LEWIS NICHOLES, Jucge

Defendant.

CCMES NOW THE PLAINTIFF to the above-entitled action, by and through
counsel, and complains and alleges against the defendant as follows:

1. RESIDENCY. Plaintiff is and has been a resident of Salt Lake County,
State of Utah for a period of three months or more immediately prior to the
filing of the Complaint in this action.

2.  MARRIAGE. The parties to this action are husband and wife, having
been married on June 30, 1964 in Magna, Utah.

3. GROUNDS. The defendant has indicated by words and actions that the
legitimate ends of the marriage are no longer being pursued, and that the
parties' differences have caused the irreconcilable breakdown of the marriage.

- These words and actions on the part of the defendant have caused the plaintiff

great mental and emotional distress and suffering, making.continuation of -the.

marriage impossible.
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4. CUSTOCY. There ars two children born as isste of this marriage in
need of support, namely, Retekah Arm, born April 30, 1974, and Jascn Emanuel,
born Decemper 15, 1969. Plaincifr is a fit and proper person to be awarded
the temporary and permanent care, custody and control of said minor children.

5. VISITATICN. PCefencant should be awarded liberal and reasonable
visitation with the minor chilcren.

6. HEALTZ AND ACCIDENT INSURANCE. Cefencant shculd be ordered to

maincain in force, tempcrarily and permanently, health and accident and dental
insurance for the benefit of the minor children of the parties, when it is
available through his employment, until the mincr chilcren attain the age of
18 years or gracuate frcm high schcol, whichever last cccurs. Further, the
cefencant should be orcered to maintain, cn a temporary and permanent basis,
kealth and accident and dental insurance for the benefit of the plaintiff.
rurcher, the defendant shculc be ordered to pay all medical, dental and
optical expenses not covered by the insurance until the mincr children attain
the age of 18 years or graduate frem high school, whichever last occurs.
Furcher, the defendant should be orcdered to pay for the dental work currently

needing to be acccmplished on the plaintifi.

7. LIFE INSURANCE. TCefendant should be ordered to maintain in force a

policy of insurance on his own life,'naming the minor children as the primary
teneficiaries of said life insurance policy, in the minimm face value of
$80,000.00, until each child reaches the age of 18 years or graduates from
high school, whichever last occurs.. Once the minor children have attained the
age of 18 years or gradvated from high school, the defendant should be
required to maintain in force an insurance policy on his own life, in the

minimm face value of $50,000.00, naming the plaintiff as the primary

beneficiary of said policy.
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8. CdI’D SUPPCRT. fencanc should be ordersd to pay to plainciff che

sum of $300.00 per monch, per child, as and for child suppcr:z, for the support
and maintenance of the minor children of the parties, uncil the minor childg,
Jascn Emanuel, attains the age of 18 years or graduates from high school,
whichever last occurs, at which time the defendant should pay to plaintiff the
sun  of $450.00 per menth, as and for the support and maintenance of the minor
child, Rebekah Amn. Said support shall ccntinue uncil the minor chila,
Recekah Ann, attains the a&ge of 18 vyears or graduatas from high school,
whichever last occurs. Further, it is reascnatle that said support payments
be mace on or before the S5th ca7 of each xonth.

If the defendant falls Z0 or more days in arrears in his child support
obligation, the plaintiff stould bte entitled to mandatcry inccme withholding
relief, pursuant to Utah Ccce Annotatad, Secticn 78-45(d)-1, et. seg. (1984,
as emended).

9. ALIMONY. The defendant is able-bodied and employed and the plaintiff
is 1in need of support to maintain herself, and defendant should be ordered to
pay to plaintiff the sum of $400.CO per month, until the eldest child attains
the age of 18 years or graduvates from high school, whichever last occurs, and
the obligation of supporting that child on the part of the defendant ceases,
at which time the alimony should increase to the sum of $550.00 per month,
until such time as the minor child, Rebekah Arm, attains the age of 18 years
or graduates from high school, and the cobligation on the part of the defendant
to pay support for said chila .ceases, at which time the alimony should be
increased to the sum of $800.CO0 per month. Said alimony should continue until

the ceath of the plaintiff or the cdeath of the defendant.

10. PERSONAL PROPERTY. During the course of their marriage, the parties
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bave acquirad certain itams cof perscnal erffeccs, jewelry, clocthing and
4
telongings, anc household furnishings, fixtures and appliances, which items

have been previously divided by the parties, and this division should te

H

confirmed 1in each, with each party being awarded those items currently in his

or her possession.

11. VEHICLES. During the course of their marriage, the parties have
acguired certain autcmobiles, including a 3/4 ton Ford truck, an Oldsmobile
Ciera, a 1957 Jeep and a 1979 Ferd 1/2 tecn four-wheel drive truck. Plaintiff
stould be awarded the Oldsmcbile Ciera and the Jeep, free and clear of any
interest of the defencanc. Cefendant should be awarded the 3/4 tcn Ford
truck, free and clear orf any interest of the plaintiff. Furcher, the 1979
Ford truck shculd be awarded to the parties' scn, Jascn Emanuel.

During the course of their marriage, the parties have acquired four
sncwrobiles, a horse trailer and an 8-foot cab-over camper. Plaintiff should
be awarded the camper and the defendant should te awarded all of the
snownmobiles and the horse trailer.

12. RETIREMENT, PENSIONS AND MARITAL FUNDS. During the course of their

marriage, the parties have acquired an interest in a pension at Kemmecott
Copper Corporation, and were paid the sum of approximately $33,000.00,
representing a pension in Western States Masonry. The plaintiff should be
awarcded one-half of the pension received from Western States Masonry, either
in cash or as on offset c¢n the defendant's equity in the real property.
Further, the plaintiff should be awarded onme-half of the defendant's pension
at Kennecott Copper, as of the date of divorce of the parties.

All other marical funds, accounts and monies should be divided equally

between the parties, one-half to each.

13. RFALL PROPERTY. During the course of their marriage, the parties

ADDENDUM 1-4



have acguired an incerest in real property commenly kmown as 3260 Scuch 79C0
Wwest in Magna, Utanh. PlaintifI sihculd be awardea the temporary and permanent
use and possession of said real propercy, and all right, title and interest
therein, including any reserve accounts, subject to a lien in behalf of the
defendant in the sum of one-half of a fair and reascnable equity in said real
prcperty, which should beccme payable to defencant upcn the first to occur of
the following events:

a. plaincifs's remarriage or cohabitaticn in the hcme with a man
other than the defendant;

b. the ycungest mincr child of the parties achieving the age or Is
years or graduating frcm high school, whichever last occurs;

c. the death of the plainciff;

d. the sals of the real property at plaintiff's electicn;

e. plaincifr's failure to utilize said real property as her primary
place of residence.
Derfendant should be required to pay for the costs of an appraisal on said real
property and said appraisal should be used in computing the equity and lien of
the defendant.

14. DEBTS. During the course of their marriage the parties have
incurred certain debts and obligat}ons, which include debts to Peter Nelson
and Chase Manhattan. Defendant should be ordered to pay and assume,
temporarily and permanently, all debts and obligations incurred by the parties

during the course of their marriage.

15. ATTORNEY'S FEES. The plaintiff is without sufficient funds to

support herself and pay her attorney's fees. Defendant should be ordered to

pay plaintiff's reasonable attorney's fees incurred in bringing this action.

16. EXECUTION. Each party should be ordered to execute and deliver all
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necassary, cccumencs to transfer the title and ownership ci the prorverty of the
parties pursuant to the Decrae enterad in this acticn.

17. TEMPORARY RELIEF. The defencant has previously been verbally and

emotionally abusive of the plaintiff and irreparable hara and damage will
occur to her if a restraining order is not entersd, and it is reasonable,
necessary and proper that cdefendant be restrained frcm physically or vertally
harassing the plainciff, or ccming around the plainciff ac the marical
residence, unless invitea for the purposes of schedulec visitaticn with the
minor children.

The plaintifr is in need of temporary possession of the real property of
the parties for herself and the minor childran so that thev can remain in the
neighborhood and their school. Further, the plaintifZ is atle to find minimm
employment, and has been uwnemploved, except for a matter of weeks, during the
entire course of the marriage, and it is reasonable, necessary and proper that
she be awarded temporary alimony and temporary child support in the sum of
$1,000.00 per month, and that the defendant be ordered to pay all marital
debts and obligations incurred by the parties during the marriage, on a
temporary basis. Futher, it is reasonable that the plaintiff be awarded the
temporary care, custedy and control of the minor chilaren of the parties, in
that the plaintiff has always been the primary carataker of the children, and
that their best interests would be served by an order of temporary custody in
the plaintiff,

WHEREFORE, plaintiff prays for the following relief:

1. For a Decree of Divorce dissolving the bonds of matrimony existing
between the parties, the same to become final and effeccive immediately upon
the signing and entry thereof by the court.

2. For said Decree to be granted in accordance with the Camplaint of the



piainciff, as set fcrch above.
3. That an Orcder to Stcw Cause be entered requiring the cefendant to be

and appear before the abtove-entitled court to show cause, if any he may have,

as follows:

a. Why the plainciff should not be awarded the temporary custody of

the minor children of the parties;

b. Why the cdefendant should not be temporarily and permanentcly
restrained frcm verbally or phniysically harassing the plaintiff, or from ccming
onto the real propercy except for purposes of scheduled visitation with the

minor children of the parties;

c. Why plaintiff should not be awarded the tamporary use and

possession of the real property of the parties;

d. Why the cdefendant should not be ordered to pay to plaintiff
temporary alimony and tamoorary child support in the sum of $1,000.00 per
menth;

e. Why the defendant should not be ordered to pay and assume the
marital debts and obligations of the parties, on a temporary basis;

4. For such other and further relief as to the court may seem just and

proper.

DATED THIS &5 day of A

KELLIE F. WILLIAMS
Attorney for Plaintiff
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STATE OF UTAH )
: SS.

CCUNTY OF SALT LAKE )

JUDE NICHOLES, being first duly sworn upcn oath, deposes and states as
follows: She is the plaintiff to the above-entitled action, she has read the
foregoing Complaint for Divorce, and understands the contents thereorf and the
same is true of her own perscnal knowledge.

. 7\ — ,
DATED THIS ¥ day of %_(/dl[{,%_,__ 1987.

\\ﬁ \\&\W\c\iwx O
TRENIGOED

Plainciff

SUBSCRIBED AND SWORN TO before e this 8/%:’ C Séxu&n,j,

1987.

KNOTARY PUBLIC
Residing at Salt Lake County

My ccumission expires:

eV,

. ~ L \
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KELLIE F. WILLIAMS #3493
Attorney for Plainciff
CORPORON & WILLIAMS

Suite 1100 - Boston Building
#9 Exchange Place

Salt Lake City, Utah 84111
(801) 328-1162

- - - - ————-—-—- -

IN THE THIRD JUDICIAL DISTRICT COURT,

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH.

JUDE NICHOLES,
FINDINGS OF FACT AND
Plaincifsf, CONCLUSIONS/OF LAW
-vs- Civil No. D87-89
JAMES LEWIS NICHOCLES, Jucge Kemnech Rigtrup
Defendant.

THE ABOVE-CAPTIONED MATTER baving come on regularly for trial on August
14, 1987, e.1t the hour of 10:00” o'clock a.m., and the trial not being completed
at that time, and havipg been reset for trial and heard on October 6th and
7th, 1987 at the bourg of 1:30 and 2:00 p.m., the Honorable Kenneth Rigtrup,
Judge presiding, and :the plaintiff having appeared in person and with counsel,
Kellie F. Willidms, and the defendant having appeared in person and with
counsel, F. Kim Walpole, and the Court having heard the testimony of the
parties agnd their witnhesses, and having reviewed the file and baving
interviéwea the minor children of the parties in chambers, and having heard
the. argument of counsel, more than 90 days having elapsed since the filing of
the Complaint in this action, the Court, being fully advised in the premises,

now makes and enters the following:

-/

Sa
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FINDINGS OF FACT

1. That the blaint:iff is and bas been a resident of Salt Lake County,
State of Utah, for a period of three months or more prior to the filing of
this action.

2. That the plaintiff and cdefendant are husband and wife bhaving been
parried on June 20, 1964 in Magna, Utah.

3. That the acts of the defendant in rewmoving himself from the marital
residence and refusing to return and remain married to the plaintiff caused
the plaintiff great mental and ewotional distress and suffering, making
continuation of the marriage impossible.

4. That there have been three children born alive as issue of this
marriage, two of whom are in need of support, namely, Rebekah A, born April
30, 1974 and Jason Emanuel, born December 15, 1969. The plaintiff is a fit
and proper person to be awarded the permanent care, custody and control of
said minor children. The minor child Rebekah, expressed to the Court a desire
to reside with her mother, and the minor child Jason, indicated a desire to be
in his mother's custody.

5. That the defendant should be awarded reasonable visitation with the
minor children as is convenient and appropriate between the minor children and
the defendant.

6. That the plaintiff is unemployed, and has physical problems that
prevent her employment, and the defendant is employed at Kennecott and
earning, approximately, $1,665.00 per donth.

7. The court finds that previous to 1987, the defendant was employed in
two occupations, and that the parties' gross wages were, in 1982 - $45,962.99;

in 1983 - $48,500.00; in 1984 - $53,979.68; in 1985 - $43,665.79; and, in
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1986 - $22,655.65. The court coes not believe that the defendant is required
to remain employed in two jobs in order to support the parties or their
children in their lifestyle previcusly held and, specifically, finds that the
defendant is not purposely not seeking employment for the purpose of avoiding
obligations.

8. That it is reasonable, necessary and proper that the defendant pay to
the plaintiff, as and for child support, the sum of One Hundred Dollars
($100.00) per month, per child, for a total of Two Hundred Dollars ($200.00)
per wmonth, until each minor child attains the age of 18 years or graduates
from high school in due course, whichever last occurs., Said support should be
payable one-half on the 10th, and one-balf on the 25th of each month. Should
the minor child, Jason, be residing other than in the plaintiff's home, then
the plaintiff should be responsible for paying that support to the individual
who is providing for the minor child, Jason.

9. That it -is reasonable, necessary and proper that the defendant
maintain in force his health and accident insurance, and such insurance as may
be available through his enployment, and that he continue to maintain the
children as beneficiaries under said insurance policy as long as he is able to
qualify said children under his medical/dental plan. Further, it is
reasonable that the defendant maintain in fbrée all health, accident and
dental insurance for the benefit of the plaintiff until the divorce is final.
Further, it is reasonable that each party pay one-balf of all medical, dental,
optical or orthodontic expenses that are not covered by said insurance.

10. That it 1is reasonable, necessary and proper that the defendant
maintain, for the benefit of the minor children, the insurance policy on his

life available through his union and through Kennecott and that he name the

3
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ainor children as the beneficiaries of said life insurance policy and that the
plaintiff be named as the trustee of said funds.

1. That if the defendant falls thirty (30) or more days in arrears in
his child support obligation, the plaintiff should be entitled to mancatory
income withholding relief pursuant to Utah Code Ammotated, Section 78-45(d)-1,

12, That it is reasonable, necessary and proper that the defendant pay
to the plaintiff the sum of Two Hundred Fifty Dollars ($250.00) per month, as
and for alimony. Said alimony should continue wuntil the death of the
plaintiff, the death of the defendant, or the plaintiff's remarriage or
cohabitation.

13. That it 1is reasonable, necessary and proper that each party be
ordered to provide the other party with a signed copy of their tax return, on
or before April 30th of each year, and keep the other apprised of their
employment situations.

14. That it is reasonable, necessary and proper that the defendant be
awarded the right to claim the minor children as depencents for purposes of
the calculation of the state and federal income tax dependent deductions, as
long as he is current in his child support obligations at the end of each tax
year., The plaintiff should be ordered to sign any necessary waiver permitting
said exemption., Should the plaintiff earn in excess of $7,500.00, per year,
then she should be awarded the right to claim the minor child Rebekah Amm, as
a dependent for purposes of the calculation of her federal and state tax
dependent deductions,

15. That the parties should be ordered to file a joint federal and state

return for the year 1987. All refunds resulting from said return should be

4
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applied to outstanding medical expenses owing to Dr. Peter Neilsen, Dr.
Simmons, A. Paige Palmer, Dr. Cannon and/or Allied labs. The defendant should
be responsible if there are any amounts found due and owing to the Internal
Revenue Service or the State of Utah.

16. That during the course of their marriage, the parties have acquired
certain items of personal effects, jewelry, clothing and belongings, which
have previously been divided, and which division should be confirmed in each.
Each party should be awarded those items in his or her own possession, except
for the following:

a. The plaintiff should be awarded the balance of the IRA funds
currently in possession of defendant's counsel, to apply to her attorney's
fees and court costs. Further, she should be awarded two of the snowmobiles
curréntly in possession of the defendant;

b. The defendant should be awarded the following property as it is
“currently in plaintiff's possession:  8-foot camper, horse trailer, coin
collection, mirror, antique barber accessories, Avon limited edition bottles,
softa rocker, hide-a-bed, gun cabinet, one freezer, oak desk, adding machine,
ten-man tent, three-man tent, propane lantern, gas camping stove, sleeping
bag, " miscellaneous camping gear, family pictures (his family), one telephone,
220 cord, Lincoln welder, air compressor, Homelight chain saw, all but one
ladder, wheelbarrows, scaffolding/planks, mechanic's tools and tool boxes
(except for a wvariety of small hand tools to be left for plaintiff), angle
grinder, disk sander, belt sander, bench vice, battery charger, cement tools,
masonry handtools, any saddles or packs or blankets not associated with either
_of the children's horses; and 19" television set;

c. Each party should keep the VCR and equipment in their

S
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possession;

d. That the parties' married son should be awarced the snowmobile
trailer; .

e, That it 1is reasonable that the minor child, Jason, should be
awarded all of his personal property, as well as the Atari game and tapes, and
his horse, and all related tack and equipmenc;

f. That it is reasonable that the minor child, Rebekah, should be
awarded all of her personal property and belongings, her personal computer,
her horse, and all related tack and equipment.

17. Each party should be awarded one-half of any other marital accounts
or stocks.

18. That it 1is reasonable, necessary and proper that the plaintiff
should be awarded the Oldsmobile vehicle, and the defendant should be awarded
the 3/4-ton pickup truck. Each party should be ordered to execute and deliver
-all necessary documents to transfer. the title to said property. Further, the
minor child, Jason, should be awarded his 1977 Ford pick-up truck, and the
minor child, Rebekah, should be awarded the 1958 Jeep, which title should be
held in the name of the plaintiff until Rebekah is of age.

19. That it is reasonable, necessary and proper that the minor child,
Rebekah, should be awarded all of her share accounts and savings accounts and
that the minor child, Jason, should be awarded all of his share accounts and
savings accounts.

20. That during the course of their mdarriage, the parties have acquired
an interest in real property commonly known as 3260 South 7900 West in Magna,
Utah. It 1is reasonable, necessary and proper that the plaintiff should be

awarded the possession of said real property until such time as the minor
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child, Rebekah, attains the age of 18 years or graduates from high school,
whichever last occurs, or until such time as plaintiff can sell said real
property at a price that she desires. Further, it is reasonable that she
should pay and assume the cdebt and obligation owing thereon to Chase Manhattan
Bank, commencing October 1987. However, the court further found that the
plaintiff removed herself from the residence, and that the defendant has been
making any necessary minimal payments on the obligation owing to Chase
Manhattan, prior to the sale of the home, which home has had an earnest money
offer made and which sale is pending.
Upon the sale of said home, the proceeds from the sale should be divided

as follows:

a. All costs of sale and commissions should be paid;

b. The debt owed to Chase Manhattan should be paid;

C. All outstanding medical bills incurred by the parties up until
the date of the divorce of the parties should be paid;

d. Two Thousand Five Hundred Dollars ($2,500.00) should be paid to
the plaintiff for attorney's fees and costs of litigationm;

e, One Thousand Dollars ($1,000.00) should be paid to the defendant
for attorney's fees and costs of litigation; and

f. Any real property taxes owing on the real property should be
paid;

g. Defendant should be paid any amount that he paid to Chase
Manhattan Bank after October 1, 1987, in order to prevent the foreclosure on
the home and should be paid any sums expended to bring the homeowner's

insurance current;

h. The balance should be divided equally between the parties,

7
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one-half to each,

21. That during the course of their darriage, the parties have incurred
certain debts and obligations, which include the wmedical debts owed to Dr.
Simpons, Dr. Nielsen, A. Paige Palmer, Dr. Cammon and Allied laboratories.
Said debts should be paid as previously set forth., Further, the plaintiff
should pay the debt to Chase Manhattan, as set forth above, until the sale of
the home, Each party should pay and assume any debts and obligations incurred
in his or her own name since the date of separation of the parties, said date
being November 21, 1986, except as set forth above.

22, That during the marriage the parties have acquired an interest in a
Kennecott retirement plan and a Salt Lake City Laborer's Union retirement
plan, as well as a possible interest in a retirement at Western States
Masonry. Plaintiff should be awarded fifty percent (50%) of all accrued
benefits through June 30, 1987, which 1is defined as 23 years of service,
Appropriate Qualified Domestic Relations Orders should issue assigning said
benefits.

The plaintiff should be awarded all benefits available to her under the
United States Social Security Act as a wife of the defendant in excess of 23
years.

23. That each party should be ordered to pay his or her own attorney's
fees and court costs, except as set forth above,

24, That bocth parties should be mutually restrained from bothering or
harassing the other party, either physically or verbally, or coming around the
home or place of employment of the other party for any reason whatsocever,
except for purposes of previously arranged visitation.

25. That it is reasonable, necessary and proper that the divorce of the

8
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parties become final 90 days from the date of entry of the Decree.

FRCM THE FOREGOING, Findings of Fact, the court now makes and enters the
following:

CONCLUSIONS OF LaW

1. This Court has jurisdiction over the subject matter of this action
and over the parties to this action.

2. That the plaintiff and defendant are entitled to a Decree of Divorce,
the same to become final and effective 90 days after being signed by the Judge
and entered by the Clerk in the register of actions.

3. That a Decree of Divorce should be granted in conformance with the
foregoing Fincings of Fact.

DATED THIS day of , 1987.

-

BY THE COURT

-

KENNETH RIGTRUP
District Court Judge

Approved as to form and content:

F. KIM WALPOLE
Attorney for Defendant



CERTIFICATE OF MAILING

I HEREBY CERTIFY that I am eaployed in the offices of Corporon &
Williams, attorneys for the plaintiff herein; that I caused the foregoing
proposed Findings of Fact and Conclusions of Law to be served upon defendant
by placing a true and correct copy of the same in an envelope addressed to:

F. KIM WALPOLE
Attorney for Defendant
2447 Kiesel Avenue
Ogden, Utah 84401

and depositing the same, sealed, with first-class postage pre-paid thereon, in

...... Z/?ﬂ!u%%jmm)

Secretary

1988.
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KELLIE F. WILLIAMS #3493
trorney for Plaintiff

CORPURON & WILLIAMS

Suite 1100 - Boston Building

#9 Exchange Place

Salt Lake City, Utah 84111
(801) 328-1162

IN THE THIRD JUDICIAL DISTRICT CCURT,

IN AND FOR SALT LAKE COUNTY, STATE CF UTAH.

JUDE NICHOLES,
FINDINGS OF FACT AND

Plaintiff, CUNCLUSICNS OF LAW
-vs- Civil No. D87-89
JAMES LEWIS NICHOLES, Judge Kenneth Rigtrup
Defendant.

THE ABOVE-CAPTICNED MATTER having come cn regularly for trial on August
14, 1987, at the hour of 10:00 o'clock a.m., and the trial not being completed
at that time, and having been reset for trial and heard on October 6th and
7th, 1987 at the hours of 1:30 and 2:00 p.m., the Honorable Kenneth Rigtrup,
Judge presiding, and the plaintiff having appeared in person and with counsel,
Kellie F. Williams, and the defendant having appeared in person and with
counsel, F. Kim Walpole, and the Court having heard the testimony of the
parties and their witnesses, and having reviewed the file and having
interviewed the minor children of the parties in chambers, and having heard
the argument of counsel, more than 90 days having elapsed since the filing of
the Complaint in this action, the (ourt, being fully advised in the premises,

now makes and enters the following:
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FINDINGS OF FACT

1. That the plainciff is and has been a resident of Salt Lake Councy,
State of‘ Utah, for a pericd of three months or more prior to the filing of
this acticn.

2. Thact the plainciff and defendanc are hustand and wiZs having been
marzied on June 20, 1964 in Magna, Utah.

3. That the acts of the defendant in removing himselZ frcm the marital
residence and refusing to recurn and remain married to the plaintifs caused
the plaincifi great mental and emotional distress and suffering, making
centinuation of the marriage impossible.

4., That thers have been three children born alive as issue of this
marriage, two of whom are in neecd of support, namely, Retekah Ann, born April
3C, 1974 and Jason Emanuel, torn Decerber 15, 1969. The plaincifZ is a fic
and proper rperson to be awarded the permanent cars, custcedy and control of
said minor children. The minor child Rebekah, expressed to the Court a desire
to reside with her mother, and the minor child Jascn, indicated a desire to be
in his mother's custody.

5. That the defendant should be awarded reasonable visitation with the
minor children as is convenient and agpropriate between the minor children and
the derendant.

6. That the plaintiff 1is unemployed, arnd bas physical problems that
prevent her employmenc, and the defendant is currently employed at Kennecott
ard earning, approximately, $1,6065.00, gross, per month.

7. That it is reasonable, necessary and proper that the defendant pay to
the plaintiff, as and for child support, the sum of (ne Hundred Dollars

($100.00) per month, per child, for a total of Two hundred Dollars ($200.C0)
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per month, until each minor child attains the age of .18 years or graduates
from high school in due course, whichever last occurs. Said support should be
payable one-half on the 10th, and one-half on the 25th of each month. Should
the minor child, Jason, be residing other than in the plaintiff's home, then
the plaintiff should be responsible for paying that support to the individual
who is providing for the minor child, Jason.

8. That it 1is reasonable, necessary and proper that the defendant
maintain in force his health and accident insurance, and such insurance as may
be available through his employment, and that he continue to maintain the
children as beneficiaries under said insurance policy as long as he is able to
qualify said children under his medical/dental plan. Further, it is
reasonable that the defendant maintain in force all health, accident and
dental insurance for the benefit of the plaintiff until the divorce is final.
Further, it is reasonable that each party pay one-half of all medical, dental,
optical or orthodontic expenses that are not covered by saidvinsuraﬁce.

9. That it 1is reasonable, necessary and proper that the defendant
maintain, for the benefit of the minof children, thé insurance policy on his
life available through his union and through Kennecott and that he name the
minor children as the beneficiaries of said life insuraﬁce policy and that the
plaintiff be named as the ﬁruscae of said funds.
| 1C. That if ﬁhé defendant falls thirty (30) or moré days in arrears in
his child support obligation, the plaintiff should be entitled to mandatory
income withholding relief pursuant to Utah Code Annotated, Section 78-45(d)-1,
et. seq., (1984 as amended).

» 11. That it is reasonable, necessary and pfopér that the defendant pay

to the plaintiff the sum of 1wo Hundred Fifty Dollars ($250.00) per month, as
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and for alimony. Said alimony should continue until the death of the
plainciff, the death of the defencant, or the plaintiff's remarriage or
cohabitation.

12. That it 1is reasonable, necessary and proper that each party be
ordered to provide the other party with a signed copy of their tax return, on
or before April 30th of each year, and keep the other apprised of their
employment situations.

13. That it is reasonable, necessary and proper that the defendant be
awarded the right to claim the minor children as dependents for purposes of
the calculation of the state and faderal income tax dependent deductions, as
long as he is current in his child sugrort obligations at the end of each tax
vear. The plaintiff should be ordered o sign any necessary waiver permitting
sald exemption. Should the plaintiff earn in excess of $7,500.00, per year,
then she should be awarded the right to claim the minor child Rebekah Ann, as
a dependent for purposes of the calculation of her federal and state tax
dependent deductions.

14. That the parties should be ordered to file a joint federal and state
return for the year 1987. All refunds resulting from said return should be
applied to outstanding medical expenses owing to Dr. Peter Neilsen, Dr.
Simmons, A. Paige Palmer, Dr. Cannon and/or Allied labs. The defendant should
be responsible if there are any amounts found due and owing to the Internal
Revenue Service or the State of Utah.

15. That during the course of their marriage, the parties have acquired
certain items of personal effects, jewelry, clothing and belongings, which
have previously been divided, and which division should be confirmed in each.

Each party should be awarded those items in his or her own possession, except

4
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for the following:

a. The plaintiff should be awarded the balance of the IRA funds
currently in possession of defendant's counsel, to apply to her attorney's
fees and court costs. Further, she should be awarded two of the snowmobiles
currently in possession of the defendant;

b. The defendant should be awarded the following property as it is
currently in plaintiff's possession: 8-foot camper, horse trailer, coin
collection, mirror, antique barber accessories, Avon limited edition bottles,
sofa rocker, hide-a-bed, gun cabinet, one freezer, oak desk, adding machine,
ten-man tent, three-man tent, propane lantern, gas camping stove, sleeping
bag, miscellaneous camping gear, family pictures (his family), one telephone,
220 cord, Lincoln welder, air compressor, Homelight chain saw, all but one
ladder, wheelbarrows, s affolding/planks, mechanic's tcols and tool boxes
(except for a wvariety of small hand tools to be lef:t for plaintiff), angle
grinder, aisk sander, belt sander, bench vice, batterv charger, cement tools,
masonry handtools, any saddles or packs or blankets not associated with either
of the children's horses; and 19" television set;

C. Each party should keep the V(R and equipment in their
possession;

d. That the parties' married son should be awarded the snowmobile
trailer;

e. That it 1is reasonable that the minor child, Jason, should be
awarded all of his personal property, as well as the Atari game and tapes, and
his horse, and all related tack and equipment;

f. That it is reasonable that the minor child, Rebekah, should be

awarded all of her personal property and belongings, her personal computer,
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her horse, and all related tack and equipment.

16.  Each party should be awarded one-half of any other marital accounts
or stocks.

17. That it is reasonable, necessary and proper that the plaintiff
- should be awarded the Oldsmobile vehicle, and the defendant should be awarded
the 3/4-ton pickup truck. Each party should be ordered to execute and deliver
all necessary documents to transfer the title tc said property. Further, the
minor child, Jason, should be awarded his 1977 Ford pick-up truck, and the
minor child, Rebekah, should be awarded the 1958 Jeep, which title should be

~

held in the name of the plaintiff until Rebekah is of age.

18. That it is reasonable, necessary and proper that the minor child,
Rebekah, should be awarded all of her share accounts and savings accounts and
that the minor child, Jason, should be awarded all of his share accounts and
savings acccunts.

19.  That during the course of their marriage, the parties have acquired
an interest in real property ccmmonly known as 3260 South 7900 West in Magna,
Utah. It is reasonable, necessary and proper that the plaintiff should be
awarded the possession of said real property until such time as the minor
child, Rebekah, attains the age of 18 years or graduates from high school,
whichever last occurs, or until such time as plaintiff can sell said real
propertyl at» é price that ‘she deéireé. Fﬁréher, iﬁ is reasonable that shé
shoul” pay and assume the debt and obligation owing thereon to Chase Manhattan
Bank, commencing October 1987. However, the court further found that the
plaintiff removed herself from the residence, and that the defendant has been
making any neéessary minimal payments on the obligation owing to Chase

Manhattan, prior to the sale of the home, which home has had an earnest money
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offer made and which sale is pending.

Upon the sale of said home, the proceeds from the sale should be divided
as follows:

a. All costs of sale and commissions should be paid;

b. The debt owed to Chase Manhattan should be paid;

c. All outstanding medical bills incurred by the parties up until
the date of the divorce of the parties should be paid;

d. Two Thousand Five Hundred Dollars ($2,500.00) should be paid to
the plaintiff for attorney's fees and costs of litigation;

e. One Thousand Dollars ($1,000.00) should be paid to the defendant
for attorney's fees and costs of litigation; and

f. Any real property taxes owing on the real property should be
paid;

g. Defendant should be paid any amount that he paid to Chase
Manhattan Bank after October 1, 1987, in order to prevent the foreclosure on
the home and should be paid any sums expended to bring the homeowner's
insurance curréﬁt;

h. The balance should be divided equally between the parties,
one-half to each.

20. That during the course of their marriage, the parties have incurred
cerﬁéiﬁ debts. éﬁd obligations; which inélﬁdé thé’médical debts owed té»Dr.t
Simmons, Dr. Nielsen, A. Paige Palmer, Dr. Cannon and Allied laboratories.
Said debts should be paid as previously set forth. Further, the plaintiff
should pay the debt to Chase Manhattan, as set forth above, until the sale of
the home. Each party should pay and assume any debts and obligations incurred

in his or her own name since the date of separation of the parties, said date
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being November 21, 1986, except as set forth above.

21. That during the marriage the parties have acquired an interest in a
Kennecott retirement plan and a Salt Lake City Laborer's Union retirement
plan, as well as a possible interest in a retirement at Western States
Masonry. Plaintiff should be awarded fifty percent (50%) of all accrued
benefits through June 30, 1987, which 1is defined as 23 years of service.
Appropriate Qualified Domestic Relations Orders should issue assigning said
benefits.

The plaintiff should be awarded all benefits available to her under the
United States Social Security Act as a wife of the defendant in excess of 23
years.

22. That each party should be ordered to pay his or her own attorney's
fees and court costs, except as set forth above.

23. That both parties should be mutually restrained from bothering or
harassing the other party, either physically or verbally, or coming around the
home or place of employment of the other party for any reason whatsoever,
except for purposes of previously arranged visitation.

24. That it is reasonable, necessary and proper that the divorce of the
parties become final 60 days from the date of entry of the Decree.

FROM THE FOREGOING, Findings of Fact, the court now makes and enters the
following:

CONCLUSICNS OF IAW

1. This Court has jurisdiction over the subject matter of this action
and over the parties to this action.
2. That the plaintiff and defendant are entitled to a Decree of Divorce,

the same to become final and effective 60 days after being signed by the Judge



and entered by the Clerk in the register of actions.

3. That a Decree of Divorce should be granted in conformance with the
foregoing Findings of Fact.

DATED THIS 22~ —day of March, 1988.

BY THE COURT
W /? "Ucc(/
mcmup J

District Court Judge

Approved as to form and content:

Vo S R SR

H. DIXON HCLEY

Q&m %CIQPCQ Q By /][V,::/R Zﬁ‘

~ 1,
MNari* arl,

F. KIM WALPOLE
Attorney for Defendant
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KELLIE F, WILLIAMS #3493
Attorney for Plaintift
CORPORCN & WILLIAMS

Suite 1100 - Boston Builcding _ ; g

#9 Exchange Place , ﬂ%u_//é
Salt Lake City, Utah 84111 ST
(801) 328-1162 /
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IN THE THIRD JUDICIAL DISTRICT QOLRT,
IN AND FOR SALT LAKE (QOUNTY, STATE OF UTAH.

"""""""""""""""""""""""""""""""" Bk 2/3 7h Y5
JUDE NICHCLES, ?2 2 gy T o e
Plaintifr, DECREE OF DIVORCE
-vs- Civil No. D87-89
JAYES LEWIS NICHOLES, Judge Kenneth Rigtrup
Defancart

THE APOVE-CAPTIONED MATIZR having come on regularly for trial on August
14, 1987, at the hour of 10:00 o'clock a.m., and the trial not being completec
at thst time, ad having been reset for trial and heard on October 6th axc
7th, 1687 at the bours of 1:30 axd 2:00 o'clock p.m., the Honorable Kenneth
Rigtrup, Judge presicing, and the plaintiff baving appeared in person and with
counsel, Keilie F, Williams, axd the defendant having appearec in person axd
with counsel, F. Kim Walpole, and the Court having beard the testimony of the
parties and their withesses, and bhaving reviewed the file and baving
interviewed the minor children of the parties in chambers, and baving heard
the argument of cownsel, more than 90 days having elapsed since the filing of

the Complaint in chis action, the Court, being fully advised in the premises,

and heving heretofore made and entered its Findings of Fact and Conclusions of

Law, now, therefor;
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IT IS HERE3Y ORDERED, ADJUDGED AND DECREED:

1. Plaintiff is hereby granted a Decree of Divorce, cissolving the boacs
of matrimony hzréégfore existing between the parties, the same to become final

c K2

and effective 9 cays afrer being signed by the judge and enterad by the clerk
in the register of acticns,

2. Plaintiff is hereby awarded the permanent care, custody ard control
of the two minor children of the parties, Rebekah Amm and Jason Emanuel,
subject to reasonagble visitation in the defendant with the minor children, as

1s convenient anc aporopriata between the minor chilcren and the cefendant.

3. Derencant 1is hereby orderad to pay to plaintiff, as and for child

(98

support, the sum of Cne Hundrec Dollars (S108.00) per month, per child, for a

ctal of Two Hwodrec Dollars (5200.00) per month, until each ainor child

n

atzains the ag2 of 18 years or gracuates from high school in due course,
shichever last occurs. Szic support shall be psyable cne-helf on the 10th,
and one-half on the 25th of each month. Should the zminor child, Jason, be
residing other cthan in the plaintiff's home, then the plaintiff shall be

responsible for paving that s:pport to the indivicdual who is providing for the

minor child, Jason.

4, Defencant is hereby ordered to maintain in force his health and
accident insurance, and such insurance as may be available through bhis
ezployment, anc that he continue to maintain the children as beneficiaries
under said insurance policy as long as be is able to qualify said children
under his medical/dental plan. Defencant is further ordered to maintain in
force all health, accident and dental insurance for the benefit of the
plaintiff until the divorce is final. Each party is ordered to pay one-half of
all medical, dental, optical or orthodontic expenses of the children that are

not covered by said insurance.
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5. « Detencant is hereby ordered to maintain in force, for the benefit of
the 1inor children, the insurance policy on his life available through his
union and through Kennecott, nazing the minor children as the beneficiaries of
said life insurance policy and naming plaintiff as the trustee of said funds,

6. If the defendant falls thirty (30) or more cdays in arrears in his
child support cbligation, the plaintiff shall be entirled to mancatory income
withholding relief pursuant to Utah Code Amotated, Section 78-45(d)-1, et.

seq., (1984 as amencec).

7. Defendant 1is hereby ordered to pay to plaintiff the sum of Two
dundred Fifty Dollars (S250.00) per month, as and for slimeny, uwtil the ceath
of the plaintiff, the death of the defencant, or the plaintiff's remarriage or
cohabitation,

8. Each party is hereby orderad to provide the other party with a signed
cepy of their tax return, on or before April 30th of each year, and keep the
other apprised of their employment situatiozs.,

9. Defendant is hereby awarded the right to claim the minor children as
cdependents for purposes of the calculation of his state and faderal income tax
dependent deductions, as long as he is current in his child support
obligations at the end of each tax year and plaintiff is hereby ordered to
execute the necessary waivers. Should the plaintiff earn in excess of
$7,500.00, per year, then she shall be awarded the right to claim the minor
child, Rebekah Amn, as a dependent for purposes of the calculation of her

federal and state tax dependent deductions.

10. The parties are hereby ordered to file joint federal and state
returns for the year 1987. It is further ordered that all refunds resulting
from said return shall be applied to outstanding medical expenses owing to Dr.
Peter Neilsen, Dr. Simons, A. Paige Palmer, Dr. Camon and/or Allied Labs.
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The defendant is ordered to pay and assume any axounts found due and owing to
the Internal Revenue Service or the State of Utah.

1. The parties' previous division of their items of personal effects,
jewelry, clothing and belongings is heraby confirmed in each and each party is
hereby awarded those items in his or her own possessicn, except for the
following:

a. The plaintiff is hersby awarded the balance of the IRA funds
currantly  in pessession of defzndant's counsel, to applwv to her attorney's

fees and court costs. rurther, plaintiff is awarded two of the showmobiles
currently in possession of the defencant;

b. The defendant is hereby awarded the following property currently
in plaintiff's possession: §-foot camper, horse trailer, coin collection,
mirror, antique barber accessories, Avon limited edition bottles, sofa rocker,
hizce-z-bed, g cebinet, one freezer, caw desk, adding machine, ten-man tent,
three-aan tent, propane  lantern, gas camping stove, sleeping bag,
miscellaneous camping gear, farily pictures (his family), one telephone, 220
cord, Lincoln welder, air compressor, Homelight chain saw, all but one ladder,
wheelbarrows, scaffolding/planks, mechanic's tools and tool boxes (except for
a variety of swmall hand tocls to be left for plaintiff), angle grinder, disk
saxder, belt sander, bench vice, battery charger, cement tools, masonry
haxdtools, any saddles or packs or blankets not associated with either of the

children's horses; ard 19" television set;

c. Each party is awarced the VCR and equipment currently in his or

her possession;

d. The parties' married son is bereby awarded the snowmobile

trailer;

e. The minor child, Jason, is bereby awarded all of his personal

ADDENDUM 4-4



k"e',bﬂCu.bh Ié‘,‘; ] ,g'm.-.u.yo-u o‘wa(? S:“'QI‘:’}_',’ ~&
property,h che A;arl game ancd tapes axd his horseAand'éll related tack axd

equipment;
<4 _ f.  The minor ,child, Rebekah, is hereby awarded all of her personal
! ,LWCL.J&(‘W (o - M ﬁ‘“‘/ 51 ’S-Aw‘:«-g ,1,442 4/3- Zwsc‘ve f-’x\v 7.
property and belongings Aher personal compute* and her horse, /"*d 311 relatad

tack and equipment.

12.  Each perty is bereby awarded one-half of any other marital accounts
Or Stocks.

13. Plaintiff is hereby awerdec the Oldsmobile vehicle and defendant is

hereby awardec the 3/4-ton picwup truck. Each party is ordered to execute and
deliver all necessary cdocuments to transfer the title to said propercy.
Further, the ainor child, Jascn, is awarcded his 1977 Ferd pick-up truck, axd
the =inor child, Rebekah, is awzrded the 1958 Jeep, which title shall be bheld
in the name of the pleintiif wmtil Rebekah is of age.

14, The minor child, Rsbekah, is hereby awarded all of her share
accounts and savings accounts and the minor child, Jason, is hereby awarded
all of his share accownts and savings accounts.

15. Plaintiff is hereby awarded the possession of the real property of
the parties commonly known as 3260 South 7900 West in Magna, Utah, until such
time as the minor child, Rebekah, attains the age of 18 years or graduates
from high school, whichever last occurs, or until such time as plaintiff can
sell said real property at a price that she desires. Further, plaintiff is
hereby ordered to pay and assume the debt and obligation owing thereon to
Chase Manhattan Bank, commencing October 1987.

Upon the sale of said home, it is ordered that the proceeds from the sale
shall be divided as follows:

a. All costs of sale and comissions shall be paid;
b. Debt owing to Chase Manhattan to be paid in full,;
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c. All outstanding medical bills incurred by the parties up until
the date of the divorce of the parties shall be paid;

d. Two Thousand Five Hundred Dollars ($2,500.00) shall be paic to
the plaintiff for attorney's fees and costs of litigation;

e. One Thousand Dellars ($1,000.00) shall be paid to the defendant
for attorney's fees and costs of litigation; and

f. Any real property taxes owing on the real property shall be
paid;

g. Defzncdant shall be paid any amounts that he paid to Chase

Mahhattan Bank after October 1, 1987, to prevent foreclosurz on th2 home and

any sums expended to bring the hocmeowner's insurance currant;
h. The balance shall be divided equally between the parties,
one-half to each.

16. The mecical debts owed to Dr. Simmens, Dr. Nieslsen, A, Paige Palwer,
Dr. Camon and Allied Laboratories shall be paid as previously set forth.
Further, the plaintiff is ordered to pay the debt to Chase Manhattan, as set
forth above. Each party is ordered to pay axd assume ady debts and
obligations incurred 1in his or her own name since the date of separation of
the parties, said date being November 21, 1986, except as set forth above.

17. Plaintifr is bereby awarded fifty percent (50%) of all benefits
acquired by defendant 1in the Kennecott and Salt Lake City Laborer's Union
retirement plans, which is defined as 23 years of service, as well as the
retirement at Western States Masonry, if any, accrued through June 30, 1987.
Appropriate Qualified Domestic Relations Orders shall issue assigning said
benefits.

The plaintiff is bereby awarded all benefits available to ber under the

United States Social Se&urity Act as a wife of the defendant in excess of 23
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years,
18. Each party is bereby orderad to pay his or ber own attorney's fess
and court costs, except as set forth above,

19. Both parties ars veredby mutually restrained fron bothering or

harassing the other party, either physically or verbally, or coning around the

hote or place of employnent of the other perty for any reason whatsoever,

except for purposes of previcusly arranged visitation,

bo ﬁ‘%
20.

The divorce of the parties shall become final Fdays from the data

of entry of this Dec*.;a

KE»‘N"IH RIGTRUP
District Court Jucge

Approved as to form and content:

oL oo TY
L,_...: (>4
Nang'y Ciarl
F. KIM WALPOLE SATL Tem e
Attorney for Defendant COuie ™ L7 8ALT LAY

| THE LAT AL CNED CLEAN CF THE QISR
GO T SALT LANE STATY, | <TAR, DO --Z
CT7T7iT7 TeeXT Tl £NHN2SED AND Fu--:-f 1”
s RS AWD Fly COC¢ CF Ad QRIGim4. DST.-
KI3T OM FiLE IN MY CIF.CE A1 SUCH CLESK

voTi{ESS MY H Dbl "r..- C7 SAID T
THISY ‘ CAY "r 18

I‘ “
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that 1 an enployed in the offices of Corporon &
Williams, attorneys for the plaintift berein; that I caused the foregoing
proposed Decree of Divorce to be served upon defeadant by placing a true axd
correct copv of the same in an envelope addressed to:

F. KIM WALPOLE
Attcrney for Defendant
2447 Kiesel Avenue
Ogcden, Utah 84401
and depositing the same, sealed, with first-class postage pre-paid thereon, in
the (nited States mail at Salt Lake City, Utah, on the /I day of

{ T TEEE T
ISPy, . 1987.

P B e

Secretary



KELLIE F. WILLIAMS #3493
Attorney for Plaintiff
CORPORCN & WILLIAMS

Suite 1100 - Boston Building
#9 Exchange Place

Salt Lake City, Utah 84111
(801) 328-1162

IN THE THIRD JUDICIAL DISTRICT COURT,

IN AND FOR SALT ILAKE COUNTY, STATE OF UTAH.

JUDE NICHOLES,

Plaintiff, INCCME AND EXPENSES OF PLAINTIFF
—vs- Civil No. D87-89
JAMES LEWIS NICHOLES, Judge Kerneth Rigtrup

Defendant.

GRCSS INCCME:
Gross salary/wages
Child support and/or alimony
Social security
Disability and unemployment insurance
Public assistance
Dividends and interest

Other sources

“w“w »vw »vw »mw » v v W»

TOTAL GROSS MONTHLY INCCME
DEDUCTICNS::

Federal taxes S

State taxes S

FICA $
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Other S 0
TOTAL MCNTHLY DEDUCTICNS $ 0
NET MCNTHLY INCCME $ 0
EXPENSES:
Mortgage payments (resicence) $ 200.00
Real property taxes (residence) S 86.20
Real property insurance (residence) $ 13.58
Maintenance (residence) S 40.00
Food and household supplies $ 600.00
Utilities (including water, electricity and gas) $ 250.00
Teleprone $ 35.00
Lawndry and cleaning $ 35.00
Clothing $ 150.00
Medical (varies) $50.00 to $200.00
Dental (varies) S 10.00
Scheol S 35.00
Entertaimment (includes clubs, social obligations,
travel, recreation) S 115.00
Incidentals (grocming, tobacco, alcohol,
gifts, donations, including tithing) $ 240.00
Auto expense (gas, oil, repairs and insurance) - 5.00

TOTAL MONTHLY EXPENSES
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§ 152. Dependent defined

(a) General definition.—For purposes of this subtitle, the term
“dependent” means any of the foliowing individuals over half of
whose support, for the calendar year in which the taxable year of
the taxpayer begins, was received from the taxpayer (or is treated
under subsection (c) or (e) as received from the taxpayer):

(1) A son or daughter of the taxpayer, or a descendant of
either,

(2) A stepson or stepdaughter of the taxpayer,

(3) A brother, sister, stepbrother, or stepsister of the taxpay-
er,

(4) The father or mother of the taxpayer, or an ancestor of
either,

(5) A stepfather or stepmother of the taxpayer,

(6) A son or daughter of a brother or sister of the taxpayer,

(7) A brother or sister of the father or mother of the taxpay-
er,

(8) A son-in-law, daughter-in-law, father-in-law, mother-in-
law, brother-in-law, or sister-in-law of the taxpayer, or

(9) An individual (other than an individual who at any time
during the taxable year was the spouse, determined without
regard to section 7703, of the taxpayer) who, for the taxable
year of the taxpayer, has as his principal place of abode the
home of the taxpayer and is a member of the taxpayer’s house-
hold.

(b) Rules relating to general definition.—For purposes of this
section—

(1) The terms “brother” and “sister” include a brother or
sister by the halfblood.

(2) In determining whether any of the relationships specified
in subsection (a) or paragraph (1) of this subsection exists, a
legally adopted child of an individual (and a child who is a
member of an individual's household, if placed with such indi-

vidual by an authorized placement agency for legal adoption by
such individual), or a foster child of an individual (if such child

satisfies the requirements of subsection (a)(9) with respect to
such individual), shall be treated as a child of such individual
by blood.

(3) The term “dependent” does not include any individual
who is not a citizen or national of the United States unless such
individual is a resident of the United States or of a country
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contiguous to the United States. The preceding sentence shall
not exclude from the definition of “dependent” any child of the
taxpayer legally adopted by him, if, for the taxable vear of the
taxpayer, the child has as his principal place of abode the home
of the taxpaver and is a member of the taxpayer’s household,
and if the taxpayer is a citizen or national of the United States.

(4) A payment to a wife which is includible in the gross
income of the wife under section 71 or 682 shall not be treated
as a payment by her husband for the support of any dependent.

(5) An individual is not a member of the taxpayer’s house-
hold if at any time during the taxable year of the taxpayer the
relationship between such individual and the taxpayer is in
violation of local law.

(c) Multiple support agreements.—For purposes of subsection
(a), over half of the support of an individual for a calendar year
shall be treated as received from the taxpayer if—

(1) no one person contributed over half of such support;

(2) over half of such support was received from persons each
of whom, but for the fact that he did not contribute over half of
such support, would have been entitled to claim such individual
as a dependent for a taxable year beginning in such calendar
year;

(3) the taxpayer contributed over 10 percent of such support;
and

(4) each person described in paragraph (2) (other than the
taxpayer) who contributed over 10 percent of such support files
a written declaration (in such manner and form as the Secre-
tarv may by regulations prescribe) that he will not claim such
individual as a dependent for any taxable vear beginning in
such calendar vear.

(d) Special support test in case of students.—For purposes of
subsection (a), in the case of any individual who is—

(1) a son, stepson, daughter, or stepdaughter of the taxpayer
(within the meaning of this section), and
(2) a student (within the meaning of section 151(c)(4)),
amounts received as scholarships for study at an educational orga-

nization described in section 170(b)(1)(A)(ii) shall not be taken into
account in determining whether such individual received more than

half of his support from the taxpayer.
(e) Support test in case of child of divorced parents, etc.—
(1) Custodial parent gets exemption.—Except as otherwise
provided in this subsection, if—



(A) a child (as defined in section 151(c)(3)) receives over
half of his support during the calendar year from his
parents—

(i) who are divorced or legally separated under a
decree of divorce or separate maintenance,

(ii) who are separated under a written separation
agreement, or
(iii) who live apart at all times during the last 6
months of the calendar year, and
(B) such child is in the custody of one or both of his
parents for more than one-half of the calendar year,

such child shall be treated, for purposes of subsection (a), as
receiving over half of his support during the calendar year
from the parent having custody for a greater portion of the
calendar year (hereinafter in this subsection referred to as the
“custodial parent”).

(2) Exception where custodial parent releases claim to ex-
emption for the year.—A child of parents described in para-
graph (1) shall be treated as having received over half of his
support during a calendar year from the noncustodial parent
if—

(A) the custodial parent signs a written declaration (in
such manner and form as the Secretary may by regulations
prescribe) that such custodial parent will not claim such
child as a dependent for any taxable year beginning in such
calendar vear, and '

(B) the noncustodial parent attaches such written decla-
ration to the noncustodial parent’s return for the taxable
year beginning during such calendar year.

For purposes of this subsection, the term “noncustodial parent”
means the parent who is not the custodial parent.

(3) Exception for multiple-support agreement.—This sub-
section shall not applv in any case where over half of the
support of the child is treated as having been received from a
taxpayer under the provisions of subsection (c).

(4) Exception for certain pre-1985 instruments.—

(A) In general.—A child of parents described in para-
graph (1) shall be treated as having received over half his
support during a calendar year from the noncustodial par-
ent if—

(i) a qualified pre-1985 instrument between the par-
ents applicable to the taxable year beginning in such



calendar year provides that the noncustodial parent
shall be entitled to any deduction allowable under
section 151 for such child, and

(1i) the noncustodial parent provides at least $600 for
the support of such child during such calendar year.

For purposes of this subparagraph, amounts expended for
the support of a child or children shall be treated as
received from the noncustodial parent to the extent that
such parent provided amounts for such support.

(B) Qualified pre-1985 instrument.—For purposes of
this paragraph, the term “qualified pre-1985 instrument”
means any decree of divorce or separate maintenance or
written agreement—

(1) which is executed before January 1, 1985,

(if) which on such date contains the provision de-
scribed in subparagraph (A)(i), and
(iii) which is not modified on or after such date in a

modification which expressly provides that this para-
graph shall not apply to such decree or agreement.

(5) Special rule for support received from new spouse of
parent.—For purposes of this subsection, in the case of the
remarriage of a parent, support of a child received from the
parent’s spouse shall be treated as received from the parent.

(6) Cross reference.—
For provision treating child as dependent of both parents for pur-

poses of medical expense deduction, see section 213(d)(4).
(Aug. 16, 1954, c. 736, 68A Stat. 43; Aug. 9, 1955, c. 693, § 2, 69 Stat. 626;
Sept. 2, 1958, Pub.L. 85-366, Title I, § 4(a)—(c), 72 Stat. 1607; Sept. 23, 1959,
Pub.L. 86-376, § 1(a), 73 Stat. 699; Aug. 31, 1967, Pub.L. 90-78, § 1, 81 Stat.
191; Dec. 30, 1969, Pub.L. 91-172, Title IX, § 912(a), 83 Stat. 722; Oct. 27,
1972, Pub.L. 92-380, § 1(a), 86 Stat. 1276; Oct. 4, 1976, Pub.L. 94-455, Title
XIX, §§ 1901(a)(24), (b)(7)(B), (8)(A), 1906(b)(13)(A), Title XX1, § 2139(a).
90 Stat. 1767, 1794, 1834, 1932; July 18, 1984, Pub.L. 98-369, Div. A, Title
IV, §§ 423(a), 482(b)(2), 98 Stat. 799, 848; Oct. 22, 1986, Pub.L. 99-514,
Title I, § 104(b)(1)(B), (3), Title XIII, § 1301(j)(8), 100 Stat. 2104, 2105,

2638.)



78-45-7. Determination of amount of support — Assess-
ment formula for temporary support.

(1) Prospective support shall be equal to the amount granted by prior court
order unless there has been a material change of circumstance on the part of
the obligor or obligee.

(2) When no prior court order exists, or a material change in circumstances
has occurred, the court, in determining the amount of prospective support,
shall consider all relevant factors including but not limited to:

(a) the standard of living and situation of the parties;

(b) the relative wealth and income of the parties;

(c) the ability of the obligor to earnm;

(d) the ability of the obligee to earn:

(e) the need of the obligee;

(f) the age of the parties;

(g) the responsibility of the obligor for the support of others.

t3) When no prior court order exists, the court shall determine and assess
all arrearages based upon, but not limited to:

(a) the amount of public assistance received by the obligee, if any;
(b) the funds that have been reasonably and necessarily expended in
support of spouse and children.

(4) In determining the amount of prospective support on an ex parte or
other motion for temporary support, the court shall use a uniform statewide
assessment formula, adjusted for regional differences, prior to rendering the
support order. The formula shall provide for all relevant factors which can be -
readily identified and shall allow for reasonable deductions from the obligor’s
earnings for taxes, work related expenses, and living expenses. The assess-
ment formula shall be established by the Department of Social Services and
periodically reviewed by the Judicial Council under Subsection 78-3-21(3).

History: L. 1957, ch. 110, § 7; 1977, ch. Creation of Judicial Council, Utah Const.,

145, § 10; 1984, ch. 13, § 2. Art. VII, Sec. 12; § 78-3-21.

Amendment Notes. — The 1984 amend- Divorce, maintenance of parties, § 30-3-5.
ment added Subsection (4); and made minor Public support of children, Chapter 45b of
_changes in style. - t.hxs title.-

Cross-References. — Creatlon of Depart-

ment of Social Services, § 63-35-3.
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